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THERE  is  no  learning  in  our  law 
relating  to  real  property  more 
necefTary  to  be  known  than  that  which 
refpefts  the  framing  of  a  Devife,  and 
the  accidents  that  belong  to  it  in  its  am- 
bulatory ftate  before  its  confummatioa 
by  the  death  of  the  devifor,  and  yet  it 
has  never  been  colledted  into  any  re- 
gular chain  of  connexion.  With  a 
defign  therefore  to  difpofe  the  moft 
material  points  on  this  head  into  a 
connected  view,  and  to  explain  the 
moft  effential  dodrines  refpedting  it, 
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Public  muft  judge.  Should  it  meet 
theii:  approbation,  the  do<5trine  of  Con- 
ftru(Stion,  as  applicable  to  devifes  after 
their  confummation,  is  meant  to  be 
treated  upon  at  a  future  period., 
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P  F 


OF       THE 


LAW 


RESPECTING 


DEVISES,       &c. 


OF     THE 

Potoer  of  Deoifing  natotis  at  Com^ 

mon  iLatD) 

AND 

Until  the  STATUTES  of  DEVISES,  &c. 

TH  E  power  of  devifing  land  exifted  among  » Bac.  on  Gor. 

the  Saxons  *  in  the  fulleft  extent,  as  ap-  Somn.  8VV9!  * 

pears  by  the  will  of  Ethelftan  Atheling,  fon  of  ^Feulai  m!*^ 

King  Ethelred  \  anno  loi  5 ;  and  that  of  Byth-  T^f '''  '^'°- 

ric  ' :  and  alfo  by  the  will  of  Leofwine  S  dated  1™/^!^,!,'' 

15th  May  998  ;  one  teftamcntary  claufc  of  which  viTsic'on'  ^ 

IS,  "  Dedi  etiam,  &c.  et  mcum  paternum  [quon-  DoomfSy 

**  dam]  Leofwari  capitale  domicilium  in  Purlea^  ^°^' 

...  cLamb.  Pef- 

**  et  quicquid  eidem  pertinet ;   et  fi  Eadwolda  »"»*>.  49*,  et 

**  filius  diutius  vixerit  quam  ipfa,  ipfi  ccdat ;  fi  fcnfw,  pubiiih* 
**  ilia  diutius  vixerit,  ct  ita  Dcus  volet,  cedat  cx- 


ed  by  Heame. 
4  Madd  Form* 


B  "  inde     -^"^-^ai. 


[  a  ] 

^^  indc  c\y  qu4  p<^41km  prsftandor  fit  dc  nofba 
**  cognationc,"  &c. 


•  Gianv.iib.7, 

c.  I .  fol.  44. 
Ptcrwd.  414  b. 
Dyer,  127  b. 
Sed.vid.Bac. 
on  Gov.  cap. 
62.  foL  126. 
but  ia  Che 
An:;lo  Saxon 
times  devifors 
fometimes  are 
found  Co  praf 
their  lords  that 
their  wills  may 
ftand.     Vid. 
Madox, 
Form.  Anj, 
DifTerc.  on 
Charters^  2. 
sotcE. 


But  it  appears  from  Glanvillc  *,  that  in  his 
time  a  man  in  extremis  could  not  by  devifc 
give  away  from  his  heir  even  'a  reafonable  part 
of  his  land,  (which  he  was  allowed  to  give  away 
by  an  aft  taking  effeft  in  his  life-time)  5  but  if 
he  nruide  fuch  a  gift  in .  extremis^  the  prefump* 
tion  of  law  was,  that  the  party  was  not  of  found 
difcretion,  and  that  his  aft  was  the  confequence 
of  infanity,  not  of  cool  deliberation.  But  a  gift 
made  in  ultima  voluntate  was  good,  if  affcnted 
to  and  confirmed'  by  the  next  heir. 


But  as  tenants  could  not,  by  the  feudal  law, 
alien  their  tenancies  without  the  licence  and 
confent  of  their  lord,  when  that  f)rftem  became 
part  of  the  law  of  England,  this  power  of  dif- 
pofing  by  will,  (in  whatever  degrcc.it  before  cx- 
ifled)  as  well  as  every  other  mode  of  aliening 
lands,  was.  altogether  incompatible  with  the 
exiftence  of  that  tenurcj  therefore  the  pow^r  of: 
difpoilng  of  real  property,  as  well  by  wil}  aft, 
otherwife,  muft  have  generally  vanifhcd  itnmer 
diately  upoxi,  or  fooa  aftcrj  tha(  event. 

Some  exceptions,  indeed;  there  were  to.  this 

general   reflriftion  on .  alien4(4Qn> .  whiich  were 

founded 
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ifibundcd  eidlei'  on  the  local  cuftoms  of  particu* 
]ar  places^  that  were  not  fubje£ted  to  military 
tenure,  or  on  privileges  retained  by  particular 
parts  of  the  kingdom>  with  the  coiifent  of  the 
firft  William. 

Of  the  former  defcription  were  the  cities  of  Br.anJScui 

London,  York,  and  Oxford,  and  many  other  FUz^NJiBret. 

cities  and  boroughs  j  by  the  cuftoms  whereof  Ihe  B^atif  Dev. 

lands,  tenements,  or  hereditaments,  lyJhg  or  be-  it\l^^.  cuf, 

ing  within  the  fame,  might  be  difpofcd  of  by  *^"^'*'- 
will ;  for  this  was  a  cullom  annexed  to  the  land^ 
and  not  to  the  perfon. 

And,  therefore,  if  land  in  London  came  into 
the  hands  of  the  crown  by  cfcheat  or  otherwifc, 
and  the  crown  granted  itover  to  hold  by  knight'» 
fervice,  yet  the  whole  land  was  dcvifablc  in  like 
manner  as  it  was  at  common  Iaw» 

But  a  diftinftion  was  made  between  citizens   Bra  tic.  Dev« 
and  freemen  of  London  refient,  and  thole  who     ^ucii&.$s,4u 
were  not  of  that  defcription,  but  were  feifed  of    '^^•^^•7'**' 
lands  there ;  namely,  that  the  forrher  were  pri- 
vileged to  devife  in  mortmain,  which  the  lat- 
ter could  not  do.     But  it  was  necefTary  that 
iuch  deviies  in  mortmain  fhould  be  enrolled^ 
*hich   devifes    to  layrhen  need   not  to  have* 
been* 

B  2  And 
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Fit2.Nat.  And  the  method  by  which  the  dcvifee  got. 

^  pofleflion  of  lands  devifed,  when  the  heir  of  the 

devifor  entered  and  detained  theni  from  him^  was, 
by  the  writ  of  ex  gravi  querela,  which  lay  when 
a  man  feifed  of  lands  or  tenements  in  any  city, 
town,  or  borough,  where  lands  were  by  cuftom 
devifable,  or  of  gavelkind  lands,  devifed  thofe 
lands  or  tenements. 

Bro.tit.Dev.43.       But  it  if  ems  queftionable,  whether  that  writ 

Bro.  tit.  Cuft*  ...*  iiii'i  ^      •  t*  \  t 

38.  was  incident  to  all  lands  that  were  deviiable; 

itt.  tit.  urg.     ^^  better  opinion  feeming  to  be,  that  it  only 

extended  to  thofe  lands  where  die  cuftom  was 
that  a  writ  of  ex  gravi  querela  lay  j  for  in  this 
rcfpeft  the  cuftoms  fcem  to  have  differed. 
In  fomc  places  feifin  of  the  devifed  lands  were 
given  by  the  bailiff;  in  others  the  devifee 
might  enter  5  in  others  a  fuit  was  inftituted  on 
an  ex  gravi  querela. 

Bro.tjt.cuft.  So  it  appears  that,  in  boroughs,  thofe  who 

ow*  Tenure,       held  in  burgage  tenure  might  fet  up  fuch  a  cuf- 
urgdgc    ^^^  ^  ^^ J  ^j^^  ^^.^  ftated,  that  the  devifor  held , 

his  lands  as  he  did  his  chattels  3  nor  was  refidence 
neceffary. 

Of  the  latter  defcription  before  alluded  to, 
were  lands,  tenements,  or  hereditaments,  holden 
in  gavelkind. 

But 
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But  fome  doubts  have  been  entertained  whc- 
ther  this  cuftom  of  devifing  was  incident  to  that 
Ipccies  of  tenure,  or  whether  it  was  a  local 
cuftom  of  Kent,  fndepcndent  of  and  collateral 
thereto.  This  point  was  much  litigated  in  the 
cafe  of  Launder  and  Brooksy  and  it  was  at 
length  agreed  (after  feveral  trials  and  verdifts, 
fix  of  which  were  in  favour  of  he  cuftom,  and 
one  only  againft  it,  and  that  one  with  the  difap- 
probation  of  the  court,  who  carried  their  diflike 
of  it  fo  far  as  to  ftay  the  entering  the  judgment 
in  that  aftion  until  a  new  ejedtment  was  brought 
and  tried)  that  this  was  a  part  of  the  cuftom  of 
Kent, 


Launder  verf. 
Brooks,  Cro. 
Car.  561.  S.  C« 
2  Sid.  154. 


This  point  was  again  tried,  at  the  King's  Bench 
bar,  bj  a  jury  of  Kent,  in  the  14  Cai  •  IL  in  the  cafe 
of  Wijeman  and  Cotton  \  and  it  was  found,  that 
gavelkind  lands  were  devifable  by  the  cuftom  of 
Kent.  And  like  verdi6b  and  refolutions  were  given 
in  Queen  Anne's  reign,  in  the  cafes  oi  Arthur  and 
Bokenbamy  in  the  Queen's  Bench,  and  Bunker 
and  Cock  in  the  Common  Pleas;  both  of  which 
caufes  arofe  on  the  will  of  JFilliam  Bokenham  : 
but  feveral  inftances  are  given  in  Mr.  Robinfon's 
treatife  on  that  tenure,  that  the  fame  cuftom 
prevails  in  gavelkind  lands  in  North  Wales, 


Wifeman 

V.  CoCtOHy 

1  Sid.  77,  135. 
Hard.  325. 
lUym.  5f ,  76. 
I  Lev.  79* 

Fitzgib.  1^59 
SalL  ft37. 


Rob.  Gavelk. 


B3 


Tcmw 


r « 1 

Terms  for  ycars^  and  all  chattel  intereftSji 
alfo  were  not  a£Feded  by  th^s  coniequence  of 
the  introdudion  of  f^uds  i  they  beings  on  ac^ 
count  of  their  original  infignificance^  deemed 
perfonalty^  andj  as  fucha  capable  of  diipofitioq 
by  will. 


I  Rollet  Abr. 
608. 

Comin.374« 

375. 
Wnght't 
Ten.  173. 


Although  the  ftudal  reftraint  on  alienation 
could  not  but  yield  to  the  importunities  of  ^ 
people^  who  were  conftandy  feizing  upon  every 
f:onjun£hire  thaf  opened  the  leaft  profpeA  of 
obtaining  fiom  the  crown  the  re-eftablifhment 
of  their  ancient  and  venerable  laws^  (the  fulpen- 
lion  of  which^  as  to  alienation^  feems  to  haye 
been  of  all  other  the  moft  obnoxious  intrufion) 
and  the  ftatute  of  quia  cmf  tores  terrarum^  by  which 
the  reftraint  on  alienation  was  i<i  a  great  de- 
gree  removed,  was  procured  1  yet  the  reftraint 
on  dcvifing  continued  for  feveral  centuries.  The 
caufe  of  which  has  been  imputed,  partly  to  an  apr 
prehcnfion,  that  the  infirmity  and  confequcnt  im- 
pofidon  to  which  a  teftator  was  expofed,  rendered 
fqch  devif?  fufpiciousj;  and  partly  to  this  fpe- 
cies  of  conveyance  npt  being  attended  with 
that  general  notoriety  and  public  deGgnation  of 
the  fucceftbr,  which  in  defcents  is  apparent  to 
the  neighboiirhood,  and  which  the  fimplicity  of 
the  coinmon  law  always  required  in  eyery  tranf* 

"'•'•'  fer 
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fer  tad  new  acquifition  of  propertjj  but  which 
did  not  ex^  in  the  caife  of  a  devife.  But  what- 
ever inconveniences  fnight  be  incident  to  this 
tnbde  of  alienation,  to  take  effeft  after  the  death 
of  the  owner,  it  was  foOn  found  that  there  was 
nb  other  way  of  rendering  real  property  fubfer- 
vient  to  the  cafualties  that  arife  in  family 
affairs ;  fo)r  in  direft  fucceflions  at  inteftato  of  PcrLordManC 

/111 

realeftates,  the  fucceflion  was  governed  by  the  i'surr.420. 
political  coniequences  of  a  pofitive  fyftem, 
which  conftituted  the  eldeft  fon  only  heir.  And 
among  collaterals,  not  all  the  next  of  kin,  but 
one  was  heir,  to  the  exclufion  of  many  in  the 
feme  and  many  in  a  nearer  degree.  Simple 
contraft  creditors  were  not  entitled  to  be  paid 
their  debts,  and  other  hardfhips  arofe  :  but  the 
devifing  power  removed  all  thefe  difficulties,  by 
enabling  a  man  to  do  juflice  to  his  family  and 
creditorst 


During  the  fufpenfion  of  this  power,  there-  giik  Dev.  9. 

IL  !_•   u  •         J      r  1  •  /•  Hale's  Hid. 

fore,    which    continued    from    the    reign    of  com.  Law, 

Henry  IL  to  the  latter  end  of  that  of  Hen-  g  anv.  Lib/?, 


ry  VIII.  the  neceffity  of  family  arrangement 
made  the  people  ready  to  receive  with  avidity 
any  contrivance  to  reinftate  them  in  the  poffef- 
fion  of  the  valuable  privilege  of  devifing :  and 
die  ingenuity  of  ecclefiaftics  foon  furnilhed  them 
with  d  means  by  which  they  might  fubftantiaUy, 

B  4  though 
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though  not  diredly,  enjoy  this  privilege^  under 
colour  of  a  declaration  of  ufes  -,  an  invention 
adopted  by  them  from  the  civil  law,  to  evade  the 
ftatutes  of  mortmain  i  and  which  the  clergy,  who 
found  men  were  moft  liberal  to  the  church  when 
they  could  enjoy  their  worldly  poffeflions  no  long- 
er, enforced  as  binding  upon  the  confcience,  and 
therefore  folcly  cognizable  in  the  court  of  Chan-> 
eery,  where  they  generally  fat. 

vid.  H;irg.  But  at  length  this  prafticc  was  checked,  no? 

III.      '         accidentally,   but  dcfigncdly,  by  the  ftatute  of 

the  27th  of  Henry  VIII,  which,  by  transfer- 
ring the  poiTeffion  or  legal  eftate  to  die  ufe, 
neccflarily  and  compulfively  confolidated  them, 
and  fo  had  the  cfFcft  of  wholly  deftroying  all 
diftinftion  between  them,  till  the  means  to  evade 
this  ftatute,  apd,  by  a  very  (trained  conftruc-^ 
tion,  to  make  its  operation  dependant  on  the 
intention  of  parties,  was  invented.  The  con- 
fequence  was,  that  lands  generally  once  more 
became  injtlienahle,  unlefs  by  conveyance,  tq 
take  efFeft  in  the  life-time  of  the  proprietor. 

*  • 
However,  the  bent  of  the  times  inclined  (6 
ftrongly  in  favour  of  alienation,  and  the  neccf- 
fity  of  there  being  fome  mode  by  which  men 
might  render  their  property  fubfervient  to  family 
purpofes  was  fp   obvious,  that  the  legiflaturq; 

founci 
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found  it  ncccffary,  within  a  very  few  years,  in  the 
31ft  of  Henry  VIIL  to  interpofe  in  the  regula- 
tion of  this  fpecies  of  conveyance;  and  the 
crown  was  ealily  prevailed  on  to  give  its  aflfentj 
by  a  ^tute  made  for  that  purpofe,  to  the  eita- 
blifliment  of  devifcs  ;  efpccially  as  it  was  done 
in  a  manner  that  could  be  but  of  fmall  detri- 
ment to  the  military  tenures,  which  were  then 
vpon  their  decline  in  this  country. 

The  ftatute  of  the  jift  of  Henry  .VIIL  was 
afterwards  explained  by  another  ftatute,  made 
in  the  34th  year  of  the  fame  prince's  reign. 

Afterw2u:ds  it  was  found  neceflary,  for  rea- 
Ibns  which  wijl  be  ftated  in  a  future  part  of  thi3 
j^ilay,  to  add  further  regulations  to  this  irxode 
of  conveyance,  which  were  efFedted  by  the  fta^ 
tute  of  frauds  and  perjuries,  paffed  in  the  2Qth 
year  pf  the  reign  pf  Charles  II, 

It  will  not  be  neceflary,  at  this  period  of  time, 
to  enter  into  the  confideration  of  the  nice  and 
curious  queftions  which  arofe  on  that  branch  of 

thefe  ftatutcs  which  rehtes  to  the  proportions  of 

• 

la^ds  devifable  by  thdfe  who  held  by  knight's 
f?rvice,  as  fuch  enquify  would  now  be  confider-^ 
ed  rather  as  matter  of  fpeculation  and  curiq- 
fity  than  of  real  ufe;  fmce,  by  the  altera- 
tion 
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tion  of  tentinen  in  coirTequence  of  die  ftftote  6^ 
Charles  I.L  t3i  the  land  in  the  kingdom,  except 
copyhold  (die  law  TtfpeGdng  which  will  make 
no  part  of  this  work)  is  become  foccs^ ;  and 
confequendy  unirerfally  devifable  either  by 
(aiftom  w  ^t^e« 

A  devife  then,  thus  conlidered,  is  an  inftra-? 
ment  confifting  of  two  parts  i  namely,  the  ex^ 
temal  or  material  part,  and  the  internal  or  ope- 
rative part.  The  former  relates  to  the  fiiime  of 
the  inftrument,  and  includes  the  confideration 
of  what  folemnities  were  neceflary  thereto  by 
the  cuftoms  of  devifing,  and  fuch  as  are  added 
by  the  ftatutes  of  wills,  and  of  frauds  and  per- 
juries.  The  latter  may  be  again  divided  into 
two  parts ;  namely,  firft>  the  formal  or  orderly 
part  i  fecpndly,  the  internal  or  intelledhial  part, 

The  formal  or  orderly  part  cprnprizes  the 
parties  to  the  inftrument,  and  the  fubje^  matter 
on  which  it  is  to  operate. 

The  internal  or  intelleftual  part  includes  the 
law  of  devifes,  as  it  applies  to  the  conftru£tioti 
thereof,  with  refpeft  to  the  feveral  eftates  or  in- 
terefts  created  thereby  in  the  fvbjeft  matter 
4evifcd, 

Th« 
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The  prefent  treatife  wi}!  be  confined  to  tw9 
parts  only  of  the  ii)ftrument ;  ns^mely^  the  extern 
pal  or  material  part^  SBd  the  internal  or  qperativf 
part^  fo  far  as  it  includes  the  formal  or  orderly 
part  of  the  inftrumentt  And  in  treating  upon 
the  fqbjeft  in  this  view  of  it^  the  lituatipn  of  a 
devife  will  be  confidered  at  three  periods  of 
time:  firft^  at  its  commencement  by  writing^ 
publication^  &c.  fecondly:^  in  its  progr^flion, 
"which  will  involve  in  \t  the  confideration  of  all 
incidents  to  which  it  is  liable  whilfl:  in^i  s  and» 
thirdly^  at  its  confummation  by  death  of  the 
devifor^  which  will  lead  to  obferv^tions  upon 
the  jurifdiftion  to  which  the  con&deratioo  of  '4, 
belqq^  the  n^anncr  of  prqviijg  it^  &c. 


Of 
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UNDER     THE 


STATUTES  of  the   ^zd  and   34th 

Hcnrjr  VIIL 

3*  Hen.  viu.    '  A    Dcvifc  or  will,  made  purfuant  to  the  ftatutcs 


C.  X. 


34;  35  Hen.     X  X  of  the  3ad  and  34th  of  Henry  VIIL  is 
izcan  ftfa4,    an  irregular  inftrument  in  writing,  in  law  diftin- 

guifliablc  from  a  deed,  by  which  ail  perfons  not 
difqualified,  «^  having  a  fole  eftate  or  intereft  in 
«  fec-fimple,  or  feifed  in  fee-fimple  in  coparce- 
**  nary,  or  in  common  of  any  manors^  lands, 
•'  tenements,  rents,  or  other  hereditaments,  in 
**  poffcffion,  reverfion,  or  remainder,  or  any  of 
them  s  or  any  rent,  common,  or  other  profits, 
or  commodities  out  of,  or  to  be  perceived  of 
the  fame,  or  out  of  any  parcel  thereof,"  may 
difpofe  of  them  at  his  free  will  and  pleafure,  but 
not  to  take  place  until  after  his  death,  to  any 
•  Vide  infra,  as   Other  pcrfon*,  but  not  to  bodies  corporate,  for 

fuch  eftate  or  intereft  therein  as  he  pleafes, 

I  defcribe  a  devife  made  purfuant  to  the 
ftatutes  of  Henry  VIIL  to  be  an  irregular  inftru- 
ment, bccaufe  thofe  ftatutes  have  not  prefcribcd 

in 
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in  what  form  of  words  the  inftrumcnt  itfelf,  pur- 
porting a  devife,  ftiall  be  made;  therefore  any 
-writing,  by  which  the  intention  of  the  party  to 
give  or  difpofe  of  lands  or  hereditaments  ap- 
pears^  provided  fuch  intention  is  not  contrary  to 
the  cftabliflied  rules  of  law,  having  the  forma-- 
lities  required  by  law,  under  thefe  ftatutes,  will 
amount  to  a  devife.  A  deed,  if  made  with  ^ 
view  to  the  difpofition  of  a  man's  eftates  after  hfs 
death,  will  enure  in  law  as  a  devife  or  will. 

Thus,  where  W.  feifcd  in  fee,  made  a  wri-   Hixon,Y.Wf- 
ting  in  this  form :  "  This  indenture,  made  the    ^^  ^g.^^ 
day  of  between  C.  W,  of,  &c.    ^f^^'"^ 

"  of  the  one  part,  and  J,  O.  of,  &r.  and  W.  S. 
'«*  of,^&c,  'of  the  other  part:  whereas  there  are- 
"  4ivers  debts  owing  to  C.  W.  and  having  an 
*'  intention  not  only  to  raife  portions  for  his 
younger  children,  but  alfo  to  raife  money  for 
the  payment  of  his  debts,  althouglj  his  perfonat 
^'  cftate  come  not  in  s  now  the  laid  C.  W.  in  '      : 

«  confideration  of  5/.  doth  grant^  bargain,  and 
"  fell  to  the  faid  J.  O.  and  W.  S.  all  thofe  landsy 
*'  &c."  (mentioning  the  lands,  but  not  the  eftate)- 
*'  on  truft  to  fell  the  fame  after  his  deceafe ;  the 
"  money  raifed  by  fale  to  be  employed  as  fol* 
*'  lows'* — and  then  named  feveral  perfons  to  re- 
ceive fevcral  fums— -"  and  the  refl  of  my  money 
^^  and  plate,  and  other  my  perfonal  cflite  of  mc 
"  the  faid  W."  (the  teftator  in  this  part  chang- 
ing 


€€ 
CC 
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n^g  the  perjbn,  and  fpeaking  in  the  (irft  an^  hot 
in  the  third  pcrfon)  "  I  give  and  bequeath  in 
•*  manner  following,'*  and  then  he  appointed  to 
fcveral  peribns  fcY^ral  funis,  afterwards  adding^ 
**  I  hereby  name  the  laid  O.  and  S.  my  executors 
"to  the  ufes  aforefaid."  Atd  the /aid  writing 
^as  Jignedyfealed,  fublijhed,  and  declared  to  he 
his  laft  willy  in  the  frefenct  of  Jeveral  witnejfes. 
C.  W.  foon  afterwards  died  j  and  one  queftion 
was.  Whether  this  inftrument  in  writing  was  a 
will,  it  being  made  in  the  form  of  an  indenture  ? 
and  it  was  decreed  by  the  Lord  Keeper,  that  ic 
was  a  good  will. 

And  if  the  intent  of  the  donor  be  to  make  a 
will,  the  inftrument  will  operate  as  fuch,  although 
an  aftual  ddivery  be  made  of  it  as  a  deed. 

Grren  r.  Thus,  v^erethe  plaintifPs  title  was  by  the  willof* 

Pronde, 

3  Kcb.  310.     F.  which  was  intitled  "  Articles  of  Agreement," 

S.C.  i  Mod..  .  .  t       ^  .  1 

»i7.  and  began  thus,  "  It  is  agreed  between  me  laid 

**  Nicholas  Md'tP^alter,  that  Nicholas,  being  fick 
"  in  body,  gives,  &c.  in  confideracion  whereof,  the 
"  faid  fFalter  protnifcd  to  pay  ftveral  legacies  :'* 
and  the  condufibn  was,  "  In  witnefs  whereof 
*«  the  parties  have  hereunto  interchangeably  fet 
''  their  hands  and  feals."  And  this  was  delivered' 
as  an  aft  and  deed.  The  queftion  was.  Whether 
this  inftrument  was  revocable  ?  which  depended 
on  its  being  confidered  in  law  as  a  will  or  as  a 

deed; 
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deed;  and  it  was  contended  that  it  was  of  the 
letttier  (pecies  of  conveyance,  being  delivered  as 
iiich  i  but  it  was  held  per  curiam^  that,  there 
being  diredions  ghren  to  make  a  will,  and  a 
peifon  lent  for  to  that  end  and  purpofe,  this  was 
%  good  will* 

A  will  may.  be  made  on  feveral  fheets  of  i  show.  59. 
paper,  and  the  law  does  not  require  that  they  '^^ 

0iould  be  affixed  together. 

And  where  one  Iheet  of  a  will  was  found  in  Eari  of  Eflex^f 

Sflex,  and  another  in  Stafibrdihire,  it  was  agreed,  sh^w.  69. 

befoie  the  ftatute  of  frauds,  that  both  Ihccts  made  ^**^'  '^^ 
hut  one  wilL 

It  is^nac  nccef&y  that,  the  whole  will  fliould  carkoo,  «e. 
be  made  at  the  fame  timei  nor  is  it  material  at    Griao,ii    ^* 
what,  difttnce.  of  time  fix>m  the  writing  the  one 
pMti.tho  deytfor  refumes  the  fubjeA  and  com^ 
pletes  the  will ;  whether  the  period  be  two  days- 

CWQ  years,  the  efieft.wiUbje  the  fame. 


And.a  will  may  be  noadc  by  feveral  diflin£b 
nMmorandumsi  eack  of. which  may  be  figned  bf 
thcueftatspr* 

Thtss,  iriiere  A.  B.  the  dcvifor,  wrote  upon  a  cariton,  ex. 
ihecc  t^f-  paper  with  his  own  h^nd  as  follows :     ^'^;^^^'^ 
1  '  «Know     *»««i4«- 
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«  Krtow  aH  nicn  by  ihefc  prefeats,  that  I  A".  B: 
"  &c.  make  the  aft^rmentioncd  my  laft  will  and 
^'  tcftament,  &c."  and,  afcer  dcvifirig  lands  and 
chattels,  concluded  dius ;  "  I  pray  God  to  blefs' 
"*  and  direft  my  wife,  daughter,  and  fon ;  and  I 
"  die  in  peace  with  all  mankind,  and.  I  hope  the- 
"  Lord  Jefus  will  receive  mf  foul.     And  this  is 
•*  tny  laft  >frill,  and  not  any  other,     ad'  day  of 
•'  May  1752;''  and  Ae  devifor  fubfcrfbed  it  at 
the  fame  time  when  he  wrote  \u    But  this  part 
was  neither  *  fealed  nor  attefted.     A.  B.  after- 
wards wrote  on  the  fame  Iheet  of  paper  the 
following  words,  viz.   '*  Memorahdum.    Black- 
'*  man  Street,  5th  Jan,  1754..  ^  Whereas  I  have 
"  laid  out,  &c,  on  a  lighter,  &c.  and  the  barge 
*'  called  the  Lemon,  &c.  all  thefe,  and  alfo  all, 
'^&c.  at  my  dearhi /all  (Hall  be  at  myjjrefcnt 
wife  Mary'i  difpofal?  and  this  is  ht)t*to  difan^- ' 
\  nul  any  of  the  'former  part  made  by  me,  the 
^*  id, of  May  1752,  except*. that  my  wife  Ihall 
*!  not  be  Kable  to  pay  to  my  fon  John,  &c^  Wit-; 
•*  nefs  my  hand,.  J. -Griffin,  fcnior/\    Tbe  firft' 
part  was  written  on  the  firft  and  fecond  fides  of 
a  Iheet  of  paper,  arid  the  memorandum  was  be- 
gun either  upon  the  end  of  the  fecond  or  the 
beginning  of  the  third,  and  written  .upon  the  • 
third  fide  :  this  was  fubfcribed,  and  the  whole 
.  delivered  in  the  preferice  of  three  witheffes.     It 
b£(;ame  inaterial  (with  a  view  to  another  quef- 

tioa 
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>         » 
lion  which  will  be  fpqkcn  of  hereafter)  to  de- 
cide, whether  this  was  to  be  confidered  as  one 
entire  inftrument,  or  as  two  diilinc^  ihftruments^ 
viz.  a  will>  and  a  codiciL 

And  the  court  were  of  opinion,  that  this  was  ibii« 
one  entire  inftrumcnt,  and  the  latter  memoran- 
dum a  continuation  of  the  former  ad  -,  for  the 
teftator  himfelf  called  it  a  memorandum^  and  de- 
clared>  ^'  that  he  did  not  mean  thereby  to  dif- 
^^  annul  any  part  of  his  former  devife  or  difpofi* 
*'  tions :"  after  he  had  written  the  former  part,  he 
took  up  the  confidcration  of  fomething  further 
that  had  occurred  to  him,  and  it  was  not  mate^ 
^ial  whether  he  did  that  at  two  days  or  two  years 
diftance  from  writing  the  former  part.  A  man 
was  not  obliged  to  make  his  whole  will  all  at  the 
iame  time:  and  the  teftator  having  originally 
figned  the  former  part,  did  no  harm ;  it  made  it 
more  folemn,  but  did  not  hurt  it; 

■p 

A  man  may  make  feveral  p^tial  and  parti- 
fculai*  difpofitions  relating  to  feveral  parts  of  his 
eftate,  by  diftinft  iilftrumentii ;  and,  though 
written  on  feveral  papers,  they  will  all  ftand 
together,  for  whatever  number  of  inftruments 
in  nature  of  wills  a  man  makeSi  yet  if  they  be 
not  contradiftoryythey  are  confidered,  in  law,  as 
making  together  but  one  devife  j   and,  taken 

C  together^ 
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together,  contain  the  dcvifor's  whole  will  as  txy 
his  whole  property. 


I  Show.  545. 
bid.  ^53. 


Thus,  in  a  cafe  cited  by  Serjeant  Maynard  in 
the  cafe  of  Hitchins  and  Bajfety  and  agreed  to 
by  the  council  on  the  other  fide,  it  appeared,  that 
where  A.  feifed  of  lands  in  Blackfriars,  and  alfo 
of  other  lands,  made  a  will,  and  thereby  devifed 
the  former  lands  to  the  hofjMtal  of  B,  in  Smith- 
field,  and  afterwards  made  another  will,  and  de- 
vifed lands  he  had  elfewhere  to  C.  it  was  held 
by  all  the  judges  that  both  tmlls,  being  of  divers 
things,  might  ftand  together. 


I  Show.  |4f. 


But  it  feems  that>  in  fiich  cafe^  the  wilt  mull 
not  be  declajrcd  upon  generally y  ^  as  that  the 
•*  devifor  made  his  lajt  will,"  but  particularly 
that  he  made  his  laft  will  di/ucb  a  manory  &c. 


And  as  a  man  that  hath  feveral  real  eftates 
may  dcvife  them  by  feveral  and  diftinft  wills^ 
fo  likcwife  he  may  make  feveral  devifcs  of 
different  mterells  in  one  and  the  fame  eftate.. 


Coward  v.Maiu       Thus,  whcrc  A.  by  one  will,  deviled  his  lands 

^\.^^\'A^i  to  I.  hisyoungeft  fon  and  his  heirs,  and  aftcr- 

vex.187.        wards    married  again,  and  then    by    another 

will    devifed  the   land    to  his  wife   for   life, 

paying  annually  to  L  his  youngcft  fon  and  his 

«  heirs 
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Kciirs  fuch  a  rent ;  the  queftioA  WiS,  Whethci* 
this  fecond  will  was  t  revocation  of  the  formtr  ? 
And  Andtrfon  and  GlM^ille  held  it  to  be  no  re- 
Vocauon,  but  that  both  might  ftand^  although  they 
were  by  feveral  writings,  ilnlcfs  the  laft  were  mani- 
feftly  contrary  to  the  Hril  will,  or  that  there  were 
&n  exprels  re^^otfatiOn  therein ;  fcM-  they  ought  tb 
Hand  together^  if  they  might,  in  like  manner 
fts  if  made  by  and  in  one  and  the  fame  writing  t 
and  here  the  tcftator's  intention  appeared^  that 
he  had  not  any  purpofe  to  alter  the  will  as  to  his 
fon,  but  only  to  provide  for  his  wife>  whom  he 
had  married  after  the  firft  will  was  made  i  and 
by  the  appointing  of  the  rent  to  his  fon^  it  ap- 
peared his  intent  waS)  that  the  reveHlon  ihotild 
be  to  his  totik 

So  likewifc  a  latter  dcvlfe  may  modify  and 
qualify  what  is  given  by  a  former,  and  a  legacy 
may  take  etfeft  out  of  both* 

Thus>  where  A,  the  brother  of  the  defendant,  Smdeneii  r. 
made  a  will,  dated  Oftober  12,  1738,  and  »A^a2t, 
thereby,  among  other  things^  gave  to  his  lifter 
E.  B.  the  fum  of  ;^.  800,  and  alfo  to  his  fiftcr  C* 
the  fum  of  ;^.  400,  and  after  giving  other  pecu-^ 
niary  legacies,  bequeathed  the  remainder  of  his 
tftate,  and  all  his  freehold  and  perfonal  eftate 
Ifrhatfocver,  not  therein  otherwife  difpofed  of,  after 

C  2  paymtnt 
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fajment  made  ofbisjuft  debts  and  legacies ^  to  his 
brother  S.  B.  \7h0m  he  alio  appointed  his  exe-* 
cutor:    afterwards   A.  by  a  fubfequent    will^ 
dated  the  asd  May  1741,  revoking  all  former 
wills,  gave  to  his  fifter  C.  the  fum  of  £.  100, 
and  to  his  fifter  E.  B.  the  fum  of  ^£.400,  and> 
laftly,  gave  and  bequeathed  to  his  brother  S.  B. 
all  the  reft  of  his  eftate>  real  and  perfonal,  and 
appointed  him  his  executor.     There  was  alfo  a 
memorandum  direded  to  S.  B,  in  the  following 
words,  viz.  "  I  beg  to  recommend  my  fitter, 
"  E.  B.  to  your  kindnefs;  and,  bcfides  the  le- 
«  gacy  left  her,  I  beg  you  would  give  to  my 
*'  godchild  £.  200  j  and  in  cafe  that  chilcj  Ihould 
**  be  dead,  I  defire  you  may  give  that  fum  to  her 
"  eldeft  fon.     I  defire  this  only  in  cafe  you  make 
<«  ufe  of  the  laft  will."     This  was  figncd  R.  B, 
and  dated  June  9,  1741. 

Ibid.  ^  bill  ^as  brought  by  E.  B.  and  her  huft}and, 

to  have  the  legacies  left  to  her  raifed  and  paid 
by  the  defendant,  out  of  the  teftator's  real  eftate. 
And  one  qucftion  was.  Whether  the  lefler  lega- 
cies  under  the  fecond  will,  were  a  charge  upon 
the  teftator's  real  eftate  ?  And  Lord  Hardwickc 
faid,  this  was  a  qucftion  of  fome  difficulty  5  but 
he  was  of  opinion  that  they  were.  He  confider- 
cd  the  qucftion  in  two  lights :  Firft,  as  if  new 
legacies  had  been  given  originally  and  denovo: 

Secondly, 


cc 
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Secondly,  Whether  thefe  were  not  part  of  the 
iame  legacies  deduced  and  newly  modified  ?  By 
die  words  of  the  fecond  will,  "  he  gave  the  r^ 
^  of  his  cftate,  real  and  perlbnal,  to  his  dear 
brother  S.  B.  and  appointed  hinn  his  execu- 
tor." So  that  the  land,  as  well  as  the  perfonal 
eftate,  was  given  to  the  fame  perfon  that  he 
made  executor:  all  the  legacies  thereforcf,  if 
confidered  as  de  novo,  would  be  charged  upon 
the  land. 

But,  in  the  prefent  cafe',  the  legacies  given  by  w/L 
the  fecond  will  might  be  confidered  as  part  of 
the  money  given  by  the  firft,  only  new  modelled 
or  qualified.  The/e  were  Icfler  fumsj-;^.  loo 
inflead  of /.  400,  and  )C-400  inftead  of  >C-8oo, 
If  they  had  been  given  exaftly  in  the  fame  man- 
ner, and  to  the  fame  perfons,  there  could  havd 
been  no  doubt  but  that  the  latter  bequeft  being 
of  Icfler  fums,  it  would  have  operated  as  a  revo* 
CBZion  pro  tanto,  and  the  latter  bequeft  would  un- 
doubtedly have  remained  a  charge  upon  the 
land  9  but  the  devifors  having  given  them  dif- 
ferently, and  to  different  perfons,  made  the 
nicety.  However,  he  was  of  opinion,  this  was 
no  more  than  a  leflening  of  the  quantum  of  the 
money  given  by  the  former  will,  only  dif^^ 
fercntly  modified.  By  the  teftator's  doubt,  in- 
deed, viz.  «  I  dcfipe  this  only  in  cafe  you  fhould 

r  3  *^  make 


«  make  ufc  of  the  laft  will/'  it  looked  u  if  he 
had  an  intention  to  leave  it  in  the  difcretion  of 
the  brotherj  whether  he  would  make  ufe  of  tht 
lift  will  or  not ;  though  it  was  a  little  odd  this 
fhould  be  his  intention,  becaufe  the  one  wa3  for^ 
and  the  other  againft,  the  intereft  of  hi$  brother  v 
therefore,  upon  the  whole,  his  lordfhip  decreed 
the  raifing  the  Icffer  fum^  out  of  the  reeU  e(lw  of 
^  t^tor, 

And  a  will  may  be  made  to  take  eflPeft,  with 
reference  xq  anQther  inftrument, 

Moiincux  V.         Thus,  whcrc  J,  Mt  made  his  will  in  thcfo 
cro.  I .  l44-    wQrda ;  ^^  Concerning  the  difpofition  and  order 

Voy.Rep.  117.     „      r  •  •  •  1        --^  • 

•c  Tid. »  Atk.  "  of  Certain  annuities  or  rents,  to  he  iffuing  out 
273.  cc  in  ra,     ^^  ^^  certain  land^  and  tenemenu  as  followeth } 

^*  Whereas  I  have  lands  in  Thorp,  &c,  in  the 
"  county  of  Nottingham,  /  will  that  my  younger 
^*  children,  not  married,  viz.  Edward,  Thomas^ 
^'  and  Chriftopher,  &c,  (hall  have  fuch  feveral 
^^  annuities  or  annual  rents,  as  be<  (xpr^Jft^ 
^*  injgwral  wriiings  figned  with  my  h^^d^  and 
^'  fealed  with  my  feal,  according  tQ  (he  true 
f*  meaning  of  my  f^d  writings/'  .  One  queftion 
was,  Jf  this  was  a  good  devife  o(  the  faid  an* 
puities  within  the  fUtutes  of  Henry  VIII  ?  and 
;fee  (jQurt  held  upon  jhis  point,  that  this  will,  de- 
Vifing  fuch  rents  which  ^re  mentioned  in  fuch 

writings 
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wiidngs  under  the  darUbr's  hand  and  fed^  was 
a  good  deviie>  in  writing,  of  the  rents  themfelves : 
for  it  refeired  to  the  writing,  whatfbever  it  was, 
ss  if  it  bai  ieen/pecialfy  limited  in  that  will. 

Sowho^AcdircaionsofawiUwercforthc  ^^k^fp^fon. 
executors  to  pay  C^yyoOy  as  the  teftator  ihould  ^^^'^f^'^^** 
by  deed  appoint,  and  the  teftator  afterwards  by 
deed  appointed,  lb  that  the  bequeft  depended 
c^n  the  deedp  per  curiam,  the  deed  referring  to 
the  will  is,  as  to  this  purpofe,  to  be  taken  as  part 
thereof,  in  the  nature  of  a  codicil  thereunto  ex« 
planacory  of  the  wilL 

And  as  a  man  may  nuke  fcveral  wills  of  Fuiicrv.Hoopcr 
diilinA  parts  o(  his  land,  or  diftindfc  interefts  vid.xVes.xS7. 
therein,  ioy  likewile,  may  he  make  one  or  more 
codicils,  altering,  explaining,  adding,  or  fubtrad* 
ing  from  what  has  been  before  devifed,  or  de- 
vifing  parts  of  his  land  not  given  by  his  wiHs 
and  the  law  will  annex  fuch  codicil,  or  codicils, 
to  his  will,  and  confider  the  whole  as  one  inftru- 
ment. 

It  is  here  obfervable,  that  the  term  Codicil    « ^'^^  '•> 
appears  to  have  come  to  us  from  the  civil  law, 
and  means  an  appendage  to  a  will :  the  word,  it 
is  apprehended,  is  a  derivative  from  Codex,  and 
ieems  more  properly  to  belong  to  teftamcnts,  which 

C  4.  operate 
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operate  upon  perlbnal  property,  than  to  devifes^ 
which  are  to  affcd  real  property ;  for  a  codicil^' 
ttn&ly  fpeaking,  is  an  uniblemn  will,  and  was 
formerly  diftinguilhed  from  a  teftament  in  thia 
circumftanee;  namely,  that  the  former  did  not 
admit  the  conftitution  of  an  executor,  but  the 

Synvh.  14-        latter  could  not  be  made  without  it.     The  bu-? 

I  ^.  '     '     '  (ineis  of  a  codicil,  by  intendment  of  law,  was  to 

s  Ve2. 187. 

alter,  explain,  add,  or  fubtraA  ibmething  from 
the  will  i  and  it  ihould  feem  that,  by  analogy  to 
this  ufe  of  the  codicil  in  teftaments,  memoran- 
dums, or  inftruments,  reipedling  lands,  which 
had  for  their  objefl:  the  altering,  explaining| 
adding  to,  or  fubtrafting  from  a  devife  of  land, 
y^ere  likewife  introduced  under  the  fame  form, 
and,  when  fo  {haped,  acquired  the  fame  appellar 
tion;  for  the  appointment  of  an  executor  not 
being  neccffary  to  a  devife,  and  wy  inftrument 
altering,  explaining,  adding  to,  or  fubtrafting 
from  a  devife,  requiring  all  the  legal  formalities 
of  a  deyife  itfelf;  a  codicil,  in  that  fenfe  io 
ivhich  it  is  ufcd  in  the  civil  law,  pamely,  as  an 
^nfolcmn  devife,  cannot  exift, 

4$tootijerdif.       Devifes  and  codicils  rcfpc6ting  lands,  as  well 
tweeu  codicils  as   teftaments  and  cpdicils  refpe&ing  chattels, 

and  wills,  vide  .        .  ^    .  ^  r  r 

fofrat  dgi'cc  m  the  efficient  caufe  ;    for  every  penon 

who  may  devife,  may  alfo   make  a  codicil  i 

an4 
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pud  whofoeyer  cannot  devifc,  cannot  make  a 
fodicil, 

In  the  conftrudion  of  the  ftatutes  of.  Hen^  vi<i  Bbn^V, 
ry  .yillf  it  has  been  held^  that  eveiy  devife  or  aCb-ca.!, 
bequeft  of  lands  or  hereditaments  made  purfuant 
thereto^  mv^  be  entirely  in  writing ;  that  beii^ 
a  circumftance  without  which  land9>  teneipaits^ 
pr  hereditaments,  cannot  be  eSbfhially  given  kf 
virtue  of  the  power  of  de vifing  allotted  bf  thofii 
ibitutes^  ...  •_./.»  j.i.         .    ' 


i> . %i 


But  the  judges^,  whofe  bufine&i  it  .was .  to  t%^ 
pound  the  ftatutes  of  Hei^ry  VHL  yicHitig  tp 
the  bent. of:. the  times,  and  'witb..a  view  to  ex^ 
(end  the  privilege  of  deviling  as  much  as  polf 
fible^j  in  the  conftruftion  they  gave  to  the  word 
V  v}riHHgy  tpolc  it  in  its  mqft  e^fcnfive  and 
vague  fipnfe,  , 

Thus,  it  is  (bated  in  Moore,  to  have  been  faid  ***'*,J7^.^ 

314*    vvCtti 

by  Fopham,  C.  J.  of  England,  in  his  reading ;  ^^ 
that  if  a  man  exprefled  by  a  letter,  vhat  was  hi$ 
will  reipefting  the  difpofition  of  his  land,  th^ 
was  fuificient ;  and  he  ftated,  in  fupport  of  this 
pofition,  the  cafe  of  one  fF^y  who  went  to  fca, 
and  wrote  a  letter  in  which-  he  mentioned  that 
his  land$  Ihould  go  as  he  therein  direAed  i  which 
^ff^fi  held  to  be  a  good  will^ 


r  »«  ] 


Brown*  v; 
SackvilU, 
Dyer,  71.  «. 
&.  C.  Ander- 
fon,  34.Pi.85. 
^  C.  by  name 
ofStrOwnv.   ' 
AUciii6)Kelw. 


Nor  was  it  deqned  oeceflaiy  that  die  writtiigB 
fliould  be  by  the  dcvilbr  himfelf  i  for  where  4 
nian>  feifod  in  fee-fimple  in  foccage  lands^  being 
fick  in  bed^  feat  for  a  lawyer  and  requeued 
his  advice  in  making  his  will,  and  the  lawyer 
look  notet  dicreof  and  wenc  away,  and  at  about 
eight  in  the  morning  wrote  the  will  according 
to  legal  fbrni  in  purfuance  of  the  notes  and 
agreeable  to  the  will  of  the  deviibr  declared 
to  hinp ;  the  will  was  finifhed  be&re  ekvien 
o'clock  on  the  fame  day,  and  the  devifbr  died 
at  twelve ;  fo  that  he  did  not  hear  the  will  read. 
7Jie  opinion  of  die  court  was,  that  this  was  a 
good  will  in  writings  and  fevend  cafes  were 
there  put^  and  determined  \spod  the  fame 
point. 


X  Leon.  79* 
PI.  1x0. 
£after,24Eliz. 
I  Leon.  1 1 3. 
PI.  155. 


And  it  is  faid^  in  two  anonymous  cafes,  that, 
if  one  lying  in  extremis,  having  an  intent  to 
devije  bis  lands  by  word,  had  made  fuch  devife, 
tut  bad  not  commanded  the  fame  to  is  put  in  wri* 
tingy  and  another,  without  the  knowledge  or 
command  of  the  devifor,  had  put  it  into  wri-* 
ting  in  the  Hfe-time  of  die  deviibr^  this  had  been 
m  good  will  s  for  it  was  ilifficient  if  the  devife 
were  reduced  into  writing  in  the  life-time  of  the 
ilevifwi    The  feme  rule  was  laid  down,  as  to 

a  deviib  of  lands  officioufly  put  in  writing  by 

any 
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nny  of  the  ftandcrs  by,  in  the  cafe  of  Ijul^dl 

and  Symfm. 

^     • 

But  the  law,  as  ftatcd  in  thefe  cafes,  was  dc* 
nied  in  the  cafe  of  Najb  and  Edwards^  which 
was  decided  in  Michaelmas  tenxx,  in  the  30th 
year  of  EIi2abfeth.    fa  that  cafe,  D.  fcifcd  in 
fee  of  land. held  mibcaage,  declared  to  N.  and 
odiers,  tUat  his  wilT^^i  that  C  fhould  hsvve  hit 
Jand;  and  N»  recited  the  words  to  him,  and 
aiked  him  if  this  was  and  (hould  be  his  will, 
and  he  was  anfwercd,  that  it  was,    N.  in  the 
}ife-time  of  D.  as  for  his  own  remembrance  and 
without  the  direaion  of  D.  wrote  the  faid  will, 
'but  did  not  read  it  to  the  dcFifor.    Afterward! 
D.  died.     The  queftion  was,  if  this  were  a  good 
will,  being  ipoken  in  fuch  direct  words,  and 
being  written  in  the  life  of  the  devifor  by  the 
witnefs  for  his  own  remembrance,  and  without 
the  appointment  of  D,  ?   And  aU  the  Juiltc§s  de- 
livered their  Qpinions/^^/^'«>,  that  it  was'  a  Void 
devifej  becaufe  the  will  was  not  written  by •  the 
command  of  the  devifor,  or  by  his  confent,  but 
by  die  perfen  prefent,  of  his  own  head. 
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But  it  was  faid,  in  the  laft  cale,  that  if  the 
witnefs  had  written  it  without  the  devifor's  con- 
fent, and  afterwards  had  read  it  to  him,  this  had 

been  as  good  as  if  written  by  his  appointment. 

The 
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note  2. 
WilltaroSy  V. 
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.  t 


The  latter  opihidn  feems  to  have  been  adopts 
ed  in  a  fubfequent  cafe^  the  fafhs  of  which  were 
as  follows :  A  memorandum^  that  B.  did  declare 
and  ezpreil^  that  fais  brother  J.  B.  and  his  heirs 
ftould  Jbc\  heir  to  his  land^  was  written  by 
a  phyficiah,  .and  the  teftator»  -being  .fick  in 
bed^  was  iiked  if  he:  approved' it,  which,  be; 
flidj  .and  fealedJt^  btttdidfiot  fign.-it;  amd  this 
was,  t)n  debate  in  court,  aflbwod  to  be  a  good 
will  in  writing  to  convey  lands»  But  it  appears, 
fiiom  the  report  of  this  cafe  in  Keble,  that  this 
qticition  arofe  on  a  trial  at  bar,  and  that  the 
judges  would  have  had  it  found  ipecially ;  but 
the  counfcl  objefted,  in  confequencc  of  which  a 
general  verdidt  was  given. 


Cited  m  Kafli 
V.  Edwardsy 
I  Leon,  113. 

Xut  a  will 
muft  not  be 
jnaUe  by  qucf- 
tdaSi  vid. 


f.;  But  the  writing  muft  have  been  by  the  per* 
Ton  dire^ed  to  make  the  notes  or  will  by  the 
teftator  J  for,  per  Wray,  if  he  appbinted  A.  to 
write  his  will,  and  it  was  written  »by  B.  it  was 
Void,  unlefs  it  were  afterwards  read  to  the  tcftar 
tor, .  m^  he  approved  it. 


C^farand  . 
Lake's  cdt^ 
Dyer72^oie2y 
3  Rep.  31  b. 


In  the  expofition  of  thefe  ftatut^.  it  was  alio 
held,  that  the  devife  muft  be  completely  ptit 
in  writing  during  the  life  of  the  devifor.  There- 
fore, if  a  man  had  commanded  another  to  make  his 
will,  and  to  devife  W.  Acre  to  J,  S.  ^nd  his 
heirs  upon  condition,  and  he  had  written  the  devife 

to 
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to  J*  S.  and  his  heirs,  and  before  he  had  written  the 
condiition  the  devifor^  had  died,  this  devife  would 
have  been  void  -,  and  the  reafon  was,  that  the  devife 
was  not  full,  but  maimed  and  imperfeft ;  becaufc 
the  whole  devife  to  }•  S.  was  not  put  in  writing. 

So  where  a  man  intended  his  lands  for  J.  S.    cxfar  and 
with  remainder  to  J.  D.  and  the  devifor  died     cHcdDycrvtt 

«^,  •«  >•  ••  1*        note  2>  I  Sldtw 

before  the  remainder  was  put  into  wnting ;  this    ner  jz. 
was  held  not  to  be  a  devife  within  the  flatutes  of 
Henry  VIII.  becaufc  the  one  devife  depended 
on  the  other* 

But  where  the  devifor  direded  fevcral  diftinft  n>ia.et  sKcp; 
devifes,  and  he  happened  to  die  after  the  comple- 
uon  of  one,  and  before  the  other  was  put  into 
writing,  the  former  was  held  good;  and  therefore, 
if  one  had  commanded  another  to  make  his  will, 
2ind  thereby  to  devife  W.  Acre  to  J.  S.  and  his 
heirs,  and  B.  Acre  to  J.  N,  and  his  heirs,  and  he 
had  written  the  devife  to  J^S.  and  his  heirs,  in 
the  life  of  the  devifor,  and  before  the  devife  to 
J.  N.  and  his  heirs  had  been  written,  the  devifor 
had  died,  yet  the  devife  to  J.  S.  had  been 
good. 

And  it  was  held,  that  a  devife,  under  thefe 
.  ilatutes,  if  in  writing,  might  be  good  in  part, 
and  void  as  to  th$  reft. 

Thus, 


Sir  Richard 
Pcxhairs  cafe, 
Pycr  72,  note 
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Thus,  where  P.  dcvifed  certain  lancis  to  hi4 
wife  for  her  jointure,  and  the  fcrivener  infertcd 
a  condition,  and  the  devifoi'  hearing  it  readj 
faid  this  was  not  his  intention  j  the  dcvile  wan 
held  good,  and  the  condition  voidj  for,  that 
he  ccJuntermanded  it  by  paroL      ' 


Lddwell  v« 
Sympfon, 
X  Kcb.  886. 


Downhall  ▼• 
Cate(byy 
Moor356y 
S.C.  Co.  Eat. 


But  where  the  direftioni  wefe  to  dcvile  on 
condition,  and  the  devife  was  without  condition^ 
it  was  held,  per  curiamy  to  be  void* 

So  where  the  devifor  gave  his  inftruf^lons  to 
make  his  will  in  writing,  and  direAed  his  land 
to  be  given  to  one  of  his  ions  for  life  1  and  the 
clerk,  miftaking,  wrote  an  eftate  in  fee,  three 
judges  againft  one  held,  that  the  will  was  ut- 
terly void,  becaufe  it  was  not  the  will  of  the 
tcftator.  The  reaiQn  of  which  latter  determi* 
nations  icems  to  have  been,  that  the  devife  was 
not  written  in  the  life  of  the  teftator  j  whereas, 
in  the  former  cafe,  the  devife  was  written,  and 
more. 


JKmeV* 

Munday« 
Bate's  cafey 
Sia.  36A. 

Anoni  iLeoiv 
35,S.C. 
3I.eon.79- 


Signing  by  the  devifor  was  not  held  to  be 

neceflary  under  thefe  ftatutes« 

Nor  was  it  neceflary  even  that  the  teftator** 
name  fhould  appear  on  the  face  of  the  inftru-* 
ment ;  for  where  a  man  made  his  will  in  this 
manner,   "  I  will  and  bequeath  my  land  to  A/* 

and 
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jtnd  the  Aame  of  the  dcvifor  was  not  in 
the  will;  yet  it  was  held  that  the  devife  was  good 
by  averment  of  the  name  of  the  devilbr. 

The  difpofition  of  the  courts  to  fupport  this 
Ipecies  of  alienation  carried  them  fo  far,  that 
any  fcrap  of  writing,  though  it  was  neither  figncd, 
iealed,  or  written  by  the  teftator,  might  have 
been  eftablilhed  by  the  evidence  of  one  witnefi 
as  a  will  of  land,  even  though  that  perfbn  were  a 
legatee,  if  he  relealed. 

This  did,  in  faft,  happen  in  a  very  remarkable 
cafe ;  that  of  Sir  Edward  JF6r/eIey'%  will* 

In  that  cafe,  fame  loofe  fheets  of  paper  were   suphem  r. 
produced  as  the  will  of  Sir  Edward,  and  a  title     sKcb.i2g,i^ 

•  82  S*  C  SitL 

fct  up  under  them  \tx  favour  of  his  natural  8i5.Pi.j3. 
daughter.  They  were  written  by  one  Baynbam, 
an  attorney,  of  Gray*s  Inn,  Sir  Edward  had 
not  figned  them,  and  there  was  no  evidence  of- 
fered to  prove  them  publifhed,  but  that  of 
Baynbam.  His  evidence  was  objefted  to  j  for, 
that  he  was  a  legatee  of  a  fum  of  money,  and 
alfb  had  an  annuity  for  life  bequeathed  to  him. 
But  a  releafe  of  the  annuity  and  acquittance 
of  the  legacy  was  produced ;  upon  which  cir- 
cumftance  the  court  admitted  his  evidence,  and 
a  verdift  was  thereupon  given  in  favour  of  the 

win. 

The 
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t  SUL  liS.  The  amount  of  SiFj^nbam^s  evidence^  as  fbtedl 

by  Siderjin^  was,  that  Sir  Edward  didatcd  a 
writing  made  by  him,  and  caiifed  it  to  be  inter-* 
lined,  and  faid,  that  he  intended  to  write  it  over 
again  himfclf,  but  in  the  mean  time,  that  this 
Ihould  be  his  will ;  but  he  reflifed  then  to  fign 
orpublifh  it  as  fuch;  and  the  conclufion  i^as,  *^  In 
*'  witneis  whereof,  I  have  put  my  hand  and  feal 
*'  to  every  flieet,*'  and  he  had  not  done  it  to 
any  one  fheet  $  yet  the  court  held  this  a  fufficiene 
will,  and  fo  it  was  found  by  the  jury. 

torfcarad.  This  decifion,  difinheriting  an  heir  at  law 

arg.mDoeT*  ^ 

Kcrfcy.  by  a  will  fo  made  and  fo  attefted,  the  fame  per- 

{on  being  drawer,  legatee,  and  witneis,  though 
confonant  to  law  at  that  time,  was  conlidered  as 
a  very  great  hardftiip ;  and  the  dangerous  con- 
fequence  of  deviating  fo'  far  from  the  fafe  and 
found  rules  of  the  common  law,  in  the  alienation 
of  property,  became  obvious  to  every  one  that 
rcfleded  upon  the  confcquences  that  muft  follow 
fuch  a  decifion.  Two  great  and  alarming  con- 
fiderations  arofe  out  of  this  cafes  namely,  that 
fuch  an  unfiniihed  paper  fhould  be  deemed  a 
will ;  and  riiat  one  pcrfon,  fo  interejledy  fhoiJd 
be  the  only  witncfs, 

xwd.  It  was  obvious  to  every  one,  as  foon  as  this 

cafe  was  determined,  that  teltators  would  be  de- 
livered 
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livcred  up  to  the  praftices  of  crafty  and  defign- 
ing  men,  if  fuch  wills  and  fuch  witneiOTes  were 
any  longer  fufFered  to  prevail ;  and  it  has  been 
thought,  that  this  cafe  gave  rife  to  the  claufe 
refpefting  wills  in  the  ftatute  of  frauds.  Indeed, 
when  it  is  confidered,  that  this  cafe  happened 
in  the  i8th  of  Car.  II.  and  that  the  law  was 
made  but  eleven  years  after;  when  it  is  found 
by  the  provifions  of  the  law  that,  for  the  future* 
the  will  is  to  be  a  pcrfeft  inftrument  figned  by 
the  teftator ;  and  that  three  credible  witnefles  at 
kaft  are  introduced  to  be  prefent  at  the  tranfac- 
tion,  pointing  direftly  at  the  two  grievances  in . 
Sir  Francis  WorJley\  cafe,  and  going  no  further  j 
the  provifions  are  fo  remarkabl)^  adapted  to  meet 
that  cafe,  that  little  doubt  can  be  entertained  but 
that  the  {rzmtn  of  the  claufe  had  it  in  view. 


OF 
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OF 
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OUT     or     THE     PURVI  E'vr 


or     T  M  B 


STATUTES     of    WILLS. 


fouacaiae» 
3  Lev.  4*7  • 
Fcarn's  Con- 
tingent Rem* 
391. 


IT  was  fonnerly  held  that  contingent  interefta 
in  lands,  refting  merely  iq  poflibility,  were 
incapable  of  being  pafled  by  a  will  made  previous 
to  their  veiling. 


seiwyn  ▼.  Seu       But  the  law  is  clearly  now  held  to  be  otherwife, 
IIzy^A"^.   the  old  authorities  having  been  over-ruled'  im- 
pliedly in  the  cafe  of  Selwin  and  Selwin,  and  po- 
fitively  in  the  cafe  of  Moor  and  his  wife  againft 
^i^rci^r'^   Hawkins.    In  the  latter  cafe  G.  dcvifcd  all  his 
llp^rin!""*   real  eftates,  in  truft  for  his  fon  L  and  if  he  Ihould 
i78».foi.33>    die  without  iffue  under  age,  then  that  all  his 
eftates  ihould  go  to  C.  his  heirs  and  aiTigns.     C. 
devifed  all  the  eitates  whereof  he  was  feifed  in 
pofieiIion>  remainder  or  reverfion  to  M.  and  died 
in  the  life*dme  of  I.  who  afterwards  died  under 
twenty-one,  and  without  ilTue,    And  the  queftion 
was.  Whether  the  poflibility  giren  to  C.  was  de- 
vifable  ?    £/  per  Lord  Nortbingtin — I  had  never 
any  doubt  but  that  thefe  contingent  interefts  were 
devifable  notwithftanding  fome  old  authorities 

to 
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€0  the  contrary*  I  icQt  the  quelUon  into  the 
King's  Beochj  in  the  cafe  of  Selwin  and  Selmn^ 
and  die  cerdficate  of  the  Judges  implied^  I  think, 
that  they  agreed  with  me  in  opinion.  The  point 
is  fettled  and  ought  not  to  be  fliaken.  It  is  a 
liberal  and  right  determinadon. 


\ 


I  And  in  the  cafe  of  Roe  on  the  demife  of  Perry  Roe  on  Dem. 
againft  Jones,  the  Court  of  Conimon  Pleas,  taking  fb^;^^**' 
the  intereft  there  in  queftion  on  a  deviie  to  be^a 
Springing,  contingent,  executory  ufe,  were  una- 
nimoufly  of  opinion,  upon  the  foundation  of  the 
above  cafes,  that  it  was  devifable  and  pafled  ^by 
the  will. 

^But  an  eftate  that  is  turned  to  a  right,  as  a  re<- 
verfion  dijcontinued,  is  not  within  th^-  purview  of 
thefe  ilatutes. 

Thus  where  €•  was  tenant  in  tail,  the  rcver-    Baker  vert 

.fion  to  R.  and  they  joined  in  a  leafe  for  life  by   car.sSyi^^ 
deed ;    and,  afterwards,  he   in    the   reverfion, 

.during  the  leafe  for  life,,  devifcd  the  reverfion 
and  died,  and  then  tenant  in  tail  died  without 
ifliie.     The  queftion  was.  Whether  this  devifc 

.  was  good  or  not  ?  and  this  depended  upon,  Whe- 
ther,  if  tenant  in  tail  join  with  him  in  revcrfion 

,  in  a  leafe  for  life,  not  warranted  by  the  ftatute, 
io  that  it  be  a  greater  eftate  than  tenant  in  tail 
can.  make,  it  beajJifcontiauance  of  the  tail 

D  %  «nly. 
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only,  or  a  difcontinuancc  of  the  rcrcrfion  alfo  ? 
and  it  was  held  to  work  a  difcontinuancc  in  both, 
and  then,  the  devifor  having  nothing  in  the  rever- 
fion  but  only  a  right,  the  devife  was  void. 


Carter  311. 
Poph.  9r,  92, 
34»  35  H.  8. 


Took  verf. 
Glalcock, 
Cart.2o8.  S.C, 
X  Sauiui.  260. 
cf  vid.  Caf- 
rnulra's  cafe, 
Dyer  2;;  3. 

l'l-49-  I  Roll. 
Abr.334. 


Sa'^'.  619. 
2  L.  Raym. 
773.  ct  vid. 
Co.  Litt.  18  a. 
10 Rep.  95. 
Seymoui-^s 
cafe* 


A  freehold  defcendablc  pur  auter  vie  alfb  is  not 
devifable  by  the  ftatutes  of  wills ;  for  thofe  fta- 
tutes  are  confined  to  perfons  having  manors, 
lands,  tenements,  or  hereditaments  of  inheritance 
in  fee-fimple.  From  which  it  is  plain,  that  the 
legiflature  had  not  this  kind  of  eftate  in  their  con- 
templation ;  for  he  that  has  a  defcendablc  free- 
hold has  not  an  eftate  in  fee-fimple. 

Thus  where  A.  tenant  in  tail  in  revcrfion, 
made  a  leafe  for  years  referving  rent,  to  com- 
mence when  the  revcrfion  came  into  poflefllon, 
and  then  made  a  bargain  and  fale  to  B.  and 
his  heirs  of  the  fanie  lands,  and  B.  made  his 
will,  and  gave  the  lands  to  C.  and  her  heirs ; 
it  was  determined  that  B.  had  only  a  defcend- 
ablc freehold,  and  not  a  fee  determinable  upon 
the  death  of  tenant  in  tail  \  and  that  fuch  depend- 
able freehold  was  not  within  the  ftatutes  of  wills. 

It  is  proper  here  to  obferve,  that  the  above 
cafe  has  fince  been  denied,  not  indeed  in  its 
principle,  as  applied  to  a  dependable  freehold, 
but  as  to  the  efFedt  of  the  bargain  and  fale;  which 
Lord  Holt,  in  the  cafe  of  Machel  and  Clarkt, 

m 

was 
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was  clearly  of  opinion  created  a  bale  fee  in  the 
bargainee,  not  determined  nor  determinable  un- 
tjj  the  entry  of  the  iffue ;  for  tenant  in  tail 
himfelf  hasan  eftate  of  inheritance  in  hinri|  which, 
before  the  ftatute  de  donisy  was  a  fcc-fimple 
conditional,  and  the  ftatute  made  no  alteration 
as  to  tenant  in  tail  himfelf,  but  only  made  pro- 
vifion  that  the  iffue  in  tail  fhould  not  be  difinhe- 
xited  by  the  alienation  of  his  anceftor;  and, 
^erefore,  as  he  might  pafs  a  fee  before  the  fta- 
tute, io  he  may  fince,  the  ftatute  only  making 
fuch  eftate  voidable. 

Upon  the  farpe  principle,  an  eftate  to  one  fur  Deiapcr's  cafe, 

*  iir/i.  cited  Pro.  Elix. 

auter  vie  is  not  devifable  under  thefe  ftatutes*     58.  CcxLitt^i. 
Thus,  if  tenant  by  courte/y  grant  over  hjs  eftate,     150.  plam.  32. 
and  the  grantee  devifeth  it  and  dieth  ^  this  is  a 
void  devifb,  and  out  of  the  ftatute  of  wills. 


And  where  one  pofTefTed  of  a  leafe  for  three  AppUford 

,  vcrf.  Spenceri 

Vives,  dcvifed  the  fame  to  hi^  wife  for  life,  re-     1  Kch.  450. 

mainder  to  bis  daughter^,  and,  on  their  death  James,  cUcA 

without  iffue,  reminder  over  j  the  better  opi-  Vemey  verf. 
Bion  fcemed  to  be,  that  fuch  eftate  was  not  de«^     428?^*  ^ 
vifable. 


But  now  it  is  enaded,  by  the  a9th  Car.  IL 
cap.  3.  fee.  12.  that  cftates  pur  Mtir  vi(  may 

T>  3  he 
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be  dcvifcd  by  a  will  in  writing,  figned  by  the 
party  fo  devifing  the  fame,  or  by  fome  other 
perfon  in  his  prefence^  and  by  his  exprefs 
^ireftions^  and  attefted  and  fubfcribed  in  the 
prefence  of  the  devifor  by  three  or  more  wit- 
nefles* 

T3  Eiiz.  3.  tit.         But  where  land  was  devifabic  by  cuftom,  he 
cS!'Eiix.1S   who  had  fuch  an  eftate  might  devife  it;   die 

reafon  of  this  diftindlion  between  devifes  by  the 
cuftom  and  devifes  by  the  ftatute  is,  that  the 
'  cuftom  is  general,  "  that  every  one  fcifed  of  land 
^*  may  devife  i"  whereas  the  ftatutes  are  con- 
fined to  manors,  lands,  &c.  holden  in  fee-fimplej 
the  former  of  which  defcriptions  is  applicable 
to  this  kind  of  eftate  j  but  the  latter  is  not  fo 
applicable. 

And  as  the  ftatutes  of  wills  were  held,  on 
conftruftion,  not  to  extend  to  lands  devifable 
by  cuftom,  fo  it  feems  doubtful  whether  the 
ftat.  29th  Car.  II.  cap.  3.  fee.  12.  extends  to 
eftates  pur  auter  vie,  devifable  by  cuftom ;  if  it 
does  not,  ?he  confecjuence  will  be,  that  a  parol 
will,  or,  where  the  cuftom  requires  writing,  ^ 
written  will,  though  not  executed  according  to 
this  claufe  in  the  ftatute,  will  be  fufficient  to 
convey  fuch  intcic&,/ed  qu^e. 

This 
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This  kind  of  intereft  pur  auter  vie,  may  be    uwv.Bmroii 
entailed,  and   admits  of  a  limitation  over  by     3Wiu.26^. 
way  of  remainder ;  becaufe  fuch  a  limitation  of 
an  eftate  pur  auter  vie,  docs  not  cariy  a  con- 
ditional fee  at  common  law,  which  could  only 
be  created  out  of  an  eftate  of  inheritance,  and 
*  the  eftate  out  of  which  fuch  limitation  iffues,  is 
but  an  eftate />«r  auter  vie ;  and  therefore  if  fuch 
an  eftate  pur  auter  vie,  or  for  lives,  be  limited  to 
one  for  life,  remainder  to  her  iflue  male,  and 
for  want  of  fuch  iffue,  remainder  over  to  B.  the 
remainder  to  B.  will  be  good  on  A/s  death  with- 
out iffue  J  for  thefc  limitations  take  effeft  as  a  de- 
fcription  who  ftiall  take  as  fpecial  occupants  dur- 
ing the  life  of  cejiui  que  vie,  and  fo  the  l^tt^r  differs 
from  a  poflibility  after  a  conditional  fee,  which 
could  not  be  limited  over  at  common  law.    It 
is  the  fame,  therefore,  as  if  the  grantor,  inftead 
of  defcribing  a  wandering  right  of  general  occu- 
pancy, had  faid — I  do  appoint  that,  after  the 
death  of  A.  the  grantee,  they  who  fhall  happen  to 
be  heirs  of  the  body  of  A.  fhall  be  fpecial  occu- 
pants of  the  premiflcs,  and  if  there  ftiould  be  no 
iffue  of  the  body  of  A.  then  B.  and  his  heirs  fhall 
be  fpecial  occupants  thereof, 

*  *  Waftenej's  v. 

Chappel. 
1  Brown's  Ca« 

But  it  is  obfervable,  that  A,  may,  by  any  con-     m  Dom. 

,  .   1       .  •        1        I  •  Proc.457.S.C. 

veyance  or  even  by  articles  in  equity,  bar  nis  own     i  Atk.  515. 
heirs  and  thofe  in  remainder.  Frecker,  ibid, 

T^  A  n^       5-4-  Baker  v. 

D  4  A"^       Bailey,  iVern. 

225. 
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Vid.  Saltern,  t^ 
Saltern,!  Atlc 
37<.  teCo.981 
&ake  V.Blake, 
3  P.  Will.  4th 
cd.  fbl.  10. 
note  I   Pake 
ofGraftoar. 
HanmcTy  ib. 
i6<.  uo'e  £. 
Lowy.Burrfm, 
3  P.  WiU.  165. 
Baker  ▼•  Bai- 
ley, a  Vera. 
%%$   Finch  ▼• 
Tucker, 
sVem.i84* 
Oldham  V.Pic- 
kering:, Salk. 
464.  Ca.  T. 
jiult  503. 
Carth.  376. 

Seld.  tit.  of  hon. 
b«>«c.9.fec.5. 


And  it  feems,  that  A.  has  not,  in  ibis  cafe^ 
fuch  an  intcreft  in  the  cftatc  pur  auter  vie^ 
as  he  can  devife  by  virtue  of  the  ftatute  29th 
Car.  II.  cap.  3,  or  by  cuftom^  without  firft  Ic- 
vying  a  fine,  or  doing  fome  aft  to  bar  thofc 
in  expeftancy :  For  his  heirs,  claiming  at 
connmon  law  as  ipccial  occupants,  favouring 
of  the  nature  of  tenants  in  tail,  take  in  their 
own  right,  as  it  were  per  formam  doni,  an<} 
not  merely  ^s  fpecial  occupants  by  defcent 
from  A. 

Titles  of  dignity,  likewife,  as  dukedoms,  mar-. 
quifates,  earldoms,  vifcountfliips,  baronies,  &c. 
while  fuch  dignities  were  the  confequence  of 
territorial  poflTeilions  (^  they  feem  in  general  to 
have  originally  been,  having  been  annexed  tq 
lands,  honors,  caftles,  manors,  and  the  like,  the 
proprietors  and  poffeflbrs  of  which  were,  in  right 
of  thofc  cftates,  allowed  to  be  peers  of  the  realm, 
and  were  fummoned  to  parliament  tp  do  fuit 
and  fervice  to  their  fovereign)  when  the  land 
was  alienated,  pafled  with  it  as  appendant.  And 
confequently,  where  fuch  land  was  devifable  by 
cuftom,  paffed  by  fuch  devife.  But  the  dignity 
of  the  peerage  having,  after  alienations  grew  to 
be  frequent,  been  confined  to  the  I'meage  of  the 
party  ennobled,  and  held  to  be  perfonal  inftead 

i^  of 
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of  territorial^  are  not  now  alienable  by  devile  or 
Qtherwiie. 

Offices  likewife,  being  annexed  to  the  perfon, 
fell  under  the  like  predicament.  And  corodics 
^re  of  the  fame  nature  j  fo  likewife  arc  franchifes, 
when  anne3^ed  to  ;hc  perlbn,  and  not  appcnd^t 
to  landSf 

Alfo  fome  entire  franchifes,  though  not  immer   3  R<y-  3*  t» 

^  xo  Rep.  Si  a 

diately  perfonal,  yet,  not  being  valuable,  are  not    s.  l.  per  An, 
deviiable  by  thefe  ftatutes :  Thus,  if  the  franchif^    and  Pcriam.  j, 

'  GodboU  17. 

ft  bona  et  catalla  felonum^  ct  fugitivorum^  or  «//j^ 
gat^iifHy  jine^i  amerfiaments,  &c.  within  fuch  4 
town  or  manor^  be  granted  by  the  crown  to  one 
and  his  heirs,  thi«  fraqchife  cannQt  be  devife4 
to  another  upder  theie  fl^tute^. 

The  like  |aw  is  pf  ponjmons  fans  number,  ^"*A?***S^ 
ways,  and  the  like.  359-  ^  ^ 

The  fbundation  of  this  diftindion  between 
bercditaments  not  valuable,  and  thofe  that  are 
valiia^Ie>  fcems  to  have  been  taken  at  a  very 
early  period,  and  arofe  from  the  particular  word- 
ing of  the  ftatutes  of  wills.  By  the  common 
Uw,  without  a  cuftom,  inheritances  were  not  d!e- 
vifable.  Every  devife  of  them,  therefore,  not 
founded  upori  cuftom,  muft  be  warranted  by 
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fome  ftatute,  othcrwifc  the  devife  is  void.     Now 
ncidier  of  the  ftatutes  of  wills,  nor  any  other 
ftatute,  made  fuch  a  devife  efFedtual ;  for,  neither 
the  letter  nor  the  intent  of  the  ftatutes  of  32  Henry 
VIII.  or  34  Henry  VIII.  authorifed  it;  and  to 
this  purpofe  the  words  of  the  ftatutes  ftiould  be 
obferved,  and  particularly  of  the  ftatute  of  the 
3 ad  Henry  VIII.  viz.  "  That  all  perfons  having 
manors,  &c.  held,  &c.  by  knights  Jcrvice  in 
cafitey  might  devife  two  parts  of  his  heredita- 
ments in  three  parts  to  be  divided,  or  fo  much 
*^  thereof  as  amounted  to  the  annual  value  of  two 
"  parts  of  them  in  three  parts  to  be  divided  in  cer- 
tainty and  by  fpccial  divifion  fo  that  it  might 
be  known  in  leveralty,  for  advancement  of  his 
"  wife,  &c.  and  faving  to  the  king  the  cuftody 
*^  of  fo  much  of  the  inheritance  as  amounted  to 
"  the  real  annual  value  of  the  third  fart '^     Now 
thefe  words  did  not  reach  this  kind  of  thing ;  for, 
firft,  thefe  were  inheritances  and  things  entire, 
not  feparable,  and  which  could  not  be  divided. 
Secondly,  they  were  not  of  any  certain  annual 
value:  and  the  ftatutes,  bv  the  firft  branch  of 
them,   required   that   the  inheritances   held   in 
capite  which   were  to  he  devijedy   fliOuld  be  of 
annual  value*     And  the  faving  before  mentioned 
fhewed,  that  the  intent  of  the  ftatute  v/as,  that 
hereditaments  devilable  by  that  ftatute  ftiould 
be  of  annual  value^  which  thefe  lort  of  heredita- 
ments 
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iTients  were  not.    And  this  appeared  more  evi- 
dently to  be  the  law,  by  the  words  of  the  ftatute 
of  the  34th  Henry  VIII.  whereby  it  was  enafted 
diat,  "  if  the  hereditaments  that  defcended  to  the 
**  heirs  after  fuch  devife,  did  not  extend  to  the  clear 
^^  yearly  value  of  the  third  part,  &c.  according  to 
**  the  intent  of  the  firft  ftatute,  viz.  the  32d  Henry 
'^  VIII.  the  king  might  take  fo  much  of  the  re- 
^^  fidue  of  the  tenements,  as  fhould  make  the  value 
**  of  the  third  part  with  the  fuU  profits  thereof; 
'^  and  that  the  divifion  of  that,  &c.  fhould  be  made 
**  as  before  was  mentioned  in  the  faid  'ftatute.** 
From  which  parts  of  the  ftatutes  it  appeared  that 
the  hereditaments,  which  thefe  ftatutes  provided 
for,  were  hereditaments  which  had  parts  and 
might  be  divided,  {o  that  ont  part  might  be 
fevered  from  the  other,  and  not  fiich  as  could 
not  be  fevered  nor  divided,  and  of  which  one  part 
could  not  be  fevered  or  divided  from  die  other 
part,  and  2l{oJboulJ  he  of  annual  value,  otherwife 
the  devife  of  them  ^ould  be  void.     And  in  fup-   ^^ 
port  of  this  polition,  the  opinion  of  Pri/oty  in  a 
cafe  jad  Henry  VIII.  aa,  is  cited  by  Lord  Coke. 
There,  upon  a  quare  impedit  brought  by  the  king 
againft  one  who  made  title  to  an  advowfbn  appen- 
dant to  a  manor  pf  which  he  was  feifed  by  rea* 
fon  of  his  dutchy  of  Lancafter,  the  defendant 
pleaded,  that,  after  the  laft  continuance,  the  king, 
by  bis  letters  patent,  ratified  and  confirmed  to 
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him^  &c.  all  the  right,  &c,  and  that  the  faid  dc« 
iendant  ought  not  to  be  further  difturbed,  &c, 
and  it  was  faid  that  this  plea  was  not  goodi 
and  one  reafon  alledged  was,  becaufe  by  a 
ftatute  of  Henry  IV.  c.  6,  «  Thofc  who  dc- 
**  manded  of  the  king  lands,  tenements,  rents, 
**  offices,  annuities,  or  any  other  profits,  fliould 
^*  make  exprefs  niention  in  their  petitions  of  the 
<'  value  of  the  thing  (b  to  be  demanded,  and  alfo 
**  of  that  which  they  have  had  of  the  king's  gift, 
*'  or  other  his  progenitors  or  predeceflbrs  before, 
**  Othcrwifc  the  king'*  letter  patent  thereof  to  be 
<'  void  and  of  no  avail  i'*  and  although  this  werq 
neither  land  nor  tenement,  yet,  by  the  equity  of 
the  ftatute,  it  extended  to  all  things  that  were 
valnabU,  and  the  churcK  might  be  valued  \  and 
It  was  faid  that  the  advowfon  was  valuable,  for, 
that  if  a  formedon  were  brought  of  it,  and  th^ 
tenant  pleaded  a  releafe  of  the  anceftor  of  the 
deniandant,  and  that  he  had  alTets,  &c.  although 
that  be  only  an  advowfbn,  it  fhould  be  valued  : 
{o  that  when  this  we^^e  fued  for  by  petition,  it 
might  be  valued.  And  Prijoty  as  to  this  point, 
faid,  it  had  been  alledged  that  if  an  office  wer^ 
granted  by  the  king,  it  w^s  neceffary  that  the 
^ant  contained  the  value  of  the  office,  in  fome 
cafes  it  was  fo  and  in  others  not:  if  here  the 
office  had  been  of  any  certain  value,  there  per- 
liaps  it  Ihouid  be  fo,  but  if  it  were  of  a  thing; 
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cafu^]^  then  there  was  no  occafion ;  as  if  the  kiiig 
granted  a  market^  it  was  not  neceflary  to  ftate 
the  value  of  it,  becaufe  it  was  not  annually  cer- 
tain. So,  in  the  principal  cafe,  where  the  con- 
firmation was  of  the  church,  it  was  not  necef- 
lary for  the  party  to  infert  the  value,  becaufe  it 
was  not  annually  certain.  From  whence  Lord 
Coke  deduces  this  principky  that,  when  the  law 
requires  the  value  of  a  thing  to  be  mentioned, 
it  muft  be  intended  of  a  thing  which  is  of  a  cer- 
tain yearly  valuey  and  therefore  concludes,  that, 
as  the  ftatutes  of  wills  authorife  the  devife  of 
hereditaments  held  in  capte  valuable  and  de- 
vifable,  none  but  fuch  can,  by  virtue  of  thofe 
ftatutes,  be  devifed :  confequently,  that  the  fran- 
chifc  of  bona  et  catalla  felonum,  &cc.  not  being 
valuable,  are  con/cquendy  not  devifable. 


Sed  vide  inf. 
227. 


An  hereditament  in  a  tombftone  fct  up  to  the 
memory  of  a  man's  anceftors,  or  in  trophies  in  a 
church,  from  their  nature,  feem  not  to  be  the  fub- 
jcft  of  a  devife. 


Copyhold  eftates  were  not  devilablc  at  com- 
mon law,  nor  arc  they  become  fo  by  the  ftatutes 
of  wills ;  for,  to  pafs  copyholds  by  devife,  there 
muft  be  a  furrender  to  the  ufc  of  the  laft  will 
and  teftament,  which,  alone,  gives  cfFcft  to  the 
limitations   therein.      And  when  the  ufes   arc 
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.  named  in  the  will,  they  take  cSc&  by  the  fur-* 
render  and  not  by  the  wiU. 

« 

Vid.  f  vei,  113.       The  grantor  of  an  cftate  fubjeft  to  a  condition 
^**  of  re-entry,  cannot  dcvifc  the  fame,  becaufe  the 

grantor  that  has  the  benefit  of  the  condition 
vefted  in  him,  though  he  has  an  eftate  in  the  con«> 
dition,  yet  bos  not  the  land  until  the  condition 
broken.  And  the  devifee  over  cannot  take  ad* 
▼anti^  of  the  breach  merely  as  fuch ;  for  the 
benefit  thereof  is  not  devifable,  but  muft  go  in 
privity  to  the  heir  at  law  of  the  grantor>  who 
mufl:  enter  for  it. 


Of 
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OP     THE 


ConSTUftion  of  tDe  Oeioifing  Cletuft 

IN      THE. 

STATUTE    of  FRAUDS, 

TH  E  claufe  in  this  ftatnte,  that  relates  to 
the  fubjeft  now  under  difcuflion,  has  for 
« 

Its  objeft  the  adding  fuch  fokmnities  to  the  pub^^ 
lication  of  wills  as  the  le^flature  conceired  beft 
calculated  to  guard  men  in  extremis  againft 
frauds  and  to  prote^  the  legal  heir  from  being 
difinherited  by  inftruments  executed  by  thofe, 
whofe  bodily  ftiength  might  be  fufikient  to  enable 
them  to  fet  their  marks  to  dilpofitions  of  thdr 
property,  the  objeft  of  which  their  mental  fiicul- 
ties  were  too  weak  to  comprehend. 

And  with  this  view  it  is  enafted,  that  *'  all 
**  deviies  and  bequefts  of  any  lands  or  tenenients> 
^  devifable  either  by  force  of  the  ftatute  of  wills^ 
"  or  by  that  ftatute  (ftatute  of  frauds)  or  by 
**  force  of  the  cuftom  of  Kent,  or  the  cuftom  of 
'^  any  borough,  or  any  other  particular  cuftom, 
^'  fiiall  be  in  writingi  and  figned  by  the  party  fo 

**  deviling 


cr 

cc 

i€ 


[     4«     1 

^  devifing  the  fame,  or  by  fomc  other  perfon  in 
his  prcfencc,  and  by  his  exprcfs  diredbion,  and 
fhall  be  attefted  and  fubfcribed  in  the  pretence 
of  the  faid  devifor,  by  three  or  more  credible 
witnefles,  or  elfe  they  fliall  be  utterly  void  and 

«  of  none  efFeft." 

The  firft  material  words  in  the  claufe  are  thofc 
which  refer  to  the  inftrument,  that  it  is  the  par- 
ticular objedt  of  the  legiOature  to  regulate,  viz, 
"  all  devifes  and  bequefts,"  uix)n  which  it  is 
obfervable^  that  the  legiflature  has  not  in  this 
ftatute,  as  was  likewife  the  cafe  of  the  ftatutes  of 
Henry  VIII-  prefcribed  any  particular  form  of 
words  in  which  an  inftrument,  purporting  a  de- 
vife,  Ihould  be  conceived.  From  hence  it  follows 
that  any  paper  writing,  which  would  have  con- 
ftituted  a  valid  devife  before  the  ftatute  of  frauds^ 
will  be  equally  valid,  as  fuch,  fince  the  making 
of  that  ftatute,  if  the  forms  and  folenmities  re- 
quired thereby  attend  its  publication. 

•     ■ 

Brudcncu  vcrf.        And  the  opinion  of  Lord  Hardwicke^  in  the 
frrc/t"Aik.    cafe  of  Brudenell  and  Bought otiy   fupports  this 

conftruftion  of  the  ftatute.  For  his  lordfhip, 
in  giving  judgment  on  that  cafe,  put  the  follow- 
ing one ;  Suppofe  a  man  made  two  wills,  as  was 
often  done,  the  firft  executed  purfuant  to  the 
ftatute  of  frauds,  charging  the  real  eftate  with  his 

legacies  \ 
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legacies;  the  fecond  giving  general  pecuniary 
legacies^  but  not  executed  purfuant  to  that 
ilacute>  his  Lordihip  made  no  doubt  but  that 
the  legacies  in  the  fecond  will  would  be  charged 
upon  the  land;  and  conformably  to  this  opi- 
nion he  decided  the  principal  cafe.  The  con- 
clufion  that  I  draw  from  this  cafe  is^  that,  as, 
previous  to  the  ftatute  of  frauds,  any  perfon 
might,  by  refering  to  another  paper,  make  the 
paper  fo  refered  to  part  of  his  will,  fo  may  he^ 
by  a  will  fubfequent  to  the  ftatute,  executed 
as  the  ftatute  requires,  refer  to  any  other  paper, 
and  that  paper,  though  not  itfelf  executed  ac- 
cording to  that  ftatute,  will  thereby  become 
part  of  his  will ;  confequently,  that  any  paper 
which  before  the  ftatute  would,  either  by  re-- 
fercnce  or  otherwiic,  have  conftituted  a  valid 
devife,  will,  fince  the  ftatute,  the  inftrument  re* 
fering  to  it  being  duly  executed,  have  the  fame 
operation. 


Thus,  in  the  cafe  of  Hyde  and  Hyde,  the  fpi- 
ritual  court  having  fentenced  the  fecond  a  good 
will  of  the  perfonal  eftate.  Lord  Cowper  held  it 
a  good  will  for  the  whole  perfonal  eftate  j  and 
that  fuch  legatees  of  perfonal  ties  in  the  firft  will, 
as  were  left  out  in  the  fecond  will,  muft  lofc  their 
legacies  j  but,  for  thofe  that  had  legacies  by  the 
firft  will  chargeable  upon  the  real  eftate,  if  the 
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fame  legacies  were  dcvifed  to  them  by  the  fecond 
will)  they  ihould  ftill  continue  chargeable  upon 
the  real  eftate,  although  that  will  was  not  exe- 
cuted to  charge  lands,  provided  fuch  legacies 
were  not  increafed  or  diminilhed  by  the  fecond 
will.  Which,  in  efieft,  was  affefting  the  lands, 
by  reference  in  a  will  executed  to  pafs  lands^ 
witfi  charges  contained  in  an  inftrument  not 
made  with  the  ceremonies  requifite  for  that 
purpofe. 

Vincent  vcrf.  So  whcrc  S.  H.  feifcd  in  fee  of  divers  freehold 

3d!Fcb!1['787,    ^^  copyhold  eftates,  furrendered  his  copyholds 
in  Chan.  j^^^^  ^j^^  hands  of  the  lord,  to  the  ufe  of  J.  V» 

R.  V.  G.  S.  J.  W.  and  G.  R.  dieir  heirs  and 
afligns  for  ever,  in  triift,  and  to  and  for  fuch  ufcs, 
intents,  &c.  and  under  fuch  conditions,  &c.  as 
were  or  Ihould  be  mentioned  and  declared  con- 
cerning the  lame  in  and  by  the  laft  will  and  tef- 
tament  of  the  laid  S.  H.  and,  afterwards,  the  faid 
S.  H.  by  his  will  devifed  as  well  all  his  copy- 
hold lands  and  eftate  in  S.  (which  it  was  therein- 
mentioned  he  had  furrendered  to  his  truftees, 
their  heirs  and  efligns,  to  and  for  fuch  ufes  as  he 
by  his  laft  will  fhould  declare)  as  alfo  all  his 
freehold  meffuages,  lands,  &c.  unto  the  laid 
truftees,  and  the  furvivors  and  furyivor  of  them, 
their  and  his  heirs  and  afligns  in  truft,  after 
raifuig  certain  fums  in  manner  therein  mentioned, 

by 
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by  good  and  tSeStudl  conveyances  and  aflbrances 
to  convey  his  real  dtates  remaining  undifpofcd 
of  to  his  grand- daughter^  B.  N.  H.  and  her 
afligns  for  life  fans  'wafte^  remainder  to  truftces 
to  preferve  contingent  remainders,  remainder  to 
her  firft  and  other  foAS  in  tail  male,  remainder 
CO  her  daughters  in  tail,  and  in  default  of  iflue 
of  the  faid  B.  N.  H.  as  aforcfaid,  to  convey  the 
iame  to.  fuch  perfon  or  pcrfons,  and  for  fuch 
eftate,  &c.  as  he,  by  deed  to  be  executed  in  the 
prefcnce  of  two  or  more  witnefles,  Ihould  ap- 
point. The  will  was  attefted  according  to  the 
ftatute :  then  by  a  deed  poll  S.  H.  appoint- 
ed that,  on  the  death  of  the  faid  B.  N.  H. 
Jans  iflue,  the  truftces  fhouJd  convey  fuch  re- 
maining unfold  real  eftates  to  the  firft  and 
other  (on%  of  the  body  of  the  faid  S.  H.  by  any 
woman  he  might  thereafter  take  to  wife  (except 
A.  W.  &c.)  in  tail  nmlc,  remainder  to  his 
daughters  by  any  fuch  woman  in  tail,  remainder 
to  the  right  heirs  of  the  furvivor  of  his  truftees, 
his  heirs  and  afligns  for  ever.  This  deed  was 
attefted  by  two  witnefles  only.  And  one  qurf^ 
tion  was.  Whether  the  will  and  the  dead,,  take^ 
together,  operated  as  a  valid  teftamentary  difpo« 
fition  of  the  freehold  eftates  withih  the  devifing 
claufe  of  the  ftatute  of  frauds  and  perjuries,  th« 
deed  poll  being  executed  by  two  witnefles  only  ? 
And  it  was  held  that  they  did^  the  will  having, 
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by  refering  to  the  deed,  confolidated  both  in- 
ftrumcnts,  and  operating  in  cffedt  as  if  the  limi- 
tations in  the  deed  had  been  aftually  fet  out  in 
the  will. 

The  next  material  words  in  this  claufe  are 
thofe,  which  are  defcriptiveof  the  fubjeft  matter 
upon  which  the  enafting  part  thereof  is  to  ope- 
rate, viz.  "  of  any  lands  and  tenements." 

1  p.  Will.  75;  And  hereupon  it  has  been  determined,  in  the 

cafe  of  a  devife.of  lands  at  Barbadoes,  that  this 
ftatute  does  not  extend  to  fuch  of  our  colonies 
and  plantations  as  we  were  in  poffeflion  of  pre- 
vious to  the  time  of  its  palTing  j  the  principle 
of  which  decifion  is,  that  if  there  be  a  new  and 
uninhabited  country  found  out  by  Englifh  fub- 
jefts,  as  the  law  is  the  birth-right  of  every 
fubjeft,  they,  wherever  they  go,  carry  this  law 
with  them,  and  therefore  fuch  new  found  coun- 
try is  to  be  governed  by  the  laws  of  England  j 
but,  after  fuch  country  is  inhabited  by  the  Eng- 
lifli,  a£b  of  parliament,  made  in  England  with- 
out nanriing  the  foreign  plantations,  will  not  bind 
them. 

But  devifes  of  lands  in  England,  though  made 
abroad,  muft  be  executed  purfuant  to  this  ftatute. 

Thus, 
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Thus,  where  C*  made  his  will  abroad  on  his 
return  from  PerGa,  thereby  devifing  lands  in 
England,  but  the  fame  was  executed  in  the 
prefence  of  two  witnefles  onlyj  it  was  argued,, 
and  fo  held  by  the  court,  that  the  will  muft  be 
void  as  to  the  land,  there  being  but  two  witneffes 
thereto  i  for  that  the  will  being  made  beyond 
fca  made  no  difference,  it  being  of  lands  in  Eng- 
land; fince,  if  they  palTed  by  will,  they  muft 
pafs  by  /ucb  a  will,  and  fo  circumftanqed  and 
attefted,  as  the  laws  of  England  required. 


Coppin  vcrf, 
Coppin, 
2P.WiU.291. 


It  is  obfervable  upon  this  part  of  the  claufe  3Crokc,44. 
under  confideration,  that  it  docs  not  extend  to 
copyhold  lands ;  for  where  an  aft  of  parliament 
altereth  the  fcrvice,  cuftom,  tenure,  intereft  of 
the  land,  or  other  thing  in  prejudice  of  the 
lord  or  tenant,  there  the  general  words  of  fuch 
an  aft  fhall  not  extend  to  copyholds. 


Thus,  where  the  devifor  had  written  with  his 
own  hand  a  paper  writing,  having  his  own  name 
in  the  beginning  of  it,  purporting  to  be  a  difpo- 
fition  of  an  advowlbn,  &c.  and  containing  a 
refiduary  claufe  to  this  efFcftj  "  and  all  other  his 
^  lands,  &c.  freehold  and  copyhold  he  devifed  to 
**  his  nephew,  his  heirs,  and  affigns  for  ever," 
^nd  concluded  thus,  "  In  witnefs  whereof  I 
f^  the  faid  J.  H.  have  to  this  my  laft  will  and 

E  3  "  tcftamcnt 


Roe  ex.  Dem. 
Gilman  verf. 
Heyhoe> 
sB'ackft.Rep. 
1 1 14,  et  vid. 
Burkitc  verf. 
fiurkitt, 
2  Vem.  498. 
Wagftaffvcrf. 
Wagftaff, 
2P.WiU.259 
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*'  teftament  fct  my  hand  and  feal,  &c/*  and  there 
was  no  feal  or  witnefies;  it  was  infilled  that 
this  paper  was  no  will,  not  being  dated,  exe- 
cuted, or  attefted.  But  by  De  Grey,  Chief  Juft. 
€t  curianiy  herq  is  a  furrcnder  to  the  ufe  of  a  laft 
will,  by  which  furrendcr  the  legal  eftate  pafles. 
The  ufe  is  to  be  direfted  by  the  will.  This  in- 
ftrument  falls  under  that  defcription.  It  is  a  laft 
will  good  to  convey  chattels,  twice  figned  by 
the  teftator,  at  the  top  and  in  the  conclufion, 
and,  as  fuch,  proved  in  the  fpiritual  court.  It  is 
therefore  a  fufEcient  will  to  diredt  the  ufes  of  a 
copyhold,  which  need  not  be  attefted  according 
to  the  ftatutc  of  frauds, 

*/"^T'^\*^''        ^^  a  "fe  which   came   before    the   Matter 

£t  via.  Ap- 

picyard  vcif.     of  thc  RoUs  in  Hil.  vacation  lyay,  his  Honor 

Wood,  Sel.Ca.  _  . 

incjjan.  42.  held,  that  if  a  copyholder  was  feifed  only  of 
a  truft  or  equity  of  redemption  of  a  copyhold, 
and  devifed  the  fame,  there  muft  be  three  wit- 
ncfles  to  the  will;  for,  in  fuch  cafe,  there  could 
be  no  precedent  furrender  to  the  ufe  of  the  will 
to  pafs  this  truft,  and  the  truft  and  equity  of  re- 
demption of  all  lands  of  inheritance  were  with- 
in the  ftatute  of  frauds  and  perjuries,  otherwife 
great  inconvenience  would  arife  therefrom;  and 
he  faid  it  was  no  prejudice  to  the  lord  of  the 
manor  to  comprife  the  truft  of  a  copyhold  within 
th^  ftatute,  becaufe  the  perfon  who  h^d  the 

legal 
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legal  cftatc  of  the  copyhold  was  tenant  to  the 
lord,  and  liable  to  anfwer  all  the  fervices. 

But  where  cejiui  que  truft  of  copyhold  lands 
devifed  them,  without  any  furrender  to  the  ufe 
of  his  will,  and  the  qucftion  was.  Whether  the 
court  would  make  that  good  ?  Lord  Hardwicke 
was  of  a  different  opinion,  and  held,  that  the  truft 
of  a  copyhold  would  pais  by  a  will  not  attefted 
according  to  the  ftatute  of  frauds,  as  a  copyhold 
furrendcred  to  the  ufe  of  a  will  would  do  5  for 
that  equity  ought  to  follow  the  law,  and  make  it 
at  leaft  as  eajy  to  convey  a  truft  as  a  legal  intereft. 


TnflFhcIl  vcrf. 
Pagc,2P.WilL 
26 1  J,  in  notes, 
ct  vid.  Atty. 
Gen.T.  Bames, 
2  Vcm.  597* 


And  the  fame  point  was  again  agitated  before   Atty.  Gen.  vcrC 

•   1  •  /•         /-I  Andrews. 

Lord  Hardwicke,  in  the  cafe  of,  the  Attorney     ivci.  225. 
General  and  Andrews^  and  received  a  like  deter- 
mination. 

This  claufe  in  the  ftatute  of  frauds   does    ciib.  Rep,  e^j. 
not  affeft  any  difpofition  made  of  chattels,  '^^'  '^^ 

« 

But  a   term,   attendant  on  the   inheritance, 

has  been   confidered   within  the  fpirit  of  this 

« 

claufe. 


Thus,  where  E.  W.  pofTelTed  of  the  remain- 
der of  a  term  of  500  years  for  fecuring  a  fum  of 
money  lent  on  mortgage  by  thefaid  E.  W,  to  B. 
advanced   a  further  fum  upon  B/s  granting  a 

E  4  further 


Whitchurch  r. 
Whitchurch, 
a  P.Will.  236, 

1  Strange,  62 1. 
Gilb.  Rep.  £q. 
z68,  ViUeirs 
verf.  Villtenfe 

2  Atk.  72. 


Goo<jright  on  fuithcr  term  of  looo  years  in  the  premifles  to 
Hooic,  vcrf.  J.  W.  in  truft  for  E.  W.  Afterwards  B.  con- 
%  wif.  329.      veyed  the  inheritance  of  the  fame  premifles  to  S. 

for  a  valuable  confideration,  who  conveyed  the 
fame  to  E.  W.  Then  E.  W.  made  his  will  In 
his  own  hand-writing.  But  the  will  had  neither 
a  date,  nor  the  name  of  the  devifor  fubfcribed 
thereto,  nor  was  it  executed  in  the  prefence  of 
witnefles.  It  being  clear  that  the  inheritance 
coul4  not  pafs  by  fuch  an  inftrument,  the  only 
queftion  was^  Whether  it  was  good  at  law  to 
pafs  this  term  of  500  years,  which  was  a  fub- 
fifling  term,  and  not  merged  in  the  inheritance, 
by  reafon  of  the  intermediate  ternri  which  ope- 
rated as  a  grant  of  the  reverfion  for  1000  years 
and  not  as  a  grant  of  a  future  intereft.  And  it 
was  decreed  by  the  Majier  of  the  Rolls,  which 
decree  was  afterwards,  on  appeal  to  the  Lords 
Commiflioners  Gilbert  and  Raymond,  afErrned, 
that  the  term  would  not  pafs  thereby;  for  that 
this  was  a  term  which  would  have  attended  the 
inheritance,  and,  in  equity,  have  gone  to  the 
heir  and  not  to  the  executor,  and  in  that  refped 
was  to  be  confidered  as  part  of  the  inheritance; 
and  a  will  not  made  purfuant  to  the  ftatute  of 
frauds  would  not  pafs  any  ^ftate  of  which  the 
heir,  as  fuch,  would  otherwife  have  had  the 


So, 
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So,  likcwife,  a  truft  of  an  inheritance  cannot  ^^^^^^^ 
be  dcvifed  but  by  a  will  made  according  to  this  f  5;i^'^,^,.. 
ftatutc  5  becaufe,  if  the  law  were  otherwife,  it 
would  introduce  the  fame  inconveniences,  as  to 
frauds  and  peijuries,  as  were  occafioned  before 
the  ftatute,  by  i  devifc  of  a  legal  eftate  in  fcct- 
fimple* 

And,  wHcre  W.  feifed  of  lands  in  fee,  con-  ^?f^^  J- 
veyed  them  by  leafe  and  rcleafe  to  truftees  and  *  ^^^  wii. 
their  heirs  to  the  ufe  of  them  and  their  heirs,  in 
truft,  that,  after  fuch  money  raifed  as  therein 
was  mentioned,  the  truftees  ftiould  convey  the 
fame  to  J-  S.  his  heirs  or  affigns,  or  to  fuch 
pcrfon  or  perfons  as  he  ftiould  direft.  The 
monies  were  railed.  Afterward  J.  S.  by  willjj 
attefted  only  hy  two  witneflcs,  devifcd  the  lands 
to  J.  N.  This  inftrumcnt  being  clearly  in- 
lufficient  to  convey  the  lands  by  will,  an  attempt 
was  made  to  argue,  that  the  truft  being  to 
convey  them  to  fuch  perfon  as  J.  S.  his 
heirs  or  afiigns  ftiould  direft,  this  will,  though 
not  good  by  way  of  devife,  ftiould  however 
be  effefhial  as  an  appointment.  But  the  court 
interrupted  the  counfel,  and  adjudged  the 
will  void,  and  that  the  truftees  ftiould  convey 
to  the  heir  at  law  of  the  teftator, 


M 
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Longford  verf.        All  appointment  of  land^  under  a  power,  if 
7^''  '  *     made  by  will,  muft  be  executed  according  to 

the  ftatme  of  frauds,  or  it  will  not  be  valid ; 
t>ecaufc,  where  a  power  is  given  to  appoint  the 
ufcs  of  land  by  deed  or  will  generally,  the  will 
muft  be  intended  fuch  an  one  as  is  proper  for 
the  difpofition  of  land,  confcquently  muft  be  fub- 
fcribed  by  three  witnefles  in  the  prefence  of  the  tef- 
tator  i  for  fuch  cafe  is  within  all  the  inconvcni- 
teces  that  theftatute  of  frauds  intended  to  prevent. 

And  if  a  wiU,  devifing  lands  to  an  univer- 
fity,  college,  &c.  be  void,  qua  fuch,  by  rea- 
fon  of  its  not  being  executed  according  to  this 
ftatute,  it  will  not  enure  as  an  appointment  un- 
der the  ftatute  of  43  Eliz.  c.  4. 5  for  a  writing 
that  imports  a  will,  if  void  as  a  will,  cannot  ope- 
rate as  an  appointment,  the  ftatute  being  to  be 
taken  ftridtly  to  prevent  frauds  at  the  time  when, 
and  in  the  purfuit  of  an  objeft  in  which,  people 
are  eafieft  impofed  on. 

Attorney  Gc  Thus,  whcTC  A.  a  member  of  Sidney  Suf- 
"/w  ^7"'  fex  College,  Cambridge,  by  will  in  writing,  de- 
ft  wJS^  vifed  his  lands  to  the  college  upon  truft  for 
^^^'^  certain  charities  therein  mentioned,  and  by  a 

codicil  gave  other  charities  5  and  there  were  no 
witnefles  to  the  will,  but  there  were  three  wit- 
nefles to  the  codicil,  who  fubfcril^ed  in  the  tef- 
2  tator'« 
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tator^s  prdence ;  it  being  agreed  diat,  as  to  the 
fitefaold^  the  will,  as  a  will^  was  void,  the  next 
queftion  was,  Whether,  admitting  it  void  as  a 
will,  it  might  not  operate  as  an  appointment  ? 
and  it  was  held  that  it  could  not. 

And  where  a  fuiti  of  money  was  given  origi-   BnidendiTefC 
nally  and  primarily  out  of  land,  it  was  clearly     i  Atk.  2«8, 
held  that  a  will,  creating  fuch  charge,  muft  be     49?"  "^  '^ 
executed  with  all  the  iblemnities  neceflary  to  a 
devife  of  the  land  itfelf  5  becaufe  it  was  confi« 
dcred,  in  a  court  of  equity,  as  a  devife  of  part 
0f  the  land,  fince  it  could  only  be  raifcd  by  fale 
or  di(pQfition  thereof. 

So  rents  arifing  out  of  hndy  partake  of  the 
nature  of  the  land,  and  follow  that,  and  confer 
quendy  are  all  within  the  purview  of  this  ftatute. 

And  a  man  cannot  give  a  power  to  his  execu*   «  vez.  179. 
tors  to  fell  his  lands,  by  a  will  not  executed  ac- 
(Cording  to  the  ftatute. 

This  ckufe  then  goes  on  to  flate,  what  kind 
of  deviles  of  lands  and  tenements  fhall  be  with« 
in  its  purview  5  namely,  *^  thofe  devifable  cither 
•  *  by  force  of  the  ftatutcs  of  wills,  or  by  that  , 
•*  ftatute  (viz.  the  ftatute  of  frauds)  or  by  force 
V  of  the  cuftom  of  Kent,  or  the  cuftom  of  any 

*«  borough. 
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^  borough^  or  any  other  particular  cuftom ;"  and 
requires  four  folemnities  to  the  making  of  wills 
refpefting  lands  fb  circumftanced.    Namely, 

Firft.  That  they  Ihould  be  in  writing. 

Though  this  be  the  firft  folemnity  required  by 
this  ftatute  in  the  making  a  will,  it  was,  in  faft, 
an  unneceffary  provifion  as  to  all  lands,  except 
thofe  which  were  devifable  by  cuftom  or  other- 
wife  previous  to  the  ftatutes  of  wills  j  devifes  of 
lands  made  devifable  by  the  ftatutes  of  wills  being 
thereby  required  to  be  in  writing.  It  applies 
skcpwith't  therefore  particularly  to  lands  of  the  former  de- 
r4,  iV  ■  fcription,  which,  being  left  by  the'  ftatutes  in 

the  fame  fituation  in  which  they  were  at  com- 
mon law,  continued,  where  fo  authorized  by 
cuftom,  devifable  by  parol  :  And  to  prevent 
the  frequent  perjuries  which  were  committed 
by  putting  words  into  teftators  mouths  that  had 
never  been  fpoken  by  them,  it  enadls  generally, 
that  all  devifes  ftiall  be  in  writing. 

The   fecond    folemnity,   appointed    by  this 

claufe,  is,  "  that  the  will  Ihall  be  figned  by  the 

•^^  party  fo  devifmg  the  fame,  or  by  fome  other 

"  perfon  in  his  prefence,  or  by  his  direction/* 

The  latter  part  of  the  claufe  was  inferted  in  favour 

of  pcrfons  who  by  accidents  hajl  loft  their  haijds, 

or 


26z. 
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or  who  by  blindnefs,  palfy,  or  other  difeafes 
incident  to  the  human  frame,  were  incapable 
of  performing  this  ceremony  themfelves. 

The  ceremony  of  figning,  ufed  by  the  civil  GUb.  Rep.  Eq. 
law,  feems  to  have  been  chofen  rather  than  that 
of  fealing  and  delivering,  which  was  the  feudal 
folemnity  attending  the  execution  of  deeds,  be- 
caufe  the  feal,  which  had  been  formerly  a  great 
mark  of  diftinftion  in  families,  was  not  fo  at 
the  time  of  this  ftatute's  being  paffed  j  and  the 
form  of  fealing  and  delivery  had  not  fo  ftrong  a 
tendency  as  figning,  to  effeft  the  great  purpofe 
of  this  claufe,  the  difcovery  and  prevention  of 
frauds. 

Few  years  elapfed  after  the  making  of  this 
ftatute,,  before  doubts  were  entertained  in  Weft- 
minfter  Hall,  as  to  what  the  legiflature  meant 
by  the  word  "  figning  ;"  naniely,  whether  it 
Ihould  be  conftrued  in  its  ftrift  -  fenfe,  and,  by 
analogy  to  other  inftrumentsj  or,  whether  it 
ftiould  be  liberally  expounded,  and  left  open  as 
a  queftion  of  conftruftion  upon  intention,  to  be 
infercd  from  the  fads  and  circumftances  attend- 
mg  each  particular  cafe  ? 


The  firft  cafe  in  which  this  became  a  queftion    Lemayne  v. 


Stanley. 

was  that  of  Lmayne  and  Stanlef,  in  the  33^    3j;i'^.'j,|    " 

year 
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iEq.C8uAbn  year  of  the  reigQ  of  Charles  II.    It  arole  upon 
^'  '*  a  trial  in  ejcftment  i  and  the  cafe^  as  found  upon 

a  fpecial  vcrdid,  was  this :  Stanley^  Ijbiied  in  fee, 
by  will  in  his  own  hand-writing  beginning  thus, 
^  In  the  name  of  God,  amen — I  J9hn  Stanley 
*^  make  this  my  lail  will  and  teftament,"  devifed 
the  lands  in  queftion;  he  had  not  fubfcribed 
his  name  thereto,  but  only  put  his  feal ;  this 
inftrumeht  was  fubfcribed  by  three  witnefies 
in  his  prefence:  and  the  queftion  was,  Whe* 
ther  this  was  a  good  will,  quo-ad  the  lands  ? 
and  the  reporter  ftates,  that,  after  many  argu- 
ments, it  was  adjudged  by  the  court  (namely» 
Nortky  fTyndbam,  Cbarletony  and  Levinz)  that 
it  was  a  good  will ;  for,  being  written  by  the 
teftator  himfclf,  and  his  name  being  written 
therein,  that  was  a  fufficient  figning  within  the 
ftatute,  which  did  not  direft  whether  the  will 
ihould  be  figned  at  the  top  or  bottom,  or  in 
the  margin;  and  therefore,  it  was  faid,  fign- 
ing in  any  part  thereof  was  fufficient. 

Ibid.  And  it  was  further  held  by  North,  Wynd^ 

ham^  and  Cbarleton^  that  putting  l^s  feal  to  ic 
had  been  a  fufficient  figning  v/ichin  the  ftatute ; 
for  that  fignum  fignificd  only  a  mark,  and  feal- 
ing  was  a  fufficient  mark  that  fuch  inftrument 
was  his  will;  but  of  this  Levinz  doubted," and 
cited  a  cafe  from  i  RqU'$  Abridgejmwt,  245. 25. 

of 
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of  a  fubmiflion  to  an  awards  ila  quod  it  was 
made,  figned,  and  delivered  $  an  award  wat 
made  and  delivered,  but  not  figned,  and  ic 
was  held  a  bad  award :  But  the  court  agreeing 
upon  the  former  grounds,  judgment  was  given 
accordingly. 

This  conflruftion  upon  the  word  *'  figncd,'* 
in  the  claufe,  was  apparently  contrary  to  die 
natural  import  and  common  received  inteqpre- 
tadon  thereof,  and  opened  a  door  to  endlefs  litir-. 
gacion  upon  the  other  words  in  the  claufe ;  for 
it  will  be  found  that  this  word,  taken  in  its 
ordinary  fenfe,  is  a  complete  key  to  all  the  other 
words  in  the  claufe ;  refpeding  which,  in  con- 
fequence  of  this  determination  upon  the  word 
''Signing,*'  {o  many  queftions have  already ari£n, 
and  fo  many  ft  ill  remain  to.  be  determined. 

The  word  "  signino"  conveys  to  a  common 
ear,  not  ycrfed  in  the  fubdety  of  technical  rea- 
Ibning,  a  mere  (imple  idea  ;  viz.  the  writing  the 
name  of  the  agent  at  the  bottom  of  the  aft, 
thereby  formally  authenticating  it  as  his ;  it  re-^ 
quires  the  ingenuity,  therefore,  of  a  fchoolman, 
fo  far  to  wreft  this  word  out  of  its  natural  fenfe, 
as  to  conftrue  it  to  mean  the  recital  of  a  name 
in  any  part  of  an  inftrument,  where  common 
form  or  accident  may  happen  to  introduce  it. 

Nothing 
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Nothing  but  the  flrong  bent  of  ifae  times  in 
favour  of  this  mode  of  alienation^  which  equally 
pervaded  the  courts  of  law  and  the  people^  and 
which  had  induced  that  loofe  conftru£tion  of 
the  word  **  writing'*  in  the  ftatutes  of  wills,  that 
rendered  the  ftatute  of  frauds  neceflary,  could 
have  given  colour  to  the  argument  in  favour  of 
fuch  a  conftruftion  5  but  the  difpofition  to  en- 
courage alienation  by  wills  prevailed  fo  much 
at  this  period,  that  the  ingenuity  of  the  advocate 
in  explaining  away,  by  conftru(Stion,  the  excellent 
provilions  made  by  this  claufe  to  prevent  fraud, 
could  only  be  equalled  by  the  avidity  with 
which  courts  received  and  fupported  fuch  ex- 
pofition. 

But,  if  the  devifor  intend  to  fign  the  inftru- 
ment  in  form,  and  begin  fo  to  fubfcribe  his 
name,  but,  being  overtaken  by  weaknefs  or 
incapacity  before  he  has  completed  that  inten- 
tion, become  incapable  of  executing^  his  pur- 
pofe,  this  will  not  be  a  figning  within  the  aft. 
For  although,  where  the  intention  of  the  teftator 
is  clear,  and  the  tranfaftion  fair,  courts  of  law 
will  endeavour  fo  to  conftrue  the  circumftances 
as  to  give  efFcft  to  the  intention,  and  not  fufFer 
a  good  will  to  be  avoided  by  a  flip  in  form  j 
yet  they  cannot  fo  far  explain  away  the  ftatute, 
as  to  give  efFed  to  a  conftrudtive  figning  upon  a 

prefumcd 
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prefiimed  intention,  where  there  is  pofitive  evi- 
dtnce  to  contradift  that  prefumption. 

Thus,   where  a  will  was  prepared  in  five  ^}^^JJq^^^ 
iheets,  and  a  feal  affixed  to  the  Jaft,  and  alfo     Do^fi^  hi» 
the  form  of  atteftation  written   upon  it,    and 
the  will  was  read  over  to  the  teftator,  who  fet  his 
mark  to  the  two  firfl:  Iheets,  and  attempted  to 
fet  it  to  the  third,  but,  being  unable  from  the 
weaknefs  of  his  hand,  he  faid  "  he  could  not 
*'  do  it ',  but  that  it  was  his  will  ;*'  and,  on  the 
following  day,  being  alked  if  he  would  fign  his 
will,  he  faid,  "  he  would/'  and  attempted  again 
tp  fign  the  two  remaining  Iheets,  but  was  not 
able  fo  to  do.    The   Court  of  King's  Bench 
fcemcd  to  be  of  opinion,  that  this  was  not  a 
figning;  for  the  teftator,  when  he  figned  the 
two  firft  flicets,  had  an  intention  of  figning  the 
others,  he  therefore  did  not  mean  the  fignature  o 
the  two  firft  flieets  as  the  fignature  of  the  whole 
will  i  confequently,  there  never  was  a  fignature  of 
the  whole,  but  only  a  beginning  to  fign.    But  the 
cafe  was  determined  upon  another  queftion. 

The  diftinftion  between  the  laft  cafe  and  that 
of  Lemayne  and  Stanley,  furnifhcs  two  principles 
of  conftruftion  on  this  branch  of  the  claufe ; 
namely,  firft,  that  if  the  intention  to  devife  he 
certain,  and  the  requifitions  of  the  ftatute  be 

F'  verbally 
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verbally  complied  with,,  the  law  will  imply  an 
intention  in  the  teftator  to  conform  ttf  the  ftatute^ 
and,  by  coupling  the  faft  and  the  intention,  give 
,  cfFe&  to  die  inftrument.  Thtrs>  in  the  cafe  of 
Ltmayne  and  Stanley ^  the  intent  to  devifc  was  cer- 
tain, and  the  name  of  the  teftator  was  de  faSla  on 
the  inllrximent  i  the  court  therefore,  the  ftatute 
not  having  poiated  ,out  where  the  figning  was 
to  be,  xxy  give  effcd  to  the  devife,  implied  ai^ 
intent  to  fign  at  the  outfet  of  the  will.  Second- 
ly, that,  although  the  ftatute  be  verbally  com- 
plied with,  yet,  if  the  exprejs  intention  of  the 
teftator  be  to  carry  the  requifitions  of  the  ftatute 
into  execution  formally ^  but  an  accident  inter- 
venes to  prevent  him,  the  court  cannot,  by 
Gonftrudtion,  llipply  the  defedlive  execution. 
Thus,  in  Night  and.  Price^  though  the  inten- 
tion that  that  inftrument  (hould  be  the  teftator's. 
will  was  clear,  the  court  could  not  raifc  an  in- 
tent in  the  teftator  by  implication^  that  figning 
the  firft  flieet  fliould  be  a  figning  the  hft ;  be- 
caufc  the  intent  of  the  teftator  to  fign  all  the 
fliects  was  exprefs,  and  fo  not  open  to  prcfbmp- 
tion. 

tcmayner.  The  court  having,  in  the  cafe  of  Lemaynt 

staniey,fapni    ^^^  Stanley,  reftcd  their  dccifion,  in  favour  of 

tjie  will,  upon  the  ground  of  the.  teftator's  hav- 
ing figned  his.  name  thereto,  the  oblervation,. 

throwa 
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thrown  out  in  that  cafe^  as  td  feaUilg  being 

figning^  muft  be  confidcred  as  a  diffum  of  the 

court  merely>  and  not  as  a  fonnal  decifion  on 

that  point.     And  no  queftion  ieems  to  have 

been  made  thereupon  from  that  period  until  the 

13th  George  I.   when^    from  a  Ibort  note  in 

StrangCy  it  appears  to  have  been  agitated  be^^ 

fore  liOrd  Raymond^  on  an  iflue  out  of  Chan* 

eery  devijavii  vtl  noH;  and  it  is  ftated  bf  the   Wamefordy, 

reporter  to  have  been  there  determined  by  his     7^^6^ 

Lordihip,  that  ftaling  a  will  is  a  Jigning  within 

the  ftatutes  of  frauds  and  perjuries. 

But  this  doftrine  appears  to  have  been  very   smith  v*  tno^ 
much  doubted  in    a  fubfequent  cafe,    in  the     rtvi.Oryier. 
25th  of  George  11.  in  which  Lord  Chief  Baron     "^^^  ^ 
Parker,  Baron  Clive,  and  Baron  Smith  (ab(ente 
Legg)  are  reported  to  have  faid,  that  what  is 
faid  by    North,    Wyndhamy    and   Charltm,    in 
3  Leo.  I.  viz.  "  That  putting  a  feal  to  a  wiH 
**  is  a  fuffkicnt  (igning  within  the  ftatutc  of 
"  frauds**  is  a  very  ftrange  do&rine ;  for  that, 
if  it  were  fo,   it  would  be  very  eafy  for  one 
perfon  to  forge  any  other's  will  by  only  forging 
the  names  of  any  two  perfons  dead,   for  he 
would  have  no  occafion  to  forge  the  t^ftator's 
hand.     And  the  barons  faid,  that  if  the  fame 
thing  (hould  come  in  quefljon  again,  they  would 

Fa  not 
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not  hold  that  fealing  a  ^ill  only  was  a  fufficicnt 
figning  within  the  flatute. 

The  third  and  fourth  folcmnitics  required  by 
this  ftatute  are,  the  "  atUftatiorC'  and  ^^fubfcrip- 
**  Hon**  in  the  prefence  of  the  devifor,  by  three 
"  or  more,"  &c. 

One  principal  evil  meant  to  be  remedied  by 
the  framcrs  of  the  claufe  now  under  ccnfidera- 
tion,  was  the  fccrct  and  private  manner  in 
*  which  wills  were  executed  previous  thereto,  and 
the  frauds  confequcntial  thereupon  j  with  a  view 
to  check  which,  the  claufe  introduced  a  third 
ceremony  to  be  obferved  in  the  making  of 
wills  i  namely,  that  the  figning  of  the  inftru- 
ment  fhould  be  "  attefted,"  &c. 

In  the  application  of  this  word  "  attefted" 
to  the  a6t  of  executing  the  will,  the  legiQature 
has  been  confidercd,  in  the  conftruftion  of  it, 
as  haying  called  the  attention  of  the  perfons  atr 
tcfting  to  three  feveral  objedts }  one  of  which 
applies  to  the  teftator  himfelf,  the  other  two  to 
the  inftrument.  Firft,  that  which  relates  to 
the  teftator,  is  with  regard  to  his  fanity  ;  an  at- 
tention, to  which  in  the  witneffes,  is  a  neceflary 
inference,  as  well  froni  the  nature  of  the  tranf- 
adion,  as  from  the  objeAs  of  the  ftatute. 

The 
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•  The  name  of  the  inftrument  neceflarily  im- 
ports, that  there  muft  be  a  capacity  of  diipofing 
in  the  devifor  at  the  time  of  executing  thereof  j 
and  that  is  fo  eflential  to  its  validity,  that  a  for- 
inal  declaration  of  his  found  and  difpofing  mind 
is  become  the  introduftory  claufe  in  fuch  inftru- 
ments.  In  the  conftruftion  of  this  ftatute, 
therefore,  it  has  been  held  that  the  legiflature, 
when  it  required  the  wicnefles  to  atteft  the  fign- 
ing,  muft,  by  implication,  have  required  them 
to  atteft  the  capacity  of  figning  ;  for  it  was  not 
merely  the  abftraft  aft  or  form  of  figging' that 
the  legiflature  required  as  one  neceffary  folem- 
nity  to  the  conftitution  of  a  devife,  for  an  ideot 
.or  lunatic  might  put  his  name  to  an  inftrument, 

ft 

and  yet  be  perfeftly  ignorant  of  its  contents  ;  but 
the  legiflature,  in  the  word  ^^Jigning"  compre- 
hended another  idea,  namely,  figning  an  inftru- 
ment intending  it  to  be.  a  will,  confequently  the 
mental  power  or  capacity  of  willing  was  necef- 
iary,  as  well  as  the  corporal  power  of  putting 
the  mark  or  name,  to  conftitute  a  figning.     ^ 


The  bufinefs,  then,  of '-the  perfons  required  by 
the  ftatute  to  be  prefent  at  executing  a  wtll^  is 
not  barely  to  atteft  the  corporal  a£b  of  figning, 
but  to  /ry,  judge^  and  determine  whether  the  tef- 
tator  is  comfos  to  fign.  In  equity,  therefore,  the 
fanity  of  the  devifor  muft  be  proved,  which  is 

F  3  one 
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pne  TttSan  why  a  will  can  never  be  proved  as  an 
'  (xhibk^  vit^d  twee  in  Chancery,  though  a  deed 

nuy ;  for  there  muft  be  liberty  to  crofsTexomine 
to  this  fad  of  fanity.  From  the  fame  confidera- 
tion  it  is  become  the  invariable  pra&ice  of  that 
court*  never  tq  eflablifh  a  will  unleis  all  the 
witnefles  attefting  are  examined  s  becaufe  the 
heir  has  a  right  to  a  proof  of  fanity  from  eveiy 
one  of  thmt  whoni  the  ftatute  has  placed  about 
bis  anceitor« 

WaUit  ▼.  In  conformity  with  this  dofkrine,  it  was  faid 

on  Bill  W      by  Lord  H^rdwicie^  in  the  cafe  of  ff^aiiis  and 
%  Atk.  56.        tJodffJjmx  that  it  had  been  determined  over  and 

over,  that  the  divijie  muft  (hew  the  devifor  to 
have  been  of  ibund  and  diipoling  mind  when  % 
will  was  to  be  eftablifhed  as  to  real  eftate  5  provr 
ing  that  it  was  well  executed,  according  to  the 
fiatute  of  frauds  and  perjuries,  w^s  not  fuf^ 
ficient. 

But  Ix>rd  Hardwitke  addedi  m  the  laft  caft; 
that  if  they  could  have  produced  evidence  on  the 
part  of  the  plaintiflf,  of  any  a&  having  been  done 
Uinder  the  will  relating  to  the  real  eftate,  he 
.  would  have  difpen&d  with  the  rule,  being  a^ 
mere  matter  of  formalicy«  Scdquttre^ 

2  And 
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'  *  Alii  a  "wiH  wfts  fet  afide  a^r  ferty  Tears  poT-*  sqnire  v.  Ver* 

fcflioft  under  it,  upon  accoent  c£  the  injamtif  Abr'*69.PL 

of  the  devifor,  although  in  prejudice  of  a  pur-  '^ 
diafer. 

B«t  the  liberd  conftruftkm  ^»fnch  the 
coum  put  upon  the  word  "  figning,^  ncccfla- 
lily  raifed  a  queftion  tipon  Ae  import  of  the 
wonl  **  atttftiag^  as  applied  to  the  i-nftrument ; 
ffianiety,  WheAcr  the  witncflfes  -were  to  atteft 
the  very  aft  and  fa^m  'cff  figning,  or  whether 
im  acknowledgment  by  the  ttftator,  that  the 
aft  was  done  by  him,  and  that  k  was  his  hand- 
writing, was  not  fufficient  to  enable  the  witnefs 
to  atteft  ?  for,  it  was  contended,  that  this  word 
4houkl  receive  a  conftruftion  agrecatle  to  the 
law  and  rules  of  evidence  in  other  cafes,  and 
that,  as  an  atteftation  upon  an  acknowledgment 
was  good  in  every  other  cafe,  fo,  in  this,  an  at- 
teftation oh  the  acknowledgment  'of  the  teftator 
that  it  was  his  hand-writing,  fliotild  be  an  at- 
teftation of  the  aft  of  figning. 

And  this,  indeed,  is  a  neceflary  conclufion    L«n»ayncv./ 
from  the  decifion  in  the  cafe  of  Lmayne  and     nw^ar^'fu^ 
Stanley  befwe  ftated  5  for,  in  that  cafe,  it  tould 
not  4iave  been  otherwife,  unlcfs  it  be  prefumed 
Aat  die  teftator  wrote  the  will  in  the  pfefcnce 
#f  three  witnefles,  which,  had  it  been  fo,  would 

F  4  have 
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have  been  found  by  the  jury,  as  it  would  have 
put  an  end  to  all  doubt  upon  thei  qucftion. 


Parf(msy.C«ok) 
French.  184. 
Jfii,  1 701. 


But,  in  the  cafe  of  Par/ons  and  Cook,  the 
Lord  Keeper  feems  to  have  entertained  fome 
doubt  upon  this  point.  In  that  cafe,  the. will 
was  written  with  the  teftatdr's  own .  hand,  and 
publifhed  in  the  prefence  of  three  fcveral  witi- 
.  neffes  at  three  fcveral  times,  and  they  all  atteftcd 
in  the  prefence  of  the  teftator ;  but  he  did  no^ 
fign  it  in  the  prefence  of  the  fecond  witnefe,  but 
defircd  him  to  atteft  the  wilK  And  one  queftion 
being,  Whether  the  devifor's  owning  the  fub- 
fcription  to  be  his  Was  fufficient  ?  His  Lprdlhip 
doubted,  and  it  being  a  queftion  of  law,  ordered 
it  to  be  tried  j  but  I  find  no  further  report  as  to 
what  came. of  this  cafe. 


Dormesr  vcrf.  The  famc  qucftion  was  again  agitated  in  tfee 

I  p.  wiu-V^-   cafe  of  J)orm$r  and  Thurland  i  but,  the  cafp  'hor 

ing  determined  on  another  point,  no  decillon  w^s 
made  upon  it. 


Smith  vcrf 
Codron,  cited 
ft  Vcz.  455. 

7  I»'y  '73*- 


The  point  was  then  brought  before  Sir  Jbjepb 
Jekyly  in  the  cafe  o{  Smith  and  Codr$n.  In  that 
cafe,  A.  figned  and  publifhed  a  will  in  the  pre  - 
fence  of  two  pcrfons  who  atteftcd  it  in  his  pre- 
fence, then  a  third  perfon  was  called  in,  and  the 
teJiaHr^  Jhewing  him  bis  name,  tcld  him  that  vfas 

his 
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ibis  band  and  bid  him  witnefs  it,  which  he  did, 
and  fubfcribed  his  name  in  the  teftator's  pnc- 
ience :  and  the  teftator,  two  hours  after,  told  him, 
that  the  paper  he  had  fubfcribed  was  his  will. 
And  his  Honour  held  this  a  good  execution. 

So,  where,  in  proving  a  will  difpofing  of  a  ^S^S^*^' 
real  cftate,  there  was  full  proof  that  the  three  3P-wul»5j. 
-fubfcribing  wi^fles  did  fubicribe  their  names 
in  the  prefence  of  the  teftatrix,  but  one  of  them 
iaid  he  did  nor  fee  the  teftatrhc  fign,  but  that 
ihe  owned,  at  the  fame  time  the  witnefles  fub- 
fcribed, that  the  name  ligned  to  the  will  was  her 
own  hand-writing ;  bis  Honour  the  Mafter  of 
the  Rolls  held  this  to  be^  widiout  doubt,  a 
fufficient  figniqg  and  attcftation. 


'.  • 


.  And  the  decifion  of  Sir  Jo/ipb  Jekyh  in  Smith   Smi*  v.  c<». 
and  Codrm^  was  mentioned  and  confirmed  by    crayfooved: 
Lord  Hardwicke-  in  the '  cafe  of  Gnyfan  and     %  vez.454* 
Atkinfm^  in  whidi  the  fame,  point  was.  ibrotight 
before  his  LordjQiip  iox  his  opinion. 

But,  where  a  will  was  executed  firft  in  the   GiyicT.Gryic^ 
prefence  of  two  witnefles,  and,  afterwards,  the     via.  Doug^ 
teftatrix  faid,  "  This  is  my  will,"  in  the  prefence 
of  a  third,  and  defired  he  would  atteft  it,  but  did 
not  put  her    feal    nor  acknowledge  that   her 
name  was  of  her  own  hand- writing;  Lord  Hard^ 

wicke 
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iv^kke  gpt  90,iibiohite  optnioa,  tut  wa$  jn- 
cJinca  «  |lki«k  ifliis  was  a  void  %iM,  bccfiife  k 
,was  mc  e^at^  CM&miaUe  to  tJie  fimtute  of 
.fiwck  tod.  p^jmifs ;  /or  it  ihouH  Jiare  tcca  tcj. 
fealed  by  ike  idkmin  in  the  pf  dencc  of  the  thiid 
witnefs,  and  fhc  Ihould  have  acknowledged  it  to 
fee  her  hand-^rrUiag. 


Aad^  in  thii  trtfft^  his  Lordfl^p^cnibted 
their  fealiog^  in  t|^  preTenoe  of  (the  chind  ivitnefs^ 
wOmM  Jiave  hem  iuficiefst  tt>  make  this  a  goed 
if?ill. 

If  the  word  <^  Atteftcd/Vniade  tifeof  in  the 
claofe,  is  10  receive  a  oonftraflibn  by  analsigjr 
to  the  expofitioflu  ef  this  won)^*  as  applied  a> 
deeds,  it  cannot  be  carried  further  than  to  give 
it&iS:  to  a  (igriing,  ;yp^  u'n  nckfim^Mgrnem  tlkre- 
^  by  dK  cc&itDr.    Ths  dSbstid  parts  of  a  deed 
tare  writ;itrg,  ftalirig^  and  deiiveiy ;  tmd^  if  thelb 
xJereaionkcs  -aieiconiplete,  ihe  jbiftrumeoc  wiH  t^ 
valid  in  law :  The .  prtdkice  ttf  figning  a  deed 
feems  to  have  been  unneccflary  until  the  diftinc- 
tion  whid^  originally  fadongtxi  to  feals  became 
•t:(bfoleue;  then  k  became  reqirifite  diat  fome 
fbrcn  ibodd  be  interpofed,  by  which  the  feal 
tiiigkt  be  identified^  and  the  art  of  writing  hav- 
ing become  common^  no  mode  fuggefted  itfelf 
4i>  nsttxirally  as  that  of  j|9rQ|>riatbg  the  feai,  by 

annexing 
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^cmeidng  the  wme  of  ^  grantor  in  ^ting 

tx>  the  fytfibotictl  fofentoitf  of  fealing.    It  ifol« 

lowed,  upcai  the  in&odisdiDn  of  this  mode,  %hm: 

toy  proving  die  figausg  the  feiluig  was  ptwti^ 

the  iigJlinlg  being  the  idrintification  of  the  Teal  ^ 

confequentl/,  the  tckfiowkdgnient  of  (he  figti^ 

ing  by  the  grantor  in  a  deed  to  a  wkac&,  afctend- 

ed  with  the  formality  of  a  iennblance  of  iealing, 

$md  tine  &d  af  deliYery^  were  a  fuifidetic  ^vi- 

^icncc  for  a  jtii^  to  find  the  ekecntioiQ  of  a  deed. 

Hence  it  became  tinneceflary  to  examine  ao  zo^. 

tefting  wjtnefs  to  a  deed  fwther  than  as  to  ite 

fckaowlcdgaieint  of  the  figning ;  becaufe  the 

deed  had  its  efficacy  fronst  die  fealing  and  deli*. 

very,  of  the  ei;ifi;enos  of  the  former  of  ifrinth  At 

£gningor  acknowkdgjmentof  the  fignii^,  which 

junounted  to  ^  adoption  of  the  fed,  accompa*- 

|)ied  with  the  ibmia!  fembhoce  of  a  ftalmg^wi^ 

|)reAimpciye  ^yidenide ;  and  the  ladrr  of  which 

it  was  neceflary  the  wiindTs  ihonld  prove.    If 

fhe  witnefles  were  deiidgl  their  aficeftation  waa 

ponfidered  as  evideBce  of  thefe  fafts  having  ac^ 

compai^ied  the  trai^a&idn.    If  there  was  noiati- 

teftation,  that  not  being  of  the  ti&nce  of  a 

deed  (in  which  it  differs  from  a  will  itnder  die 

ftatute  of  frauds)  the  toA  refted  upon  the  infhu«- 

ment  idelf,  and  che  beft  eridcoct  of  the  e«ift^ 

fftce  of  the  faft  of  delivery,  that  d*e  nature  of 

|he  cafe  wo^  admit.    lihcmld  apprehend  proof 

of 


C  76  ] 

of  the  hand-writing  of  i)ic  grantor  oppofite  the 
feal,  and  of  an  acknowledgment  by  him  that  it 
was  .his  deed,  would  be  fufficicnt,  fince  the  ac- 
knowledgment of  the  inftniment  as  his  deed 
vfou\dj.neceffartfyy  imply  a  delivery,  and  the  proof 
of  his  harid-writing'oppofite  the  feal  be  fufficicnt 
ground, from  whence  to  conclude  a  fealing.    . 

Sealing,  then,  at  the  time  of  the  making  this 
cbtiife,  being  no  longer  a  mark  of  diftinftion, 
except  in  fo  much  as  the  fealing  was  identified 
•by  the  figning;  thofc  who  formed  it  rejedted  the 
ceremony  of  fealing,  which  was  become  merely 
•formal,  and  adopted  that  of  figning,  which  was 
then  the  fubftantial  part  of  fealing.'  Signing 
therefore  is,  as  to  the  purpofes  of  this  fli^tute,  to 
be  confidered  as  analogous  to  fealing  in  common 
law  conveyances,  and  the  fame  evidence  which 
was  required  to  prove  a  fealing  at  the  time  when 
this.claufe  was  paffed,  was  conficjeped  as  fufiicfieht 
.to  prove  a  figning  wkhin  it.  Tfi^  evidence  of 
one  who  faw  the  dottor  write  his  name  and 
rfiereby  identify  the  feal,  accompanied  with  the 
femblance  of  a  fealing,  or,  of  one  to  whom*  the 
donor  had  acknowledged  that  the  name  which 
identified  the  feal  was  his  writing;  accompanied 
with  the  femblancc  of  a  fealing,  was  a  fufiicient 
proof  of  the  identity  of  the  feal;  by  analogy, 
then,  proof  of  the  aftual  figning  of  the  will,  or  of 

an 
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an  acknowledgment  of  the  devifor  that  the  flgi^ 
ing  is  his,  is  a  fufficient  evidence  of  figning,  and 
warrants  an  atteftation  of  that  fa6t ;  proof  of  the 
acknowledgment  of  that  faft  being  confidered 
in  law  as  a  proof  of  the  fadt  itfelf,  as  proof  of 
acknowledgment  of  the  feal,  would  be  a  proof  of 
the  faft  of  fealingi  the  feal  itfelf  being,  no  longer 
diftinguijQied  fo  as  to  identify  the  inftrumcnt. 

But  as,  in  the  cafe  of  fealing,  it  was  not  fuffi- 
cient to  prove  the  feal  to  be  that  of  the  donor, 
without  proving  the  femblance  of  fealing,  or 
an  acknowledgment  of  the  feal,  (the  latter  of 
which  is  now  proved  by  proving  the  figning  and 
the  femblance  of  fealing)  becaufe  the  feal  micht 
be  forged  5  fo  is  it  neccflary,  in  the  cafe  of  fign- 
ing, that  the  attefting  witneffes  to  a  will  fliould 
prove  the  aftual  figning  by  the  teftator,  or  the 
acknowledgment  thereof  by  him,  becaufe  the 
figning  might  be  forged." 

Then  as  the  word  "  fealing,"  as  applied  to  a 
deed  at  common  law,  contained  in  itfelf  a  com-» 
plex  idea ;  namely,  that  of  a  perfon  to  feal,  a  feal 
applied,  and  an  inftrument  to  take  effeft  from 
the  fealing ;  fo  the  word  figning,  as  applied  to  a 
will,  rontains  in  itfelf  a  complex  idea,  viz.  a 
teftator- to  fign,  an  aftual  figning  or  acknow- 
Icdgnrjcnt  thereof,  and  a  devifc  figncd ;  and  as  a 

fealing 
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feeling  might  be  identified  by  the  acknowledge 
ment  of  the  ^antor,  ice.  (o  a  figning  ntay  be 
identified  by  an  aeknowlcdgmest  of  the  dcrifon 

However,  here  it  is  neceffiiry  to  obfcrre  that, 
upon  this  queftions  whether  an  aftual  ackoow-^ 
ledgment  of  the  hand-writing  o^  the  dcvifor  was 
abfolucely  neceflary  or  notj  a  difttnfbion  ieems  to 
have  been  taken  where  this  point  came  under 
the  confideration  of  a  jury,  upon  a  quefticH^  as  to 
the  faiSt,  and,  where  it  was  ftated  in  proof  before 
a  court  of  equity  on  a  queftioa  of  law  i  for,  in 
the  farmer  cafe,  judges  fcem  to  have  been  of 
opinion,  that  an  implied  acknowledgment  from 
a  written  declaration  was  fuificient  to  warrant  a 
jury  to  prcfume  the  fad,  and  find  fuch  will  well 
executed. 
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And  this  appears  to  be  the  effcft  of  what  is  re- 
ported to  have  been  faid  by  Lord  Jeffries  upon  a 
quellion  on  this  point,  which  arofe  at  a  trial  at 
ber,  in  the  36  &  37  Car.  11.  viz.  that  a  will  written 
all  by  the  teftator's  own  hand,  and  declared  in 
the  prefenoe  of  three  credible  witnefies,  would  be 
imhio  the  intention  of  the  afk,  thofogh  not  figned 
by  him  (according  to  the  words  of  the  a&)  in  the 
pceleoce  of  three  credible  witncffcs. 

But  this  point  came  immediately  under  the 
cpnfidcration  of  Lord  Trevor,  in  the  cafe  of  Peate 

V.  Ougly, 
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V.  Ouj^y,  oa  aii  gye&ment.    la  that  caie  it  stp^ 
peared  in  evidence,,  that  tlie  inftrunient  was  writ* 
ten  by  OSviT  St^  Jolm,  Eariof  Bolmbnkhy  the  dc- ' 
viibr^  Thefe  words  were  al£b  wrkten  iahh  hand- 
wntiBg,  viz.  ^^  siQ^KZDyJtaiedy  2Liod puili/bid  ^s,my 
''  laft  will  and  teftasncnt  io  the  prefence  of/'  and 
then  the  names  of  the  thice  wknefles  were  fiih- 
fcribed  $  two  of  them  were  dead»  and  the  third, 
who  was  produ$xd  at  the  trial^.  depofrd,  that  he 
had  been  a  fervant  to  his  lordflup^  and  that,  about 
twefifiy-eighc:  years  before^  he  and    the  other 
witnefles  were  called  up  in  the  ni^,.  and  order* 
ed  into^  the  earl'^i  chaxnber,  who  prodiced  a  p jr* 
per  folded  up,  aisd  defired  him  and  the  others  to 
fet  their  hands  to  it  as  witneffes,  which  they  did 
in  bis  frejettce ;  but  he  depofed,  that  they  did  not 
fee  aoy  of  the;  Wffitrng,  mtx  did  the  earl  tell  them 
that  the  inftctmausttt  was  his.  wiil,  oc  hy  what,  it 
was,  but  he  believed  tbi&  ca  be  the  paper,  becaiiie 
his  name  and  thc^  of  the  other  witnefies  were  to 
it,  aiad  he  hadi  never  witnefied  any  other  paper 
for  the  earl ;  bqt  that  he  had  often  foen  the  earl 
wdte^  aad  belieyed  the  whole  of  the  infbumenc 
to  be  of  tbe  eaif  s.  wxithig.    And  it  was  obje&d, 
that  this  witt  was  not  good  within  the  flatote  of 
Charles  the  fecond ;  for,  that  required  the  wit- 
nefies to  atteft  this  iigning  by  tize  deyilbr,.  or,,  at 
leaft,  the  publicadoa  of  the  will,  neither  oB 
which  had  been  done  in  this  cafe.    But  it  was: 

replied. 
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replied,  that  it  was  well  executed ;  for,  tliat  it 
was  fufficient  if  the  tellator  wrote  thele  words, 
"  siGsno,  /ealed,  andpublijbed  as  bis  willy*  and 
requefted  the  witnefles  to  fubfcribe  their  names 
to  it,  and  that  they  need  not  hear  the  devifor  de- 
clare it  to  be  his  will :  and  a  cafe  was  cited,  de- 
termined by  Lord  Sbaftjbury  before  the  ftatute, 
where  a  man,  having  written  a  will  with  his  own 
hand,  and  alfo  thefe  words,  '^  signsd  andfub^ 
"  lijhed  in  the  frefence  ofi*  and  no  witnelles  had 
fubfcribed  it,  it  was  held  well  publiihed.  And  in 
the  principal  cafe  Lord  C.  J.  Trevor  inclined  to 
think  that  the  evidence  was  fufficient  to  find 
it  well  executed,  and  the  jury  found  it  ac- 
cordingly. 

However  it  feems  doubtful,  whether  there  muft 

not  be  an  a£hial  acknowledgment  of  the  figning 

to  one  of  the  witneffes  to  warrant  the  atteftation  $ 

stooeboafo  V.     for  it  is  faid,  in  the  cafe  of  Stoneboufe  and  Evelyn^ 

WiuJas4.  '     that  it  is  fufficient  if  one  of  the  three  witneffes 

fwears  that  the  tellator  acknowledged  the  Ggning 
to  be  his  own  hand ;  from  whence  it  feems  a  ne« 
ceflary  inference,  that  fuch  an  acknowledgment, 
at  IttSiy  is  neceifary  to  fupport  the  attefhition. 

A^  to  the  fccond  objeft  relating  to  the  inflru* 
ment ;  viz.  the  publication,  the  courts,  in  con- 
firming the  ftatute,  have  held  that,  fince  as  the 

law 
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llw  flood  before  the  ftatute  of  frauds,  publica- 
tion of  a  will  was  an  eflential  pare  thereof^  and 
there  was  nothing  in  that  ftatute  to  take  it  awayi 
the  devifor  muft  ftill  do  fbme  aft  materially  de- 
claring the  inftrument  to  be  bis  will,  though  no 
particular  form  of  words  is  nedeflary.     Any  aft 
or  declaration,  importing  a  folemn  intent  in  the 
teftator  to  difpofe  of  his  eftate,  will  be  fu/Ecient; 
but  without  fome  fuch  aft  or  declaration,  the  in- 
ftrument will  not  be  good  as  a  will.     This  was 
held  to  be  the  law  by  Lord  Hardwickey  in  the   RofsverCEwcrj 
cafe  of  Rofs  and  Ewer  i  and,  iii  fupport  of  that     ^       ^^  * 
opinion,  his  lordfhip  cited  the  cafe  of  Mr-  JVind^ 
bam  of  Clearwell,  which  occurred  in  the  Court  of 
King*s  Bench.    It  was  a  trial  at  bar  on  the  will 
of  his  unclci  and  the  only  queftion  was,  Whether 
the  teftator  publi/hed  it  ?  for,  his  lordftiip  faidj 
there  was  no  doubt  of  his  having  executed  it  in 
the  prefcnce  of  three  witrieflcs,  or  of  their  attefting 
it  in  his  prefencej  which  fliewed  that  publication 
was,  in  the  eye  of  the  law,  an  eflential  part  of  the 
execution  of  a  will,  and  not  a  mere  matter  of 
form. 

But  no  particular  form  of  publication  being   gvm.Abr.ias, 

PI  1 1 
neceflary,  delivery  as  a  deed  has  been  held  a 

fufRcient  publication  of  a  will. 

Thus,  where  the  witnefles  were  deceived  by   Trimmer  r. 
the  teftator  at  the  time  of  the  execution,  and  were     Bams  fecc 
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led  to  believe,  from  the  words  ufed  by  the  tefta- 
tor  at  the  execution  of  the  inftrumcnt,  that  it  w^s 
a  deed  and  not  a  will ;  for  it  was  delivered  as  hia 
aft  and  deed,  and  the  words,  ^^/ealed  and  deli^ 
"  vered,'  "^erc  put  above  the  place  where  the 
witnefles  were  to  fubfcribe  their  names :  It  was 
adjudged  by  the  court,  as  it  is  faid,  for  the  in- 
conveniences that  might  arife  in  families  from 
having  it  known  that  a  perfbn  had  made  his  wil]> 
that  this  was  a  fufficient  execution. 

SwinK  51.  So,  if  the  devifor  Ihew  the  will  unto  the  wit- 

nefles, faying  *'  This  is  my  laft  will  and  tefta- 
"  ment,"  or,  "  herein  is  contained  my  laft  will," 
this  is  fufficient  without  making  the  witnefles 
privy  to  the  contents  thereof,  provided  the  wit- 
neflfes  be  able  to  prove  the  identity  of  the  writing ; 
that  is  to  fay,  that  the  writing  (hewed  is  the  very 
fame  writing,  which  the  teftator  in  his  life-time 
affirmed  before  them  to  be  his  will,  or  to  contain 
his  laft  will  and  teftament. 

And  a  publication  may  be  inferred  fromi  cir- 
cumftances,  and  will  have  the  fame  force  to  ren- 
der the  inftrument  valid,  as  if  exprcfled  by  parol 
declaration. 

Warns  vcif.  Thus,  in  the  cafe  of  fVallis  and  WalliSy  which 

Burns' Ecc.     camc  On  at  the  aflizes  for  Lincoln  before  Mr^ 
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Juftice  3enizon  tind  a  fpecial  jury,  the  fafts  were     ^»d-  P"revid. 


tfiefe :  W.  made  his  will  in  his  own  hand-writing,  73- 
thereby  devifing  his  real  eftate,  and  the  form  of 
atteftation  was  in  thefe  words,  ^^  Jigned^fealeJ^ 
^^  fublijhtd,  and  declared  for  the  lali  will  and  tefta^ 
*^  ment  t>flhejaid^.  rn  theprtfence  ofusy'  I.  M. 
J.  W.  and  W.  P.  The  heir  at  law  brought  an 
ejcftment;  and,  to  prove  thewill^  the  devifee  pro- 
duced W.  P.  one  of  the  three  fubfcribing  wit- 
neffes,  who  depofed,  that  about  July  1760,  J.  W. 
then  butler  to  W.  the  devifor,  came  and  told  him 
that  he  muft  come  to  his  mafter  j  that,  upon  en- 
tering the  room,  he  found  his  mafter  fitting  with 
a  table  before  him,  on  which  were  fome  papers 
bpen ;  and  that  his  mafter  called  him  and  the 
faid  J.  W.  and  I.  M.  (then  his  houfckeeper)  up 
to  the  table  to  him,  where  they  all  came  i  then 
W.  further  addreiSed  himfelf  to  them  all,  de- 
Cred  them  to  take  notice^  and  then  took  a  pen, 
and,  in  all  their  prcfence,  figned  and  fealed  each 
part  of  his  willj  and  laid  both  the  faid  parts  open 
and  unfolded  before  diem  to  fubfcribe  their 
names  as  witnelTcs  thereto,  which  they  all  did,  by 
the  diredion  of  the  laid  W.  in  his  prefence, 
and  in  the  prcfence  of  each  other,  he  fhewing 
them  fcAjerally  where  to  write  their  names.  But 
that  the  faid  W.  otherwife  than  as  above,  did 
not  declare  or  publifii  either  part  to  be  his  will, 
or  fay  what  it  was.     The  counfelfor  the  plaintiff 

G  a  contended. 
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Contended,  that  this  was  notafufficient  proof,  by 
one  witnefs,  of  a  complete  execution  of  the  will ; 
and  they  produced,  on  the  other  Land,  the  other 
two  fubfcribing  witnefles,  who,  in  many  particu- 
lars, did  not  give  a  clear  and  diftindt  evidence  j 
and  could  not  recolleft  whether  they  had  figned 
one  or  two  papers ;  or  whether  then,  or  at  any 
time  before  the  faid  W.'s  death,  they  under- 
ftood  what  they  had  fo  witnefled  to  be  W/s 
will,  though  J.  W.  feemed  to  admit  he  conjec- 
tured it  fo  to  be.  But  both  J.  W.  and  I.  M- 
fwore  that  they  did  not  fee  the  faid  W.  either 
fign  or  feal  any  part  of  his  will^  that  P.  the 
other  fubfcribing  witnefs,  was  not  at  that  time  in 
the  room,  when  (at  the  faid  W.'s  defire)  they 
wrote  their  names  to  the  two  papers  as  they 
then  appeared;  that  W.  did  not  declare  or 
publifli  it  as  his  will,  nor  did  they  know  it  to  be 
a  will.  The  counfel  for  die  devifee  then  called 
R.  P.  the  teftator's  groom,  who  fwore,  that 
one  morning,  in  the  beginning  of  July  1760, 
J.  W.  told  him,  that  his  matter  had  much  want- 
ed him,  and  that,  upon  his  the  faid  R.  P.'s  offer- 
ing to  go  to  his  mafter  to  receive  his  orders, 
J.  W,  told  R.  P.  that  he  bufinefs  was  done, 
and  that  J.  P.  had  fupplied  his  place,  and  that  he 
the  faid  W.  P.  J.  W.  and  I.  M.  had  that  morn- 
ing been  witnefling  their  mailer's  will.  And  S.^ 
being  called,  fwore,  that  in  the  beginning  of  July 
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1760, 1.  M.  came  one  morning  after  breakfaft 
into  the  kitchen,  and  told  her  that  flie,  and 
J.  W.  and  W.  P.  had  that  morning  witneffed 
their  matter's  will,  though  he  had  not  told 
them  it  was  fo.  Upon  the  ftate  of  the  evi- 
dence on  both  fides,  it  was  infifted  for  the  plain- 
tiff, that  as  the  law  flood  before  the  ftatute  of 
frauds,  publication  of  a  will  was  an'  effential  part 
thereof  i  and,  iffo,  there  was  nothing  in  that  ftatute 
to  take  it  away :  and  it  was  further  infifted  that, 
by  the  faid  ftatute,  one  requifite  to  a  good  and 
valid  devife  of  lands  was,  that  it  ftiould  be  at- 
tefted  and  fubfcribed  in  the  prefence  of  the  de- 
vifor  by  three  or  four  credible  witnefles,  and  that 
the  words  attefted  and  fubfcribed  muft  import, 
that  it  fhould  be  publilhed  as  a  devife  or  will  by 
the  teftator,  in  the  prefence  of  the  witneffes.  On 
the  contrary,  for  the  defendant  it  was  contended, 
that  neither  before  nor  fince  the  ftatute,  publica- 
tion was  neceffarys  and  further,  fuppofing  any 
fuch  publication  was  neceffary,  that  the  teftator 
had  ufed  words  and  done  adbs  which  amounted  to 
a  publication  within  the  meaning  of  the  ftatute, 
which  had  not  direfted  or  prefcribed  any  parti- 
cular form  or  manner  in  which  fuch  publication 
fhould  be  made  5  that  the  teftator's  ufing  thefe 
fignificant  words  to  all  the  witneffes  when  he 
called  them  up  to  the  will,  ^'  take  noticey'  and 
then  figning  both  parts  of  his  will,  and  then  de- 
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livering  both  the  parts  thereof  to  the  witDeflls  to 

atteft,  direfting  them  where  to  fign  their  namesj^ 

and  to  witnefs  each  part  under  the  comnnon  and 

ufual  form   of  atteftation,  which  the  witneffes 

did,  was  a  fufficient  execution  and  publication  of 

his  will  y    the   words   ^'  ftgnedy  Jsaledy  publijhed, 

and  declaredy*  being  all  written  in  the  teftator's 

own  hand-writing,  and  the  witnefs  P.  fwearing 

that  both  parts  of  the  will  lay  open  to  the  inlpec- 

tion  of  all  the  witneffes  when  they  fubfcribed 

their  names,  and  it  appearing,  by  the  evidence  of 

P.  and  D.  that  both  t|ie  other  witnefles  had 

declared    that   they  had   been   attefting    W/s 

Sypra.  7?.        will.    And  they  faid  that  this  was  a  much  ftronger 

cafe  than  that  pfP(ftf/tf  and  0/(f/y.  And  Mr.  Juftice 
Dcnizon  was  of  opinion,  that,  if  the  witneffes  for 
the  defendant  were  credited  by  the  jury,  this, 
was  Zf  due  execution  within  the  (latute,  and  sl 
fufficient  publication  j  and  the  jury  found  accord- 
ingly for  the  defendant.  But  the  plaintiff's 
counfel  infilled  that  the  pointy  whether  a  good  • 
publication  or  not,  fliould  be  referved  for  a  cafe 
to  be  argued  above.  However,  the  matter  wa^ 
compromifrd  on  the  defendant's  remitting  the 
cofts. 

As  tl^e  ceremony  of  figning  a  will  has  been 
ponfidered  as  analogous  to  the  ceremony  of  fcaling 
a  deed  i  fo  the  folemnity  of  publication  of  a  will 

*  feems 
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IccmS  to  be  analogous  to  the  ceremony  of  deli* 
very  of  a  deed.  In  truth  it  appears  extraordi* 
nary  that  the  framers  of  the  will  claufe  in  the 
j^atute  of  frauds  fhould  have  omitted  the  in-^ 
fertion  of  this  folemnity  among  the  others  re- 
quired, nor  is  fuch  negleft  to  be  accounted 
for.  I  rather  impute  the  not  infcrting  it  to 
an  apprehcnfion  in  them,  that  the  ceremony  of 
figning,  required  thereby,  would  be  conftrued 
to  mean  an  adhial  figning  by  the  teftator,  in  the 
preftnce  of  ^//  the  fubfcribing  witneffes;  in  which 
cafe,  it  (hould  lecm,  there  would  have  been 
no  neceffity  for  the  addition  of  any  further  cere- 
mony to  fecure  the  teftator  and  identify  the  in-r 
ftrumcnt,  as  the  whole  muft  fben  have  been  one 
(^frft're  trapfaftion. 

It  is  neceflary  diat  the  whole  will  fhould  be    -  Mod  a$ ?. 
prefent  at  the  time  of  atteftationi  for,  if  a  man     iEq.ca.Ai>. 
pnake  a  will  in  feveral  pieces  of  paper,  and  there 
ju^  three  witneffes  to  the  laft  paper,  and  none 
of  them  ever  faw  the  firft^  this  is  not  a  good 
wilU 

But,  unlefe  there  be  pofitive  proof  that  the  en- 
tire will  was  not  in  the  xoom,  whether  it  was  fb 
or  not,  is  a  queftion  of  fa6l  for  the  confideration 
of  the  jury,  on  the  particular  circv.nftanccs  of 
;he  cafcf 
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Bond,  ct  ai.  r.  Thus,  whcrc  It  was  provcd  that  C.  made  hi^ 
_3  Burr.  1773.  Will,  confifting  of  two  fhccts  of  paper  all  of  his 
Rep.  407,412,  own  hand- writing,  and  figned  his  name  at  the  bot- 
tom of  each  page ;  and  that  he  alfo  made  a  codicil 
of  his  own  ha' id- writing  upon  one  (ingle  fheet^ 
and  called  in  H.  fliewed  him  both  the  fheets  of 
his  will,  and  his  fignature  to  every  page  thereof^ 
and  told  him  that  was  bis  willf  and  then  fhewed 
H.  the  codicil,  and  defired  him  to  atteft  both  the 
will  and  codicil :  which  he  did,  in  the  prefence 
of  the  teftator,  and  in  the  manner  appearing 
upon  the  face  of  the  inftrument,  and  then  went 
out  of  the  room.  V.  and  L.  came  in  immedi- 
ately afterwards,  and  the  devifor  fliewed  them 
the  codicil,  and  the  lajt  Jbeet  of  the  willy  and 
fealed  both  before  them.  C.  then  took  each  of 
them  up  feverally  as  his  aft  and  deed  for  the 
purpofcs  therein  mentioned.  Then  the  wicneljes 
attefted  the  fame  in  the  teftator's  prefence,  but 
T^EVBR  SAW  tbe'FiKST  Jheet  of  the  will\  nor  was 
THAT  fheet  PRODUCED  to  tbem;  nor  was  tbefame^ 
or  any  other  papery  vvota  the  table.  -Bc/i  the 
flieets  of  the  will  were  found  witb  tbe  codicil  in 
the  teftator's  bureau,  after  his  death,  all  wrapped 
up  in  one  piece  of  paper ;  but  the  two  flieets  of 
the  will  were  not  pinned  together.  And  the 
qjjcftion  upon  tliefe  fafts  was.  Whether  this  will 
was  duly  executed  according  to  the  ftatute  of 
frauds?    After  three  fcveral  arguments   before 

the 
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the  Court  of  King's  Bench^  and  one  argument 
before  all  the  Judges  in  the  Exchequer  Chamber, 
Lord  Mansfield  delivered  the  judgment.  His 
Iprdfhip  faid,  that  the  queftion  made  at  the  trial, 
and  fubmitted  by  the  cafe,  as  it  then  ftood,  turn- 
ed upon  the  folemnity  of  the  execution  ;  and 
they  were  of  opinion,  "  that  the  due  execution 
"  of  this  will  could  not  be  come  at,  in  the 
*f  method  wherein  .  the  matter  was  then  put  ;'* 
that  if  this  were  confidered  as  a  ipecial  verdi  A, 
^cy  thought  it  was  defeftively  found  as  to  the 
point  of  the  legal  execution  of  the  will ;  that  every 
prefumption  ought  to  be  made  hy  ^yxy^  in  favour 
of  fuch  a  will,  when  there  was  no  doubt  of  the 
tellator's  intention ;  and  that  they  all  thought  . 
the  circumftances  fufficient  to  prefume  that  the 
firftlhect  was  iij  the -room;  and  that  the  jury 
ought  to  have  been  fo  direded:  but,  upon  a 
fpecial  verdift,  nothing  could  be  prefumed  j  there- 
fore they  were  all  of  opinion,  "  that  it  ought  to 
**  be  tried  over  again  j*'  and  if  the  jury  Ihould  be 
of  opinion,  J'  that  it  was  then  in  the  room,"  they 
ought  to  find  for  the  will  generally,  and  they 
ought  to  prejume^  from  the  circumftances  proved, 
^*  that  the  will  iva^  in  the^room," 

The  fourth  ceremony  required  by  the  flatute  cinu  :?7. 
is  the  "  fubfcription ;"  and  as  ro  this  it  has  b:'j  n  a--  *-  \  \> 
held,  that  a  man  rnay  make  ^His  will  in  fcvera,l     au-ir  utohy 


writings 


DulSiii,  ec  viJ« 


> 
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.;  Burr.  1775, 
1   Blackft. 
Com.  410. 


writings,  and  at  fcveral  times ;  and  that  if  a  wiU 
were  written  in  three  feveral  fheets  of  paper  not 
tacked  together,  and  fubfcribed  by  three  wit- 
nefleS;,  feverally,  one  nanne  to  each  flieet,  this 
would  be  a  good  will  within  the  ftatute. 


So,  if  fiich  loofe  fheets  of  paper  are  wrapped 
up  in  a  clean  (hcct  of  paper,  and  the  witneffes 
fubfcribe  their  names  to  that  clean  fheet,  this,  it 
is  faid,  will  be  a  good  attcftation  of  a  will. 


The  next  doubt  that  occurred  on  the  con^ 
ftruftion  of  this  aft,  was,  on  the  words,  "  in  the 
'^  prefence  of  the  teftator;"  and  in  expounding 
thefe  words  the  courts  have  held  the  words,  "  in 
"  the  prefence,"  as  fynonimous  to  within  the 
viezvi  and,  confequently,  that  if  the  witnefles 
ibbfcribe  within  the  view  of  the  teftator,  that 
is  a  good  fubfcribing  according  to  the  ftatute 
of  frauds. 


Sheers  V.  Glaff- 

cock, 
Salk.   65^, 

C.irth  8 J, 

Eq.  C  Abr. 

403.^'!.  ^. 


The  firft  cafe,  in  which  this  point  came  in 
queftion,  was  that  of  Sheers  and  Glajfcock.  The 
fafts  were.  Sir  Gecrge  Sheers  being  fick  in  bed, 
made  his  will  and  figned  it  in  the  prefence  of 
three  witneffes,  but,  he  being  very  ill,  the  witneffes 
withdrew  into  a  gallery,  between  which  and  tlie 
chamber  where  the  teftator  lay,  there  was  a  lobby 
with  glafs  doors  and  the  glafs  broken  in  fome 

places : 
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places :  in  this  room  the  witnelTes  fubfcribed  tho 
will.  It  was  proved,  that  the  teftator  might  have 
#een,  from  his  bed  where  he  lay,  the  table  in  thp 
gallery  on  which  the  witneflcs  fubfcribed,  through 
the  lobby  and  the  broken  glafs  windows :  and 
this  was  adjudged  a  good  will  to  pafs  lands ;  for, 
the  ftatute  required  attefting  in  his  prefence  tq 
prevent  obtruding  another  will  in .  place  of  the 
true  one,  it  w^  therefore  enough  if  the  teftator 
migbt  fcc,  it  was  not  neceflary  that  he  Jbould  ac- 
tually fee  the  figningj  becaufe  if  that  were  the 
cafe,  if  a  man  did  but  turn  his  back,  or  look  oflF,  it 
would  vitiate  a  will  j  here  the  figning  was  within 
view  of  the  teftator,  he  might  have  feen  it,  and 
that  was  enough- 

r 

So,  where  xht  teftator  lay  in  bed  in  one  room,   Dnvy  and 
and  the  witnefles  went  through  a  fmail  paflfage     sm^^ak. 
into  another  room,  ^nd  there  fubfcribed  their     ^^^* 
names  on  a  table  in  the  middle  of  the  room  and 
pppofite  to  the  door,  and  bqth  that  door  and  the 
door   of  the  room  where  the  teftator  lay  were 
open,  fd  that  he  might  have  feen  them  fubfcribc 
their  names  if  he  would ;  that  was  held  fuffi- 
pient,  though    there  was    no    proof   that    the 
(eftator  did  fee  them  fubfcribe;  for  it  was  pof- 
^le  that  the  teftator  might  haye  feen  them  fub- 
fcribe. 


And, 
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^ni  in  the  preceding  cafe,  it  was  faid  fen 

^rt^my  that  if  the  witnefles  fubfcribe  their  names 

\n  th«  f^"^^  ^^^^  where  the  teftator  lies,  though 

the  curtains  of  the  bed  be  drawn  clofe,  it  is  a 

trooA  fubfcribing ;  becaufe  it  is  in  his  power  to 

kc  them,  and  what  is  done  fhall  be  conftrued  to 

be  in  his  prefence, 

^^  r.  i>adc.       Nor  is  it  neceflary  that  the  teftator  fhould  be 

r^    -^^'d'^  Rep* 

^  99.  in  the  fame  houfe  with  the  witnefles  i  for  where 

a  feme  covert,  having  power  to  make  a  writing 
in  the  nature  of  a  will,  ordered  fuch  an  inftrument 
to  be  prepared,  and  went  to  her  attorney's  office 
to  execute  it,  but,  being  afthmatical,  and  the 
office  very  hot,  (he  retired  to  her  carriage  to  exe- 
cute the  will,  the  witnefles  attending  her;  after 
having  feen  the  execution,  they  returned  into  the 
office  to  fubfcribe  it,  and  the  carriage  was  put 
back  to  the  window  of  the  office,  through  which 
it  was  fworn,  by  a '  perfon  in  the  carriage,  the 
teftatrix  might  have  feen  what  pafled  :  the  Lord 
Chancellor  was  of  opinion,  that  the  will  was  well 
executed. 

But,  though  the  figning  be  in  a  room  or 
chamber  immediately  contiguous,  yet  the  devife 
will  be  void,  unlcft  the  teftator  is  in  a  pofition  in 
which  he  can,  if  he  pleafe,  without  changing  his 
fituation,  fee  the  witnefles  fubfcribe. 

Thus 
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Thus  where,  on  a  trial  at  bar,  the  defendant 
in  ejedment  claimed  under  a  will  duly  executed 
according  to  the  ilatute  of  frauds ;  and  the  plain- 
tifii  in  order  to  fet  afide  that  will,  produced  a 
l\jbfequent  one  fubfcribed  by  three  witneffes, 
who  themfelves  proved  that  the  -  teftatrix  fign- 
ed  it  in  their  prefence,  but  that  they  did  not  fub- 
fcribe  it  in  her  prefence ;  for  that  fhe  figned  it  in 
her  bed-chamber,  and  they  fubfcribed  it  in  the 
hall,  and  that  it  was  not  poflible  from  her  cham- 
ber to  fee  what  was  done  at  the  table  in  the  hall, 
there  being  a  paflage  and  eight  or  ten  turning 
flairs  between  thofe  places,  and  that  the  teftatrix 
continued  in  her  chamber  all  the  time  the  wit- 
neffes were  fubfcribing :  the  court  were  of  opi- 
nion that,  as  to  the  devifc  of  lands,  the  latter  will 
was  void  for  this  defed:. 


Ecdcfton  V. 
Petty  al-Spckc 
Carth    79. 
S.  C.  Comb. 
156. 
S.  C.  z  Sfx>\v. 

Ca.  T.  KolL 

222. 


So,  where  one  devifed  lands  to  J.  S.  and  his 
heirs,  and  duly  fubfcribed  his  will  in  the  pre- 
fence of  three  witneffes,  but  the  witnefles,  for  the 
eafe  of  the  teflator,  went  down  flairs  into  another 
room,  which  was  out  of  the  prefence  of  the  tefla- 
tor, and  attefted  the  will  there  j  it  was  contend- 
ed, on  the  part  of  the  devifee,  that  the  will,  as  to 
the  devifor,  was  executed,  and  that  the  form  of 
the  witneffes  fubfcribing  in  the  prefence  of  the 
teflator  was  only  prefcribed  by  the  flatute  of 
frauds  to  prevent  a  rafh  difinherifon  of  the  heir  i 
but  that,  fince  the  executing  of  the  will  was  fully 

proved. 


Brodciick  v* 
Brodcrick, 
I  P.  Will.  239. 
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proved,  though  the  circumllancc  required  by 
the  ftatute  had  not  been  obfervcd,  yet  it  was  the 
plain  intention  of  the  teftator,  that  the  devifcc 
fhould  have  the  eftate ;  and  the  devifce  having 
the  legal  eftate,  it  would  be  hard  to  take  it  from 
him  in  equity,  and  by  that  means  to  difpofe  of  the 
eftate  from  the  devifee  againft  the  intent  of  the 
teftator  for  want  of  a  ceremony,  when  the  end  of 
that  ceremony  was  anfwered  by  its  being  made 
to  appear,  undoubtedly^  that  the  teftator  did  jGgn 
and  feal  this  will :  but  the  court  held  that  the 
will  was  not  duly  executed* 

• 

And,  though  the  retiring  of  the  witnefles  be  by 
defire  of  the  devifor,  that  will  make  no  difference^ 
the  devife  will  neveithelefs  be  vdid  if  the  teftator 
.  could  not  fee  them  fubfcribc  it:  and  fo  it  was 
held  by  the  court,  oh  a  trial  at  bar  in  the  cafe  of 
Macheiivcrfi  Machelt  and  Sir  William  Templi.  Tn  this  cafe 
i6hcw/28S.  there  was  a  deed  of  fectlement,  with  power  to  re- 
voke by  any  deed,  &c.  or  by  laft  will  and  tefta- 
ment.  The  party  made  his  will^  and  publiflitd 
it  in  the  prefence  of  three  witnefles,  but  he  be- 
ing fick,  and  there  being  {o  great  a  company  in 
the  room  that  the  noife  thereof  difturbcd  himj 
he  defired  them  to  go  into  the  next  room  to  fub^ 
fcribe  their  names,  vl^hich  they  did.  And  on6 
queftion  was.  If  this  were  a  good  will  within  thd 
ftatute,  k  requiring  that  the  witnefles  Ihould' 

figrt 
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fign  it  in  the  prefence  of  the  tcftator;  and  the 
court  and  counfel  agreed  upon  a  fpecial  ver- 
dict i  but  thej^iry  found  for  the  plaintiff,  who  was 
heir  at  law,  faying  they  were  all  of  opinion  that  it 
was  not  a  good  will. 

And  a  devile,  even  if  it  be  executed  in  the 

room  where  the  teftator  is  and  may  fee  it  if  he 

pleafe,  will,  if  the  fubfcribing  be  done  in  a  cian- 

deftine  and  fccret  manner,    be  void  notwith- 

ftanding. 

Thus,  \yhere  C.  a  feme  covert,  being  autho-    i-^i^^^d  v* 

Eyre, 

rized  thereto  by  virtue  of  a  power  refervcd  on  i  w*:i74o. 
her  marriage,  made  her  will,  and  thereby  devifed 
lands,  and  there  were  four  witnefles  to  the  will, 
one  of  whom  was  gone  beyond  fea ;  two  fwore 
that  tliey  law  the  will  executed  by  the  teftatrix, 
and  that  they  fubfcribed  the  fame  in  her  pre- 
fence; die  third  Iwore,  that  he  fubfcribed  the 
will  as  a  witnefs  in  tbi  fame  rcom,  and  at  the  re- 
queft  of  thp  teftatrix.  Lord  Ccwper  (before 
whom  the  cauie  was  firft  heard)  doubted  as  to 
the  proof  of  the  execution  of  this  will,  it  not  be-* 
ing  proved  exprefsly  that  the  laft  witnefs  figned  if 
in  the  teftator's  prefence,  but  he  would  declare  no 
opinion  upon  the  point  until  further  application  j 
and  the  matter  coming  on  again  before  Lord 
Maccksfieldy  it  was  urged  that  the  witnefs's  fub- 
fcribing this  will  in  the  fame  room  with  the  tefta- 
trix 
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trix  was  the  fame  as  in  her  prefence,  and  Sii* 
George  Sbeers's  cafe  was  cited.  But,  as  to  thi^ 
point,  his  lordfliip  faid,  that  he  held  that  the 
bare  fubfcribing  the  will  by  the  witneffes  in  the 
fame  room  did  not  ncceffarily^  imply  it  to  be  in 
the  teftator's  prefence  \  for  it  might  be  done  in  the 
corner  of  the  room,  in  a  clandeftine,  fraudulent 
way>  and  then  it  would  not  be  a  fubfcribing  by 
the  witnefs  in  the  teftator's  prefence  merely  be- 
caufc  in  the  fame  room  j  but  that  it  being  fworn 
in  this  cafe  by  the  witnefs,  that  he  fubfcribed  the 
will  at  the  requefi  of  the  teftatrix  and  in  the  fame 
roomj  this  could  not  be  fraudulent,  and  was 
therefore  well  enough* 

The    law,  as  ftated  by  Lord  Macclesfield  m 
•     the  laft  cafe,  fcems  conformable  to  the  decifion 
of  the  Court  of  King's  Bench  in  the  before- 
Right  vcrf.        mentioned  cafe  of  Right  and  Trice^  in  which  the 

Price 

Dougi.iaficJ.    court  held,  that  corporal  prefence  merely  was 
Supra,  65.        not  fufficient  unlefs  there  was  likewife  mental 

knowledge  of  the  faft.  In  this  cafe,  on  the  laft 
day  on  which  the  teftator  made  an  effort  to  fign 
the  will  but  failed,  the  witneffes  being  prefent, 
the  form  of  an  atteftation  was  written  on  the 
fecond  fheet,  and  they  put  their  names  to  it  in 
the  room  where  the  teftator  lay,  but  he  was  in  a 
ftate  of  infenfibility.  And  the  queftion  was> 
Whether  this  will  was  duly  executed  for  paffing 

lands 
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laAds  according  to  the  ftatute  6f  frauds.     In  fiip* 
port  of  the  will  it  was  argu^,  that  infenfibilit]^ 
was  fomethiilg  Ihort  of  death,  and  if  the  teftator 
was  alive,  it  could  not  be  faid  that  the  will  was  not 
attefted  in  his  prefence.    That  the  queftion  was. 
Whether  the  teftator  having  done  all  that  was 
neceflary  on  his  part,  and  the  atteftation  having 
been  made  according  to  the  words  of  the  ftatute, 
a  fair  tranfa&ion  fhould  be  fet  afide  becau(e  a 
fbrmalicy  required,  according  to  an  implied  in« 
tention  of  the  legiflature^  had  not  been  com- 
plied with ;  that  it  did  not  appear  but  that  the 
teftator  might,  by  poflTibility,  have  opened  his 
eyes  while  the  witneffes  were  fubfcribing  their 
names ;  and  tbat^  according  to  the  law  as  laid 
down  in  Sheers  and  Glajfcocky  would  have  been 
fufficient.  Sedy  per  curiam^  the  court  will  lean  in 
lupport  of  a  fair  will,  and  not  defeat  it  for  a  flip 
inform,  where  the  meaning  of  the  ftatute  has  been 
complied  with:  this  was  the  principle  of  i'/t^^fj 
and  Glajfcock's  cafe,  and  other  cafes  of  that  fort# 
But  the  cafe  I  ben  before  the  court  was  not  one 
where  there  was  a  meafuring  caft  and  room  for 
prefumption.     All  the  witncfles  knew,   at  the 
time  of  the  atteftation,  that  the  teftator  was  in- 
fenlible.    He  was  a  log,  and  totally  abfent  to  all 
mental  qualities.    That  it  was  ufual  in  prece^ 
dents  of  wills  to  fay,  that  the  witneffes  fubfcribed 
sf  the  requefi  of  the  teftator y  that  indeed  was  not 

H  exprefsly 
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exprefdy  required  by  the  ftatutr,  but  the  pradie€ 
ihewed  the  general  underflanding>  and  the  natui^ 
of  the  thing  implied  a  requeft.  The  atteftation 
in  the  telbttor's  prefence  was  as  eflcntial  as  his 
fignature,  and  all  mull  be  done  while  he  was  in 
a  capacity  to  difpofe  of  his  property.  In  this 
cafe  the  teftator  could  not  know  whether  the 
will  that  he  had  begun  to  fign  was  that  which  the 
witnelles  attefted ;  he  was  dead  to  all  purpofes  of 
power  of  conveying  his  property. 

Hands  verf.  And,  in  the  cafe  of  Hands  and  James^  it  wak 

James,  •' 

comyns  531.     determined  that  the  qucftion,  whether  prefent  of 

not,  was  a  faft  for  the  coniideration  of  ••the  jury 
upon  all  the  circumftances  of  the  cafe.  In  that 
cafe  it  appeared,  in  evidence  on  eje&ment,  that 
H.  by  will,  devifed  lands  to  I.  and  the  attefta- 
tion was  in  thefe  words,  "  (igned,  fealed,  pub- 
*•  lifhed,  and  declared  by  the  teftatrix  as  her  laft 
*•  will  and  tcftament,  in  prefence  of  us,'*  and  then 
the  witneffes  fet  their  names.  The  witneflcs  be- 
ing dead,  there  was  no  proof  that  they  fet  their 
names  in  prefence  of  the  teftatrix,  but  it  appeared 
that  one  of  them  was  an  attorney  of  good  charac- 
ter J  on  thefe  fafts  it  was  left  to  the  jury,  who 
found  a  verdi£i:  for  the  devifee  $  but  a  tafe  was 
refcrved,  by  confent,  for  the  opinion  of  the  court. 
Whether  it  (hould  have  been  left  to  the  jury  to 
determine,  whether  the  witneffes  fet  their  noiUcs 

in 
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In  the  prefence  of*  the  teftatrix  t  it\d  the  court 
held  that  it  Ihouldj  for,  though  the  witnefled 
were  required  by  the  ftatutc  to  fubfcribe  their 
names,  as  fuch,  to  the  will  in  the  pr efence  of  the 
teftator,  yet  it  did  not  require  that  this  fhould  be 
taken  notice  of*  in  the  fublcription  thereto s  and 
that,  whether  inserted  or  not,  it  mufl  be  proved  j 
that,  although  it  were  inferted,  it  did  not  con- 
clude, but  the  contrary  might  be  proved  j  that 
therefore,  if,  that  it  was  fubfcribed  in  the  pre- 
icncc  of  the  teftator  were  not  conclufive  wheri 
bferted,  the  omilTion  of  it  did  not  conclude  that 
it  was  pot  fo  fubfcribed  5  confequently  it  might  be 
proved  by  the  beft  evidence  the  nature  of  the  thing 
would  admit ;  that  in  cafe  the  witnefles  had  been 
dead,  there  could  probably  have  been  no  exprels 
proof^  fince,  at  the  execution  of  wills,  few  except 
{he  devilbr  and  witneffes  were  prefent  j  therefore 
the  proof  muft  1)e  circumftantial.     Thcvcircum- 
fiances  here  were,  firft,  that  three  witneffes  had 
fet  their  names,  which  muft  be  intended  to  have 
been  done  regularly.     And,  fccondly,  that  one 
vitnefs  was  an  attorney  of  good  character,  who 
might  be  prcfumed  to  underftand  what  ought  to 
be  done  rather  than  the   contrary.     And  the 
plaintiff  was  in  confequence  nonfuited. 


This  queftion  was  again  agitated  in  the  cafe   Croft  ver^ 
♦f  Crofi  and  Pawktt^  where  the  atteftation  was    a  su  v.ge, 
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s.  c.  i  viiu      in  thrcfc  words,  "  figned,  fcaled,  publiftied,  and 
PI*  14.  et        declared,  as  and  for  his  lafl:  will,  in  the  prefence 

7^sr  '^     '      ^^  "^>  -^*  ^*  ^^^  ^•"  ^'^^  witneffcs  being  dead, 

and  their  hands  proved  in  common  form,  it  was 
objeded  that  this  was  not  an  execution  according 
to  the  ftatute  of  frauds ;  for,  that  the  hands  of  the 
witnefles  could  only  fland  as  to  the  fadts  they  had 
fubfcribed  to,  and  figning  in  the  prefence  of  tbi 
tejlator  was  not  one ;  but  the  court  were  of  opi- 
nion, on  the  authority  of  the  laft  mentioned  cafe, 
that  this  was  a  matter  of  evidence  of  a  com- 
pliance with  all  circumftances,  to  be  left  to  the 
jury :  and  a  vcrdift  was  given  for  the  will. 

The  reader  will  obferve,  that  the  laft  cafe  is 
diftinguifliable  from  that  preceding,  fince  it  does 
not  appear  that  either  of  the  witnelTes  was  an  attor- 
ney of  eminence  j  confequently  the  prefumptioa 
was  lefs  forcible  than  in  the  former  cafe. 

The  words  ^  three  or  more,'*  come  next  un- 
der our  confideratioh :  upon  thefc,  two  quef- 
tions  have  been  much  agitated  in  Weftminfter 
Hall ;  the  one  as  to  what  is  a  figning  by  three 
wicneffcs :  the  other,  whether  the  three  witneifea 
were  requh^ed  to  atteft  and  fubfcribe  at  one  and 
the  fame  time,  or  might  atteft  and  fubfcribe  at 
feveral  times* 


The 
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The  former  point  was  firft  brought  before  the 
court,  upon  a  fpecial  verdift  on  cjeftment,  in  the 
<:afe  of  Lea  and  Ldl^hy  the  fafts  of  which  were  as 
follows :  D.  by  his  will  in  writing,  dcvifed  that 
his  lands  (hould  be  fold  by  his  executors  for  the 
payment  of  his  debts,  which  will  he  figned  and 
publifhed  in  the  prefence  of  two  witneflcs,  viz. 
W.  and  B.  who  attefted  and  fubfcribed  the  will 
in  the  prefence  of  the  teftator.  About  a  year  af. 
terwards  D.  made  another  writing,  by  which  he 
revoked  a  legacy  given  by  his  will,  and  gave  a 
new  legacy,  and  alfo  thereby  declared  that  his  in- 
tent  was,  that  his  will  (hould  be  ratified  and  con- 
firmed in  all  things,  except  as  he  had  altered  it 
by  that  writing,  and  that  this  codicil  ihould  be 
accepted  and  taken  as  part  of  his  will.  This  co« 
dicil  was  figned  and  publilhed  in  the  prefence  of 
two  witneffes  only,  viz.  B.  who  was  a  witnefs  to 
the  will,  and  H.  who  was  a  new  witnefs.  At  the 
time  of  making  the  codicil,  neither  the  firft 
will,  nor  the  laft  witnefs  thereto,  viz.  W.  was 
prefent,  and  the  codicil  was  feparate  and  never 
annexed  to  the  wilL 


Lea  T.   Libb« 
Caitb.  35* 
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The  queftion  was.  Whether,  by  this  will,  fign-      ibia. 
cd  and  attefted  as  above,  the  lands  were  well  de- 
vifcd  within  the  ftatute  of  frauds, 


H3 


It 


I 

Ibid.  It  was  argycd,  in  fupport  of  the  will,  that  the 

making  this  codicil  was  a  new  publication^  and 
"that  it  was  not  material  whether  it  wjts  affixed  to 
'  the  will  or  not;  becaufe  a  will  was  good   aU 

though  it  was  in  two  loofe  fhcets  of  paper,  for  it 
was  ftill  but  one  will ;  that,  in  this  cafe,  aldiough 
the  codicil  was  not  aftually  annexed  to  the  will,  yet; 
both  made  but  one  will  in  Uw,  and  one  was  not 
intire  without  the  other,  but  both  together  made 
the  will;  that,  confequently,  if  the  will  and 
codicil  were  but  one  inftrument,  the  words  of  the 
'ftatute  were  literally  purfued;  for,  then,  there 
were  three  witnefles  who  fubfcribed  and  attefted 
the  codicil,  which  was  part  of  the  will,  and  the 
will  itfelf  I  and,  fo,  that  the  whole  will,  which 
confided  in  bqth  the  writings,  was  attefted  and 
fubfcribed  by  three  witnefles  in  the  prefcnce  of 
the  teftator,  which  was  all  that  was  required  by  . 
the  (latMte, 

Ibid  But  the  court  held  tliat  the  will  and  the  co* 

dicil  together  were  not  fufficient  to  pafs  the 
lands  i  for,  that  the  ftatute  of  frauds  cxprefsly  re^ 
quired  three  witnefles  to  every  will  by  which 
lands  were  devifedj  that  a  certain  method  was 
pointed  out  thereby,  which  every  perfon  in  mak-^ 
jngr  a  will  ought  to  purfue  to  prevent  fraud,  con-^ 
fequently  thofe  who  would  have  the  benefit 
'  thereof  ought  to  adopt  th^  means  thereby  pre^ 
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fcribcd,  which  was  not  done  in  this  cafe  j  bccaufc 
H.  who  was  witncis  to  the  codicil  only,  -could 
not  thereby  beconne  a  witnefs  to  the  will :  and 
Holt^  Chief  Juftice,  argued  that,  if  lands  had 
been  devifed  by  the  codicil,  fuch  devife  would 
certainly  have  been  void,  not  being  fufficiently 
attefted  j  bccaufc  one  of  the  witnefles  who  fub- 
Ifcribed  the  will  was  in  no  wife  concerned  touching 
Ae  codicil,  and  one  of  the  witnefles  who  fub- 
fcribed  the  codicil  was  ia  no  wife  concerned 
touching  the  will. 


S.  C.  GUb. 
Rep.  £q.  5. 
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So,  where  I.  by  his  will,  which,  after  his  Atty.cen.  t. 
death,  was  found  in  a  drawer  in  his  cloiet  wrt)te  PrcCban.  270, 
with  his  own  hand  and  figned  and  fcaled  bus 
not  witnefled,  devifed  freehold  and  copyhold* 
IsLtidi  to  the  Mafter  and  Fellows  of  Trinity 
College ;  afterwards,  as  he  lay  on  his  death-bed,' 
he  made  a  codicil,  which  was  called  a  codicil  to 
be  annexed  to  his  laft  will,  and  was  attefted'  by 
£bur  witnef&s,  but  his  will  was  not  then  pro- 
duced, but  remained  in  his  clofet  till  found  as 
above  mentioned.  One  qiieftion  was.  Whether 
this  will  was  duly  executed  according  to  the 
ftatute  of  frauds?  and  it  was  contended,  that  the 
codicil,  taking  notice  of  the  will  and  being  dvily 
executed,  made  the  will  good,  and  had  the  fame 
operation  as  if  it  had  been  affixed  to  the  will  at 
the  time  of  the  execution  thereof  s  for  the  law 
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tnnrxcd  it  to  and  conftrued  it  as  part  of  the 
will,  and  the  laying  it  in  another  place  was 
of  no:  fignification.  On  the  other  fide,  it  was 
infilled  (and  of  that  opinion  was  the  court)  that 
the  will  not  being  executed  according  to  the 
ftatute  of  frauds,  could  not  be  valid  to  pafs  the 
freehold  lands,  and  that  the  taking  notice  there- 
of' in  the  codicil  would  not  mend  it  5  for  thai 
might  be  executed  in  another  room  for  aught 
that  appeared,  and  the  witneffes  thereto  fee  or 
know  nothing  of  the  will :  And  the  will  was  de- 
creed to  be  voidt 

« 

The  laft-mcntioned  calc  is  cited  in  Cofnyn'^ 
Reports.  384,  as  the  cafe  of  Serjeant  Mafnard*% 
will,  and  there  faid  to :  have  been  eftablifli- 
ed  by  a£t  of  parliament ; .  but  this  feems  to  be  4 
ipiftaHe, 

•  •  • 

»  • 

Fenphrift  v,  Again,  whcre  Jobn-U^rl  of  JBafb,  by  his  will  made 
down,  cited  iithO^.  1684,  but  which  was  not  witnefied^ 
l^ii  ximi.    took  notice  that  his  lands  were  fettled  upon  his 

fons  Charts  and  John,  in  tail  male  j  aad  then 
devifcd,  ''  th;it  in  cafe  his  fons  fhould  have  no 
''  ifliie  maje,  then,  for  prefervation  of  his 
''  name  and  family,  he  gave  his  lands  unto 
^'  his  brother  Bernard  Granville ^  and  the  heirs 
•'  male  of  his  body  ifliiing."  jB^r^^r^  died  in 
the  life  pf  the  teftator.    In  1701,  Lord  Bath 
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ftnt  for  feven  perfonsj  and  told  them^  **  he 
**  lent  for  them  to  be  witnefles  to  his  will," 
and  fometinries  "  to  be  witneffcs  to  the  rcpub* 
*'  lication  of  his  will  i*  and  then  took  a  codicil, 
dated  the  15th  Augiiil  1701^  in  one  hand  and; 
the  will  in  the  other,  and  faid,  "  This  is  my 
•^  will,  whereby  I  have  fettled  my  eftate,  and 
"  I  publiih  this  codicil  as  part  thercof/V 
and  then  figned  the  codidl  (which  lay  upon 
the  table  with  the  will)  in  the  prefence  of 
the  witnefles,  who  fubfcribed  in  his  prefence. 
By  this  codicil  he  devifed,  in  thefe  words: 
**  Whereas  I  heretofore  made  my  will,  dated^ 
**  iithO£tober  1684,  which  I  do  pot  intend 
^^  wholly  to  revoke,  but  in  i^ard  tp  the  many* 
**  accidents  and  alterations,  tp  my  family  apd 
'^  eftate,  L  by  this  codicil,  which  I  appoint,  to' 
**  be  taken  as  a  partofmywijl,  d/;vife  as  fojlov/si 
^*  &c."  He  then  put  the  ^illaod  the  codicil  to-i 
gether  into  a  fheet  of  papery,  and  fealed  them  up 
in  the  prefence  of  the  fame,  witnefles  5  but  the 
will  was  not  unfolded  in  their  prefence,  nor  did 
any  of  them  write  their  namiss  as  witnefles  on  or 
under  the  will,  or  on  the  fame  paper,  but  on 
the  codicil  only.  And  this  was  held  by  Parker 
Chief  Juftice  and  the  court,  on  a  trial  at  bar 
in  ejefhnent,  not  to  be  a  good  will  widiin  the 
^ute  of  frauds. 
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trix  was  the  fame  as  in  her  prefence,  and  Sii* 
George  Sbeers's  cafe  was  cited.  But,  as  to  thid 
point,  his  lordlhip  faid,  that  he  held  that  the 
bare  fubfcribing  the  will  by  the  witneffes  in  the 
fame  room  did  not  neccffarily^  imply  it  to  be  in 
the  tefiator's  prefence  j  for  it  might  be  done  in  the 
corner  of  the  room,  in  a  clandeftine,  fraudulent 
way>  and  then  it  would  not  be  a  fubfcribing  by 
the  witiiefs  in  the  teftator*s  prefence  merely  be- 
caufe  in  the  fame  room  j  but  that  it  being  fworn 
in  this  cafe  by  the  witnefs,  that  he  fubfcribed  the 
will  at  the  requefi  of  the  teftatrix  and  in  the  fame 
room,  this  could  not  be  fraudulent,  and  was 
therefore  well  enough. 

The    law,  as  ftated  by  Lord  Macclesfield  in 
•     the  laft  cafe,  feems  conformable  to  the  decifion 
of  the  Court  of  King's  Bench  in  the  before- 
Right  vcrf.        mentioned  cafe  of  Right  and  Pricey  in  which  the 

Price 

DougliaftcJ.    court  held,  that  corporal  prefence  merely  was 
Supra,  65.        not  fufficient  unlefs  there  was  likewife  mental 

knowledge  of  the  faft.  In  this  cafe,  on  the  laft 
day  on  which  the  teftator  made  an  effort  to  fign 
the  will  but  failed,  the  witneffes  being  prefent, 
the  form  of  an  atteftation  was  written  on  the 
fecond  fheet,  and  they  put  their  names  to  it  in 
the  room  where  the  teflator  lay,  but  he  was  in  a 
ftate  of  infenfibility.  And  the  queftion  was,f 
Whether  this  will  was  duly  executed  for  pafling 

lands 


[    97    ] 

laftds  according  to  the  ftatute  of  frauds.     In  fup^ 
port  of  the  will  it  was  argued,  that  infenfibility 
was  fomething  Ihort  of  death,  and  if  the  teftator 
was  alive,  it  could  not  be  faid  that  the  will  was  not 
attcfted  in  his  prefence.    That  the  queftion  was. 
Whether  the  teftator  having  done  all  that  was 
ncceffary  on  his  part,  and  the  atteftation  having 
been  made  according  to  the  words  of  the  ftatute^ 
a  fair  tranfaftion  ihould  be  fet  afide  becaufe  a 
formality  required,  according  to  an  implied  in* 
tention  of  the  legiflature^  had  not  been   com- 
plied with ;  that  it  did  not  appear  but  that  the 
teftator  might,  by  poffibility,  have  opened  his 
eyes  while  the  witneffes  were  fubfcribing  their 
Xiamen  i  and  that,  according  to  the  law  as  laid 
down  in  Sbars  and  G/aJcock,  would  have  been 
iufficient.  Sid,  per  curiam,  the  court  will  lean  in 
fupport  of  a  fair  will^  and  not  defeat  it  for  a  flip 
in  form,  where  the  meaning  of  the  ftatute  has  been 
complied  with;  this  was  the  principle  of  *Si>^^r^ 
and  Glajcock's  cafe,  and  other  cafes  of  that  fort* 
But  the  cafe  then  before  the  court  was  not  one 
where  there  was  a  meafuring  caft  and  room  for 
prefumption.    All  the  witncfles  knew,  at  the 
time  of  the  atteftation,  that  the  teftator  was  in- 
fenfible.     He  was  a  log,  and  totally  abfent  to  all 
mental  qualities.     That  it  was  ufual  in  prece- 
dents.of  wills  to  fay,  that  the  witneflcs  fubfcribed 
4$t  the  requeft  of  the  teftator^  that  in<Jefid  was  not 
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txprefsly  required  by  the  ftatutr,  but  the  |»*adic« 
ihewed  the  general  underilanding,  and  the  nature 
of  the  thing  implied  a  requeft.  The  atteftation 
in  the  teftator's  prefence  was  as  eflential  as  his 
iignaturej  and  all  mull  be  done  while  he  was  in 
a  capacity  to  difpofe  of  his  property.  In  this 
cafe  the  teftator  could  not  know  whether  the 
will  that  he  had  begun  to  fign  was  that  which  the 
witnefies  attefted  i  he  was  dead  to  all  purpofes  or 
power  of  conveying  his  property. 

Hands  vcrf.  And,  in  tht  cafe  of  Hands  and  James^  it  wafc 

comyns  531.     determined  that  the  queftion,  whether  prefent  of 

not,  was  a  fadt  for  the  confideration  of  ^he  jury 
upon  all  the  circumftances  of  the  cafe.  In  that 
cafe  it  appeared,  in  evidence  on  eje&ment,  that 
H.  by  will,  devifed  lands  to  I.  and  the  attefta* 
tion  was  in  thefc  words,  "  figned,  feaJed,  pub- 
**  lilhcd,  and  declared  by  the  teftatrix  as  her  laft 
*'  will  and  tcftament,  in  prefence  of  us,"  and  then 
the  witneffes  fet  their  names.  The  witneiTes  be- 
ing dead,  there  was  no  proof  that  they  fet  their 
names  in  prefence  of  the  teftatrix,  but  it  appeared 
that  one  of  them  was  an  attorney  of  good  charac- 
ter i  on  thefe  fafts  it  was  left  to  the  jury,  who 
fi^und  a  verdid  for  the  devilee ;  but  a  cafe  was 
referved,  by  confent^  for  the  op>nion  of  the  court. 
Whether  it  Ihould  have  been  left  to  the  jury  tt> 
determine,  whether  the  witneffes  fet  their  nadKS 

in 
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in  the  prdcnce  o(  the  teflatnx  t  rfnd  the  court 
held  that  it  Ihouldj  for,  though  the  witneffci 
Vfcrc  required  by  the  ftatute  to  fubfcribe  their 
names,  as  fuch,  to  the  will  in  the  prefenCe  of  the 
teilator,  yet  it  did  not  require  that  this  ihould  be 
taken  notice  of  in  the  fubfcription  theret;os  and 
that,  whether  inferted  or  not,  it  muft  be  proved  j 
that,  although  it  were  inferted,  it  did  not  con- 
clude, but  the  contrary  might  be  proved ;  that 
therefore,  if,  that  it  was  fubfcribed  in  the  pre- 
lence  of  the  teftator  were  not  conclufive  wheii 
Uiierced,  the  omiffion  of  it  did  not  conclude  that 
it  was  not  fo  fubfcribed  5  confequently  it  might  be 
proved  by  the  beft  evidence  the  nature  of  the  thing 
would  admit :  that  in  cafe  the  witnelles  had  been 
dead,  there  could  probably  have  been  no  exprefi 
proo^  fince,  at  the  execution  of  wills,  few  except 
xbc  deviibr  and  witneffes  were  prefenti  therefore 
the  proof  muft  l)e  circumftantial.  The  circum- 
ftances  here  were,  firft,  that  three  witneffes  had 
fet  their  names,  which  muft  be  intended  to  have 
been  done  regularly.  And,  fccondly,  that  one 
vitnefs  was  an  attorney  of  good  charadlcr,  who 
might  be  prefumed  to  underftand  what  ought  to 
be  done  rather  than  the  contrary.  And  the 
plaintiff  was  in  confequence  nonfuited. 


This  queftion  was  again  agitated  in  the  cafe   cmft  vcr". 

^  Ai-    •  Pawlctt> 

«  Croft  and  PawUtt^  where  the  atteftation  was    %  sir^.ige, 
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look  up  the  fheec  of  paper^  and  holding  it  tip^ 
fud)  ^'  //  was  bis  will  ,**  and  certainly  he  did 
HOC  mean  a  part  of  it  only^  but  the  whole  of 
it ;  and  he  defired  them  to  atteft  it.  All  this 
tnuft  relate  to  the  whole  that  was  written  on 
this  paper;  and  it  was  held  to  be  well  eze« 
cuted. 

The  next  queftion  on  the  laft-mentioned 
branch  of  the  claufe  in  difculfion  was,  Whether 
the  diree  witnefles  are  required  to  atteft  and 
fubfcribe  at  one  and  the  fame  time,  pr  might 
atteft  and  fubfcribe  at  three  feveral  times  ?    . 

Anon.  %  ch.         The  firft  cafe  upon  this  point  arofe  in  Trin. 

Term,  34th  Car.  II.  in  Chancery,  in  which  it 
was  refolved,  that  a  will  of  lands,  attefted  by 
three  wimefles,  who,  at  feveral  times,  fubfcrib- 
cd  their  names  at  the  requeft  of  the  teftator, 
but  were  not  prefent  at  one  time  together,  was 
a  good  will  within  the  ftatute. 

If  it  be  obje£)£d,  that  this  was  a  refolutioii 
in  Chancery,  but  no  authority  in  a  court  of 
law,  this  anfwer  may  be  given  }  that  there  is  the 
fame  rule  of  property  in  equity  as  in  law,  and 
the  fame  conftruftion  on  the  ftatute  law;  aod 
this  cafe  is  the  ftronger,  becaufe  ic  is  a  ftacyt^ 

for 


for  pf ercnting  of  frauds,  whick  h  is  the  proper 
buiineis  and  jurifdi&ion  of  a  court  of  cqvitf  to 
fuppreifi. 

So,  in  (he  cafe  of  Ook  and  P^tr/ims^  the  Lord  Cook  r.  Par. 
Keeper  held^  tliat  a  publication  of  a  will  before     43^9'  Pre- 
three  witne(K:6>  though  at  three  feveral  cimeS| 
was  good  within  the  ftatute. 

But  this  queftion  was  brought  before  a  court  J^"?  ^'  ^^^^» 

^  ^  ^  Feb.  1, 17411 

of  common  law,  in  the  cafe  of  Jifnes  and  Ltfi:^.  «»'«<*  *  -^^ 
on  a  fpecial  verdidl:  upon  an  ejedment:  The 
cafe  was  this,  the  devifor  figned  and  exc« 
cuted  his  will  iii  December  1735,  in  die  prefeace 
of  two  witneflcS)  who  attefted  the  fame  after* 
wards  in  his  prefencej  in  the  year  1739,  he 
with  his  pen  went  over  his  name  in  the  pre- 
fence  of  a  third  witnefs,  who  fubfcribed  his 
name  in  his  prefence  and  at  his  requefl  5  and  the 
queftion  was.  Whether  this  was  a  due  execution 
of  the  will  under  the  ftatute  of  frauds  and  perju- 
ries ?  £/,  per  Lee  Lord  Chief  Juftice,  this 
cafe  depends  upon  the  words  of  the  fla- 
tutc.  The  requifites  in  the  flatute  arcj  that 
the  three  witnefTes  fhall  atteft  the  figning; 
but-  it  does  not  direft  that  the  three  witnefTes  fhall 
all  be  {H^ent  at  the  fame  time.  His  Lordfhip  * 
iaidj  that  there  had  been  Jio  determination  as  to 

this 


this  point.    That,  in  the  cafe  of  Cook  and  Par^ 

JonSy  the  teftator's  figning  was  held  good  enough, 

though  it  was  not  before  three  witneffes  at  the 

fame  time ;  and  the  court  only  doubted  whethef 

the  teftator's  barely  owning  the  fubfcription  to 

be  his  before  one  of  the  witnefles  was  good  i 

but  there  was  no  doubt  as  to  the  validity  of  the 

will,    from  the   execution  at   different  tirne^. 

Here  was  the  oath  of  three  attefting  witneffes ; 

this  was  the  degree  of  evidence  required  by  the 

ftatute,  and  the  fame  credit  was  given  to  three 

perfons  at  different  times  as  at  the  fame  time* 

That  the  court  could  not  carry  the  requifites 

(urther  than  the  ftatute  direfted  ;  the  a£l  wa4 

filent  as  to  this  particular  j  it  would,  therefore, 

be  making  a  new  requifite :  The  figning  was  the 

fame  aft'  reiterated  j  the  tcftator,  in  the  principal 

cafe,  went  over  his  name  again  and  declared  it 

to  be  his  laft  will  j  and  judgment  was  given 

againft  the  heir  at  law. 

But  though  the  execution  of  a  will  where 
the  teftator  figns  in  the  prefence  of  one  witnefs 
and  afterwards  in  the  prefence  of  two^  or  where 
the  witneffes  fign  at  three  feveral  times,  be  fuf- 
-  ficient  to  pafs  lands  by  the  ftatute  j  yet  it  is  the 
fafeft  way  to  execute  the  will  in  the  prefence  of 
•all  three  wftneffes  5  becaufe  there  may  be  grc« 

difficulty 


difiicuky  Til  the  proof  where  the  teftafor  figiiedi 
if  ch^  wittielies  atteft  and  fubfcribe  feparately^ 
And  J  if  the  witnefi  or  witnelfes  who  fubfcHbed  bf 
themirdvts  ihould  die^  it  would  be  difficult  td 
prove  the  will  i  for  proof  of  the  hand-^wfitihg 
could  not  be  admitted  where  there  were  living 
witneiScs  to  the  will^  and  they  could  hot  prove  the 
Aibfcription  of  the  third  witnefs  who  was  deadi 
JftefideSj  if  iny  of  the  witnefTes  in  fuch  caf^ 
fwear  that  the  tdtator  was  flot  fane^  or  eidier  of 
theifn  deny  his  own  hand- writing,  great  difficulty 
may  incur  in  eftablifhing  a  will  fo  circtimllanced* 

The  next  and  laft  wotd  eflential  lA  the  coii* 
ftru£tibn  of  diis  claufe  is  the  word  '•  credible** 

♦ 

ias  applied  to  witnelTes* 

Upon  diis  woid  ^u^e  points  have  beed 
made* 

Fifft,  Who  are  thofc  witneiTes  defcrlbed  ifl 

the  aft  by  the  word  "  credible/*  ^ 

>  I 

Secondly,  Whether  non-credibilicy  can  he 
purged  by  any  matter,  expftfa^o^  fo  as  to  efta-* 
blifh  a  will,  the  witnefles  to  which  are  not  Cre"" 
dibit  at  the  time  of  its  execution* 

I  Thirdljr. 
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Thirdly,  Whether,  allowing  that  witnefies, 
not  credible,  cannot  be  admitted  to  prove  their 
own  devifes,  they  may  nevcrthelefs  be  let  in  to 
prove  other  devifes  wherein  they  have  no  in- 
tereft. 


Hdier  ▼•  Je- 
nyngSyConi. 
Rop*  9 '  •  S*  C  • 
s  Freem.  jio. 
]LRaym.505. 
Ca.B.R.  T. 
W.  3.  276. 
Carth.  514. 

Kota.    In  the 
laft  Reporter^ 
this  cafe  is  mif-^ 
ftated  in  feve- 
ral  points ; 
particularly 
byftating  that 
his  credibility 
at  figning  de- 
p^ded  upon 
bis  competen- 
cy at  law, 
without  dat- 
ing why  the 
latter,  viz. 
the  competen- 
cy at  law  was 
the  criterion 
of  the  former, 
Tiz.  the  credi- 
bility at  fign- 
ing ;  namely, 
that  no  perfon 
who  would  be 
incompetent  to 
prove  a  will 
on  a  trial  could 
be  credible  to 
atteft  it  upon 
the  execution. 
And  alfo  by 
narrowing  his 
conduiion  to 
the  very  cafe 
before  hiflDi  by 


The  firft  cafe  that  arofe  upon  the  queftion, 
who  thofe  witnefles  were  that  are  defcribcd  by 
the  word  "  credible,"  was  that  of  Helier  and 
JenyngSy  mentioned  by  moft  of  the  cotcmporary 
Reporters,  but  moft  accurately  ftated  by  Lord 
Raymond.  The  fafts  therein  material  to  the 
queftion  now  under  confideration  were  thefe  : 
T.  I.  feifed  of  hereditaments  in  fee>  made  his 
will,  and  thereby  devifcd  the  fame  to  W.  H. 
and  his  heirs,  and  figned,  fealed,  and  publifhed 
the  will  in  the  prefence  of  three  witnefles,  who 
fubfcribed  the  fame.  One  of  the  witnefles  was 
W.  H.  the  devifee.  It  was  objefted,  that  this 
devife  was  void,  W,  H.  not  being  a  credible 
witnefs  thereto  under  the  ftatute  of  frauds.  On 
the  part  of  the  devifee  it  was  contended,  that 
the  will  was  good  nbtwithftanding  the  ftatute, 
for  the  devifee  was  a  man  of  indilputable  credit : 
That,  though  he  could  not  be  fworn  upon  a 
trial,  yet  it  could  not  be.  laid  but  that,  there  were 
three*  witnefles  to  the  will,  and  that!  the  will 
had  been  well  proved  by  the  other  two  witnefles. 

That 
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irhat  there  was  i.  difference  between  a  matter 
\vliich  went  to  the  credit  of  a  witnefs's  teftimony, 
and. a  matter  which. wpAt  in  bar  of  it;  that  the 
former  ejtcluded  pcrfons  from  being  witneffes,  as 
if  a  man  were  attainted  of,  treafon,  or  convidled 
of  perjury  or  forgery,  or  any  other  niatt^r  of  at- 
taint j  but  that,  where  there  was  only  an  inte- 
reft  which  barred  him  from  being  a  witneis  but 
cid  hot  touch  his  credit  it  was  otnerwife.     ^hat 

r 

the  intent  of  the  aft  was  to  prevent  perju- 
ries ;  but  this  could  not  be  within  the  mifchief 
or    the    Aatute  j    becaufe    the    devifee,    being 

a  Witnefs,   could   nbt  be   fworn  and  examined 

11...  .         • 

Upon  it  J  and  therefore  the  cafe  was  out  of  the 
ilatute. 

r 

But  It  was  argued  on  the  otlier  fide,  and  fo 
held  by  the  court,  that  this  will  was  not  executed 
according  to  the  ftatute  of  frauds ;  for  that  a 
man  who  could  riot  be  a  witncfs,  which  was  the 
plaintiff's  cafe,  could  not  be  a  credible  witnefs: 
That  the  intent  of  the  afl  was  to  prevent  frauds 
as  well  as  perjuries  ;  which  intent  would  be 
evaded  if  the  devifce  fiiould  be  admitted  to  be  a 

« 

witnefs,  for  he,  being  a  party  intcreftcd,  might 
be  induced  to  ufe  fraud  ;  and  it  was  faid,  that 
the  ftatute '  appointed  three  witnefTes,  &c.  to 
the  end  that  the  tranfadtion  might  be  in  iuch  a 
iblemn  and  notorious  manner j  that  chey  might 

I  2  fee 


frying,  <'the 
"will  was 

"  void  I  quo  ad 
•*  the  devife, 
"  and,  as  to  the 
"  Jcvil'e;" 
from  whence 
it  Is  natural  to 
infer,  that  it 
might  havo 
been  good 
as  to  any 
other  devife. 
Whereas,  if 
he  had  flated 
tlie  general 
propufxtion  of 
principle,  the 
reader  could 
not  have  beea 
milled.  The 
reafon  why 
the  emphahs  is 
laid  on  that  do* 
vife  is,  that,  ia 
fact,all  the  reft 
of  the  will  re- 
lates to  perfon* 
alty,refpcctiDg 
which  the 
will  was  clear* 
ly  good. 


t    it6    1 

tKat  the  devifor,  being  infirm  as  well  in 
Anierftandihg  as  in  boicfy^  as  all  men  generally 
in  extremis  vfcre,  did  not  fufier  any  impofition  i 
but  thatj  //  per/ons  who  could  not  give  evidence 
of  their  Jubfcription^  ihould  be  admitted  to  be 
credible  witnefles^  it  was  to  admit  fo  many  dead 
letters  to  be  witnefTes  ;  which  entirely  evaded 
the  intention  of  the  a£ls  and  upon  this  point 
judgment  was  given  againft  the  devifee. 

It  having  been  decided,  in  the  above  caie» 
that  perfons  aty  way  interefted^  as  well  as  per- 
fons  rendered  incompetent  by  crimes,  were  not 
within  the  defcription  of  credible  witneflb,  the 
next  queftion  agitated  was.  Whether  non-credi- 
bility could  be  purged  by  any  matter  ex  foft 
RoMfaft  y.      -  f^^^  ^  TKi^  point  was  brought  before  the  court 

ataS/x*53-   ^^  ^^^^*^  ^^^^^  "^  *^  ^^^  oiHoUfaft  on  the 

demife  of  Anfi^  verf.  Dowfing.  This  cafe  arofe 
on  a  ipecial  verdift  on  an  ejeftment  fof  lands 
in  Camhridgejbire  j  and  the  fafts  therein  ftated, 
material  to  the  prefent  queftion,  were  as  follow : 
T.  being  feized  in  fee^  by  his  will  devifed  the 
lands  in  queftion  to  A.  for  life  remainder,  &c. 
then  he  charged  all  his  real  and  perfonal  eftate 
with  annuities  and  legacies;  and  particularly 
with  an  annuity  of  £.  20  per  annum  tp  E.  ?he 
wife  of  H.  for  her  life,  and  to  her  feparate  ufei 
and  alfo  gave  a  legacy  of/.  10  each  to  H.  and 

his 
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his  wife  for  mourning.  To  this  will  there  wei:e 
three  witneHes  who  fubfcribed^  their  names, 
whereof  H.  w;is  one*  They  were;  all  Uving»  fo 
likewife  was  the  wife  of  H.  ^be  devifec^  hefftrt 
and  at  the  trials  made  a.  tender  to  H.^of  ^.  "^ofio^, 
bis  and  bis  wife*s  legaiy^  "^^^^  ^^  ''^f^d  ^? 
accept^  and  thofe  legacies^  at  the  time  of  the 
tria]>  were  not  difcharged.  This  caule  was 
^ee  times  argued  at  the  bar;  at  length  the 
opinion  of  the  court  was  delivered  by.  Lon} 
Chief  Juftice  Lee. 

His  Lordlhip  faid,  th^  the  right  to  devi(^  n»^ 
depending  upon  powers  |iven  by  ftajute|,  ^gf 
mull  all  be  confidered  together,  as  CFeati|^  pnp 
general  parliamentary  rule;  the  particulars  of 
which  were,  that  itmuft  be  in  writings  %ned,  and 
there  mullbeanatteftation  of  three  crediklevfixncC- 
fes,  in  the  prefence  of  the  deyifbn  Thefe  were 
checks  introduced  to  prevent  men  from  being  im- 
pofed  upon,  and  certainly  meant,  tbat  tb(  v^tnejfes 
viho  were  required  to  he  crediblb,  jbould  not  he 
Jucb  as  claimed  a  benefit  hj  tbe  will:  That  ]£ 
the  tender  (hould  be  equal  to  the  payment  oif 
the  two  money  legacies  (as  it  was  not)  ye^  the 
annuity  charged  upon  the  eftate  deyiied  would 
ftill  fubfift;  and,  though  it  was  charged  both 
fepon  the  real  and  perfonal  eftate,  and  the  perfon^ 
(which  was  not  found  to  he  Jufficient)  would  be 

1 3  th4 


[     ii8     ] 

the  firji  fiincl,  yet  it  wa^  for  H/s.  advantage  /fl 
enlarge  the  fund,  by  taking  in  the  real  estate  j  and^ 
at  law,  the  hufband  rnyft  be  cpnfidered  as  bene7 
fiting  by  the  annuity,  though  givea  to  the  wife's 
feparate  ufe  ;  for  it  was  his  money  the  moment 
it  was  paid  into  her  hands,  or,  if  not,  it  e afed 
him  in  point  of  maintenance. 

Ibid.  It  had  been  otjjefted,    that  nothing  veftcd 

until  the  death  of  the  devifor,  and  that,  there- 
fore, at  the  time  of  the  atteftation,  he  had  no 
intereft.  But  the  anfwer  was,  that  he  was  then: 
under  the  temptation  to  commit  a  fraud,  and  tha^t 
was  what  the  parliament  intended  to  guard 
ftgainft. 

»  * 

Ibid,  Another  way  that  it  had  been  attempted  to  be 

iupported  was,  that  it  might  be  void  as  to  the 
annuity,  but  good  as  to  the  devife ;  which  was 
grounded  upon  an  expreffion  in  Carthi^'s  Re- 
port of  Hilliard  verf.  Jennings,  that  the  will  was 
void  quo  ad  the  devife  of  lands  to  the  plaintiff. 
But  that  whoever  read  that  will  from  the  record 
would  fee,  that  there  were  no  other  lands  de^ 
yifedi  and  therefore  it  was  equal  to  faying,  it 
was  void  as  to  any  paffing  of"  lands  ^  and  that  it 
was  proper  to  confine  the  invalidity  of  it  to  lands^ 
becaufc  as  to  ferfonal  eftate  it  was  certainly  a 
good  wilK    That  a  contr^  conftruftion  would 

open 
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Open  a  door  to  fraud.  Suppofe  a  man  had 
four  eftates,  and  was  befet  by  four  who  fraudu* 
Icndy  procured  a  will  whereby  each  had  a  fe- 
parate  ei}:ate  devifed  to  him  $  if  one  was  allowed 
(o  be  a  witncfs  for  the  other  three,  they  thereby 
would  eftablifh  it  for  (he  whole.  In  i  L.  Raym. 
730,  it  was  held,  that  there  muft  be  an  ability 
as  to  the  whole  will,  and  not  as  to  a  particular 
legacy.  In  the  cafe  of  a  will  confiding  of  feve- 
ral  fhects  of  paper,  as  3  Mod.  iS^y  the  party 
benefited  in  one  Ihcet  could  not  be  fet  up  to 
prove  every  other  flieet. 

That  it  was  agreed,  that  this  man  could  not      iwd. 
be  examined ;    how  then  was  he  that  credible 
witnefs  that  the  ftatutc  required  ? 

S^e  true  time  of  bis  credibility  was  the  time  of  ibid. 
attejiatim ;  otherwife  a  fubfequent  infamy,  which 
the  teftator  knew  nothing  of,  would  avoid  his 
will.  That  the  Digeft,  lib.  28.  tit.  i.  1.  12.  De 
teftibus,  Jubjcriftione  et  JigniSy  was  exprefs  :  Con- 
ditionem  tefiium  tunc  infficere  debemus  cum  figna^ 
rent,  non  m$rtis  tempora,  and  fo  was  the  Code^ 
lib.  6.  tit.  23.  1.  i« 

The  court  therefore  held,  that  this  was  not      iwtt 
a  good  atteftation  of  a  will  of  lands. 

1 4  But 
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X  Vez.  sPi  But  this  cafd  was  afterwardi  esirrkd  0114^^4 

into  the  Exchequer  Chamber^  inhere  xher^  was  4 
difFerence  of  opinion  thereupon  ^jtmong  t()e 
Judges ;  but»  the  parties  cmopQun^iBgi  it  was 
pevef  4eterminc4« 

frice  V.  Loyd,       The  queftion  as  Jo  eredibiliiy  was  f^\n  agi* 
X  vpz.  iP3-     tj^^^  ^n  a  bin  for  cftabliOinient  of  a  will  in  the 

cafe  of  an  inf^t.  The  abjedtion  taken  wao, 
that  it  appeared^  on  es^amination  on  the  interro- 
gatories,  that  one  of  the  witnelTes  to  the  wi)l  was 
a  creditor  for  a  bill  of  kc%  and  diiburiements,  ^nd 
had  not  releafed.  It  was  infiftedi  th^t,  on  ac- 
count taken,  be  would  be  found  not  to  be  a  cre- 
ditor, The  Lord  Chancellor  fent  it  to  the 
Mafter>  to  inqvsu*e  whether  he  W9S  ik ;  then  it 
was  obje(5led  that  the  condition  of  the  witnefs,  as 
was  determined  in  the  cafe  of  y^tfisjt  and  Bpw/t 
ing^  muft  be  taken  to  be  at  the  time  of  attefta- 
lion  i  sM^d  diat  if  intereftcd>  then  he  could  not  be 
a  good  wjmefs.  It  was  anfwered,  th9t>  if  that 
do&rine  prevailed,  it  would  overturn  many  willsj 
for  feryant^  were  often  made  witnelfes^  who  ge- 
nerally had  legacies  ^iyen  them, 

frice  T.  L«ya,        But,  on  the  Maftcr 'S  fpecial  report  in  the  above 

«**  ?7A-      ^j^fg^  ji;  appeared,  that  the  witncfs  to  the  will,  at  the 

time  of  the  fecond  examination,  was  not  a  creditjor 

^f  the  teflator  s  and  it  not  appearing^  at  the  time 


of  atteftadon,  that  he  W9s,  Lord  Hardwich  faid 
he  vould  not  enter  tstaa  mioyte  inquiry  whether 
he  was  or  iu>» 

Prerious  to  die  cafe  of  Aft^  and  Dowfing^  it 
had  been  ufiial,  it  feemsy  in  cafes  of  money  lega- 
cies to  witnefl(»»  to  admit  them  upon  payment 
or  a  releaic ;  a  pra6tice  which  appears  to  have  Swab. 
fprung  up  from  the  like  proceedmg  in  the  fpiritual 
courtj  where  a  releafe  wiU  make  a  wimels  i  but 
it  had  never  prevailed  fo  far  as  to  admit  a  rdeafe 
or  payment  to  rcftorc  the  witnefs  where  he  was  a 
real  devifee ;  fo  far  from  it>  diat  the  cafe  of 
JHSUiard  and  Jinnings  paffcd  always  for  law  with- 
out a  murmuri  but  after  the  true  principle  of 
the  ftatute  of  frauds  c^me  to  be  thoroughly  dif- 
cuiled  in  the  caie  of  jinfiej^  and  Dowfing^  the 
[Haftidoners  took  the  alarm.  It  then  became 
obvious  that,  if  die  court  of  King's  Bench  were 
right  in  their  principle^  no  fuch  praftice  could  be 
introduced  as  to  devifes  i  but  as  it  was  apparent 
diat  the  validity  of  many  juft  wills  would  corrie 
in  queftion^  unleis  Ibme  remedy  was  admini- 
ftered  in  time^  the  l^^ture  were  applied 
tpo,  and,  by  aft  of  parliament,  attempted  to  cafe 
the  evil,  without  in  any  degree  weakening  the 
fta^tute  of  frauds. 


For 
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For  this  purpofe^  in  order  to  remove  the  doubts 
which  had  arifenj  who  were  to  be  deemed  legal 
witneiTes  within  the  intent  of  the  29  Car,  II.  c.  3. 

fed.  5.  it  was  enaftcd  by  the  25  Geo.  II.  c.  6. 

fee.  I.  "  That  if  any  perfon  fliould  atteft  the 
eiteeution  of  any  wiU  or  codicil  which  ihould 
be  made  after  the  24th  day  of  June  1752,  to 

*'  whom  any  beneficial  devifc,  leg^y,  eftate,  in- 
tercfti  gift,  or  appointment  of,  or  aflfeding  any 
real  or  peHbnal  eftate,  Other  than  and  except 
charges  on  lands,  tenements,  or  hereditaments, 
for  payment  of  any  debt  or  debts  fliall  be 
**  thereby  given,  or  made  j  fuch  devife»  legacy, 
eftate,  intereft,  gift,  or  appointinent,  fixall,  fo 
far  oilly  as  concerned  luch  perfon  attefting  the 
**  execution  of  fuch  will ,  or  codicil,  or  any  pcr- 
''  fon  claiming  under  him,  be  utterly  null  and 
<'  void  s  and  fuch  perfon  fhall  be  admitted  as  a 
**  witnefs  to  the  execution  of  fuch  will  or  codicil, 
**  within  the  intent  of  the  fajd  ad,  notwithftand- 
**  ing  fuch  devife,  Tegacy,  eftate,  intereft,  gift,  or 
'^  appointment^  mentioned  in  fuch  will  or  co^ 
''  dicil" 

And,  feftion  2,  "  That  in  cafe  by  any  will  or 
"  codicil  already  made^  or  thereafter  to  be  made, 
**  any  lands,  tenements,  or  hereditaments,  are 
"  or  fhall  be  charged  with  any  debt  or  debts ; 

«'  and 
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f*  and  any  creditor,  whofe  debt  is  fo  charged,  has 
'"  attefted,  or  ftiall  atteft,  the  execution  of  fuch 
^^  will  or  codicil,  every  fuch  creditor,  notwith-* 
^'  (landing  fuch  charge,  fliall  be  admitted  as  a 
*5  witnefs  to  the  execution  of  fuch  will  or  codicil^ 
*5  within  the  intent  of  the  faid  adt." 

Sed:.  3.  And  that  *^  if  apy  perfon  hath  atteft- 
*'  ed  the  execution  of  any  will  or  codicil  already 
**  made,  or  fhall  atteft  the  execution  of  any  will 
^^  or  codicil  which  (hall  be  made  on  or  before 
^*  the  24th  of  June  1752,  to  whom  any  legacy 
f^  or  bequeft  was  or  fliall  be  thereby  given,  whe- 
5'  ther  charged  upon  lands,  tenements,  or  heredi- 
f*  taments,  or  not,  and  fuch  perfon   before  he 
(hall  give  his  teftimony  concerning  the  execu- 
tion of  any  fuch  wiU  or  codicil,  (hall  have  been 
paid,  or  have  accepted  or  releafed,  or  (hall 
."  have  refufed  to  accept  fuch  legacy  or  bequeft 
f^  upon  tender  made  thereof;  fuch  perfon  fhall 
?'  be  admitted  as  a  witnefs  to  the  execution  of 
/'  fuch  will  or  codicil,  within  the  intent  of  the 
^f  (^id  aft,  notwithftanding  fuch  legacy  or  be- 
f  <jueft/' 

But  this  ftatute  was  not  fufiiciently  compre- 
J^enfive  in  its  terms,  to  include  every  po(rible 

• 

circumftance  from  which  bias  in  the  mind  of  a 

witnefs  might  be  prefumcd.     Cafes  out  of  the 

^  purview 
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purview  of  this  ftatutc,  upon  principles  that  wilj 
hereafter  be  explained^  foon  occurred,  which  req- 
dcred  the  further  difcuffion  of  this  point  of  crc-r 
dibility  neceffary. 

WnrffcamTert  Accordingly,  this  queftion  was  again  brought 
MS7"Rer*  ^^^^^  confidcration  of  the  court  of  King's  Bench 
4i4^SGco.ii.   ^p  ^  fpccial  verdift,  in  the  cafe  of  Wyndbam  and 

Cbet'wynd.    In  that  cafe,  W.  C.  being  feifed  of 
lands,  &c.  made  his  will  and  a  codicil  thereto^ 
bearing  date  14th  May  175c  $  and  after  devifing 
certain  parts  thereof  in  the  will,  charged  the 
refidue  of  his  real  and  perfonal  eftates  with  the 
payment  of  all  his  jufl.  debts,  legacies,  and  in** 
cumbrances.     The  will  and  codicil  were  duly 
executed  in  the  prefence  of,  and  fubfcribcd  by, 
S.  S.  R.  B.   and  I.  H,— S.  S.  and  I.  H.  were 
attornies  at  law,  and  had  been  employed   by 
W.  C.  in  or  about  the  year  1747  to  folicit  a 
private  a6l:  of  parliament,  and  charged  him  as 
debtor  in  their  books  for  the  fees,  and  expences 
of  foliciting  thereof,  the  fum  of^.318,  and  the 
charge  continued  fo  until  and  after  the  death  of 
W.  C,     Some  time  after  which  S.S.  and  Rl  B. 
delivered  a  bill  for  pafllng  this  a£t  to  the  truftees 
appointed  in  the  a£t  for  the  purpofes  therein 
mentioned :  there  was  a  claufe  in  the  a6):  for  pay« 
'    ment  of  the  expences  attending  the  fame,  and 
before  the  examination  of  S.  S.  and  R.  B.  as 
7  witncflcs 
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witricfles  on  this  gefbmerit,  there  'was  received 
from  the  truftees  the  fum  of  >C*  30a.  4^.  ii.k 
and  the  truftees  were  willing  to  have  paid. (he 
remainder  of  the  demand,  if  it  had  not  been  l!br 
a  mifcalculation.     There  Was  iikewife  a  current 
account  open  and  fubfiftTng  between  S/S.  R.B* 
and  W.  C.  for  other  bulinefs^  on  tlie  balance  of 
which  acdount^  if  ftated  at  that  time^  S.  S.  and 
R.  B.  were  indebted  to  W.  C,  £,  138.  14/.  io</# 
Alfo,  at  the  death  of  W.  C«  there  was  due  and 
owing  from  him  to  I.  H.  the  other  fubfcribinff 
Witncfs,  who  was  his  apothecary,  £,*ii*  is^  sd^ 
'£.  ii  whereof  were  due  on  the  15th  JDeccmbcr 
V749  on  'fimple  contraftj  W.C,y.died  on  17th 
IM'ay  1750.  There  were  mortgages  upon  .WrC/i 
ellates  at  the  tinie  of  his  figning  the  faid  wi& 
aiid  codicil^  and  of  his  death, '^  the  amount  oF 
X*  a4i^<>'    And  at  the  time  of  liis  death  hie 
owed  £•1,600  upon  bond,  ahd\£.  2,874  upon 
fimple  contraft.     His  perfooal  eftate.then  a- 
mounted  to  iC»i3j97^j  and  was  lufficient  to  pay 
all  the  fimple  contraft  and  bond  debts.     The 
eftates  in  mortgage  were  of  fufficient  value  to 
difcharge   the  incumbrances  thereupon.      The 
executor  of  W.  C.  paid  J.  H.  one  of  the  wit- 
nefles  the  fum  of  jf.  18,  5J.  5^.  after  W.  C.'s 
death  and  before  his  examination  in  the  caufe. 
Ul>on  thefe  fafts   the  queftion  was.  Whether 
thefe  paper  writings,  or  either  of  them,  were 

or 
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or  were  not  duly  executed^  ib  as  tor  padf 
lands. 

P)id.  This  depended  upon  two  queftions ;  firft,  Whe- 

ther the  fads,  as  ..dated,  did  make  fhefe  intereftecf 
witneffes,  and  render  them  Jiot  credible  ?  Se- 
condly,  if  fo.  Whether  the  fubfequent  circum- 
ftances  did  not  remove  the  objeftion,  and  re- 

feftablifh  their  credibility.  ? 

,     .  «  •  -  ... 

Ibid.  To  the. firft  it  was  argued  for  the  devifee,  that 

thefe  witneflcs'  were  no  legatees,  and  derived  no- 
thing from  the  gift  or  bounty  of  the  teftator ;  that 
they  werejii(try, entitled  to  payment  of  their  debts, 
though^  no  willhad  ever  been  madej  that  the 
peffbnar  affets  were  the  proper  fund  for  them  to 
refort  to,  and  that  it  was  fufficient  to  pay  their 

demands,  therefore  they  were  not  interefted  in  the 

'      •'     ')    •  ... 

charge  on  the  real  eftate. 


Ibid. 


To  the  fecond,  it  was  contended  that  they 
were  competent  witneffes  at  the  time  of  the  exa- 
mmation,  their  debts  being  then  difcharged. 
That  the  word  credible'in  the  ftratutc  29  Car.  11. 
c.  3,  was  an  ambiguous  expr.eflion,  and  capable 
of  many  fenfes,  but  there  feemed  to  be  a  parlia- 
mentary expofition  thereof  in  the  ftatute  of  the 
'4th  and  5th  Ann,  c.  16.  feft.  14.  whereby  three 
witncfles  were  required  to  authenticate  a  nuncu- 
pative 
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pative  wiUj^nd.it  was  declaredi  that  fuch  as  were 
good  mcne0bs  in  trials  at  common  I^^  fhould 
be, deemed  good  w?t7iefles  to  eftablifh  a  nuncu-* 
pative  wilL  Now  allowing  the  ra];][ie  expofition 
to  take  .place,  pn  the  ftatute  of  &auds3.tbeQ^..as 
thefe  witnefTes  would  be  unexceptfonable  on  a 
trial  at  law  in,  refpciSt.  of  interctt,  fo  th^  would 
be  competent/  and^  therefore,  c^edil^le  vatnefies 
to  the  pjrefipnpdevife*        ' 

On  the  odier  fide,  it  was  argued  for^he  hdrat  ibid. 
law,  that,  at  the  time  of  the  atteftation,  the  wit- 
nefles  wereinterelteds,  ajnd  therefore  incompetent; 
and  that  tbtriy  slnd  not  the  tkrie  of  examination, 
was  the  proppr  time  of  infpefting  their  credibi* 
lity,  elfe  it  would  open  >gr^t)er  opportunfcies.^  of 
'fraud  and  perjury  than  exifted  before  the  aa  ^  that 
it  would  be  fettiiig  up  witn^iles  to  hire,  and  would 
put  the  validity  of  a  will  io;thc  power  of  thicirit- 
nefles,  by  releafifig  or  not  ,releaGng  their  intereft. 
Tbaf  if  a  witnefs  was  unexceptionable  at  the 
time  of  atteftation,  and  afterwards  became  infa- 
mous or  infane,  the  will  was  neverthelefs  a 
good  will,:  which  pfDved  that  his  condirion  at 
the  time  of  atteftation  was  alone  to  be .  regani- 
cd;  that  the  word  ,Ct-edible  meant  fomething 
more  thaa  competent ;  that  the  law  required 
competency  before,  and  it  was  not  to  be  ima- 
gined that  the  learned  compiler  of  this  ftatute. 

Lord 
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Um  mtr,  'Wftuld  jpbt  lA  ft  word  that  at  beft 
lAras  fopeffiuQtm ;  Vhattih  tht  ftatuce  of  the  ijdi 
Car.  n.  i^nft  defcr  ft^iding,  and  in  all  the 
^une  laws^  the  exprefiion  of  Credible  WitneJQes 
ins  Uftd^  which  had  always  been  underftood  to 
rineah  Aiore  than  competent^  and  to  give  the  juC- 
tiees  a  difcretion^  whether  they  would  convift 
upon  ^h  teftknony  or  not,  though  the  Witnefles 
were^  in  law^  fkriAly  admiffiUe ;  iHd  the  cafes  of 
Biliard  and  Jemings^  and  Anjley  and  Dowfing^ 
were  cited. 

.After  the  ccfurt  had  taken  (bme  time  to  con^^ 
fidcr  of  it>  they  all  agreed^  that  the  will  was  duly 
atteited  by  three  credible  witnefles.  And  Lord 
Mansfield  delivered  a  very  elaborate  judgnnenti 
in  which  he  took  occafion  to  enter  very  fully  into 
the  difcuffion  of  the  meaning  of  the  word  "  cre- 
^dible"  in  the  ftatute  of  frauds  $  which  his 
lordfhip  confidered  as  enable  of  being  conferred 
on  an  interefted  witnefs  by  payment  or  a  re« 
leafe. 

toi^  camd.  But  in  a  fubfequent  cafei  which  t  fliall  pre^ 

^'erf^,l4.   fcndy  cite,  it  is  ftated,  that  Lord  Mansfield^  iprt*^ 

vious  to  his  delivering  his  opinion  in  the  laft^ 
inenttoned  cafe,  declared,  that  //  was  bis  iMft^ 
<and  he  was  perfonally  anfwemUe  for  all  its  errorsj 
the  judgment  of  tbe  court  being  gemrdl,  that 

they 
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they  held  the  will  duty  executed  according  to  ^i 
ftatuce. 

It  is  material  hert  tb  obfcrirc,  thkt  there  is  ah 
tflential  difierence  in  the  wdrding  of  that  claiift 
in  the  ftatute  of  the  25  Geo.  ll.  t.  63  which  pro« 
vides  for  the  cafe  of  legatees^  ahd  that  which 
provides  for  the  cafe  of  creditors  whofe  debts 
are  charged  upon  lands  or  hereditaments ;  for 
in  the  former  cafe^  no  provifion  having  beeii 
made  for  peribns  whofe  interefls^  though  arifing 
undef  wills  of  landsj  ate  not  immediate  as 
legatees,  but  only  confequendaU  inftances  of 
tlut  nature  ftill  remain  in  the  fame  ffcate  as  they 
were  in  previous  to  the  llatute  of  the  1  j  Geo.  IIL 
Becauie  that  being  an  explanatt>ry  lawj  it  can* 
not  be  expounded  by  any  ftraihed  conftruftion^ 
but  muft  operate  according  to  the  exprefs  lettef 
thereof,  fince,  otherwife,  if  any  conftrudion  could 
be  made  againft  the  exprefs  letter  of  the  expofition 
made  by  parliament,  there  would  be  no  end  of  ex-^ 
pounding.  But  in  the  latter  cafe,  a  general  charge^ 
as  well  as  a  particular  charge  for  payment  of 
debts,  fcems  equally  within  the  letter  and  fpirit 
of  the  ilatute  ;  in  the  former  cafe,  the  words  of* 
the  ftatute  are,  **  if  any  per/on,  &c.  to  whom  any 
•*  beneficial  devife,  &c.  (except  charges  on  lands 
•*  or  hereditaments  for  payment  of  debts)  is 
"  thereby  given  or  made,  &c.  fuch  dcvife,  &c.  fo 

K  ^far 
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«  far  as  concerns  fuch  ferf&ny  &c.  fhall  be  void/* 
So  that  the  whole  of  the  claufe  refers  to  an  im- 
mediate legatee,  and  not  to  one  whofe  intereft  is 
not  dire£t  but  confequential ;  but  in  the  latter 
claufe  the  words  are,  "  In  cafe  by  any  will,  &c. 
''  any  lands,  &c.  be  charged  with  any  debts,  and 
*'  any  creditor  whofe  debt  is  fo  charged,  hath 
^'  attefted,  &c.  every  fuch  creditor  Ihall  be  ad- 
"  mitted  as  a  witnefs  to  the  execution  of  fuch 
Supra,  124.  "  will  or  codicil/'  If  this  be  the  true  conftruc- 
tion,  the  laft  cafe  of  Wyndham  and  Cbetwynd 
does  not  feem  to  want  the  aid  of  any  particular 
arguments  to  fupport  the  opinion  of  the  court, 
fince  upon  the  general  circumftanccs  of  the 
cafe  it  falls  within  the  latter  provifion  of  the 
.  ^  25  Geo,  II.  c.  6,  as  to  creditors,  witneffcs, 
whofe  debts  are  charged  on  lands  or  heredita- 
ments. 

This  point  of  credibility  was  again  agitated, 
in  the  cafe  of  Doe  on  the  demife  of  Kindfon  v. 
Kerfeyy  which  came  before  the  court  of  Com- 
mon Pleas  on  a  fpecial  cafe  upon  an  ejeftment. 
The  circumftanccs  material  to  the  point  now  un- 
der confideration  were  thefe : 

^kL^T*         *f^^^  Knotty  by  a  paper-writing  purporting  to 
▼erf.  Kerfey.     \y^  j^Js  ^ju^  dcvifcd  his  real  eftates  to  his  wife  for 

life,  and  after  the  deceafe  of  his  wife  devifed  cer-- 

tain 


tain  hereditaments,  therein  particularly  defcribed, 
to  truftees  and  their  fucceflbrs  for  ever,  upon  truft 
to  apply  the  rents  and  profits  thereof  to  fuch 
poor  people  within  the  lordfliip  of  Maulfmeahum 
as  he  therein  itemed,  viz.  indigent  orphans  under 
ten  years  of  age,  unable  to  labor,  poor  aged 
people  utterly  paft  labor,  poor  impotent  pebple 
lame  or  blind  and  who  could  not  labor;  and  to 
put  out  the  children  of  fuch  poor  pebple  as 
above,  either  fons  or  daughters,  apprentices  as 
foon  as  they  were  fit  for  it.  This  paper  writing 
was  figned,  fcaled,  and  publilhed  by  the  faid 
John  Knott'j  in  the  prefence  of  Ueniy  Holmey 
Robert  Burr  ay  and  John  Mitchell,  who  fiiblcribed 
the  fatne  in  the  prefence  of  the  devlfdh 


>f 


iMty  TJolme  and  Robert  Burra  were  two  of     ibid, 
the  truftees  above  named,  and  they,  and  alio 
John  Mitchell,    the  other    fubfcribiiig  wlrnefs, 
were,  at  the  time  of  attefting,  and'  long  after- 
wards,  feiffcd  in  fee-firhple  of  lands,  &c.  with- 
in  the    lordlhip   and    townlhip    of  Mauljmea^ 
burn  afor^faid,  and  during  the  time  afbrcfaid' 
were  poffeflcd  of  and  occupied  the  fame,  and  in- 
habited  within    the' lordfhip;   the  lordfhip  of 
Maulfmeaburn  was  a  large  diftrift,   and  main- ' 
tamed  its  own  poor,  and  the  witneffes  to  the  will 
were  chargeable  and  taxable,  and  were  aftually 
charged/  afleffed,  taxed,  and  p^d  towards  the 

Ka  poor. 
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poofj  and  all  other  taxes  of  the  faid  lordihips.  It 
appeared  that  Hmy  Holme  and  Roteri  Buna  had^ 
previous  to  the  time  of  the  trial,  releafed  all 
their  intereft  under  the  faid  paper-writing,  pur<^ 
porting  to  be  the  will  of  die  faid  John  Knotty  to 
the  other  truftees  therein  named  %  and  alfo  that 
thejr,  and  John  AGtcbill  the  other  witnefsj  had 
ieverally  conveyed  away  and  diipofed  of  all  dieir 
refpe&ive  eftates  and  intereft  lying  in  the 
within  lordlhip  and  townihip  of  Mdulfmeaburu 
before  the  trial. 

Ibid.  And  the  queftion  was.  Whether  this  paper* 

writing,  piirporting  to  be  the  will  of  Jolm  Knott, 
was  fufficient  to  pafs  the  hereditaments  in  man* 
ner  above  mentioned  ?  which  depended  upon  the 
queftion.  Whether  the  releafe  and  diipofition  of 
their  reipeftive  eftates  and  interefts  had  reftored 
the  credit  of  the  witnefles  ?  for,  if  not,  it  muft  fall 
to  the  ground,  as  the  objeAion  to  it  was  not 
cured  by  the  aft  of  the  25  George  IL  And  it 
was  held  by  C//w,  Batburfty  and  Gouldy  againft 
die  opinion  of  Pratt  Chief  Jufticc,  That  a  wit- 
nels,  incompetent  at  the  time  of  atteftation,  might 
purge   himfelf  afterwards  either  by  releafe  or 

payment,  and  become  competent  by  the  rule  of 
law. 


4  "tsxmH  Bcc        But  the  cauie  was  afterwards,  to  avoid  any 
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further  litigation^  adfufted  by  agreemc nti  and 
the  parties  divided  die  eftate  amongft  tiiem« 

Upon  tiiefe  cafesy  which  have  arifen  relped* 
ing  diis  queftion  of  credibility  of  witnefTes^  the 
authorities  ftand  thus :  Lord  Chief  Juftice  Lee^ 
and  the  three  puifne  judges  of  the  court  at  that 
period^  with  Lord  Cambdtny  and  fuch  of  the 
Judges  of  the  Court  of  King's  Bench  as  differed 
with  Lord  Mansfield  on  the  general  pointy  fup* 
port  the  dodlrine^  that  Credibility  has  the  fanne 
meaning  as  Competency,  muft  exift  at  the  time 
of  atteftauon,  and  cannot  be  difpenfed  with  or 
fupplied  by  any  e9C  poft  faSo  procedure  :  Lord 
Mansfield^  and^e  Judges  of  the  Court  of  King's 
Bench  who  agreed  with  his  lordfhip,  together 
with  the  three  puiihe  Judges  of  the  Court  of  Com* 
mon  Pleas,  who  fat  ^th  Lord  Camiden,  were  of 
opinion,  that  competency,  according  to  the  rule 
of  law  at  the  time  when  the  witnefles  were  called 
upon  to  prove  their  atteitation,  was  fufficient. 

But  to  thofe  Judges  who  entertained  the  former 
opinion  upon  this  point,  we  may  certainly  add 
the  legiflature  at  large,  who,  by  the  explanatory 
law  of  the  25  George  IL  have  in  all  cafes,  to 
arife  fubfequent  to  the  4th  of  June  1752,  pre- 
cifcly  adopted  that  expofition  -,  for,  although  the 
ftatute  has  faid,  as  the  cafe  was  queftionabli 

K  3  previous 
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pluvious  thereto^  wi^$,  executed  before  the  time 
limited  therein^  (hall  not  be  rendered  invalid  by 
reaibn  of  a  miftake  in  conftrudlion  i  and  that^  there^ 
fore^  to  e£fe£hiate  fuch  wills>  the  common  law 
method  of  fupplying  credit  by  an  expoJifaSo  zSt^ 
as  a  releaie  or  payment^  fhall  be  fufEcient :  yet, 
as  to  all  wills  to  ,be  made  after  that  time^  the 
legiflature  have  exprefsly  faid^  that  no  man,  not 
competent  at  the  time  of  atteftation,  ihall,  by 
any  fubfequent  aAi  become  credible  at  the  time 
of  examination,  by  enacting,  that  to  render  all 
men  credible  at  the  time  of  examination,  any  a£fc 
to  make  them  incompetent  at  the  time  of  attefta^ 
tion  ihall  be  void. 

Before  we  leave  this  part  of  our  fubjeft,  it  is 
necefiary  to  recal  the  attention  of  the  reader  once 
more  to  the  cafe  of  Doe  and  Kerjey^  becaufe,  on 
the  firft  impreflionj  this  cafe  fecms  to  fall  within 
the  letter  of  the  latter  provifion  of  the  ftatute  15 
George  11.  for  that  will  bore  date  before  the  24th 
June  1752,  and  witnefles  to  wills  made  previous 
to  that  period  were  thereby  made  competent  on 
payment,  tender,  or  releafe  of  their  legacy :  but, 
on  the  conftrufbion  of  the  a6t,  no  legatee  witnefs 
appears  to  be  within  the  provifions  of  the  third 
daufe,  that  provides  for  cafes  previous  to  the  24th 
June  1752,  who  would  not  be  wi  thin  the  provifion 
of  the  firft  claufe,  if  the  will  bore  date  fubfequent 


i  m  1 

to  that  period :  and,  for  the  realbn  already  ftated^ 
this  cafe  does  not  fall  within  the  firft  claufe^  and 
therefore  is  out  of  the  tliird  claufe. 


But  a  legatee  may  be  a  witnefe  agatnft  a  will; 
for  the  reafon  why  a  legatee  is  not  a  witnefe  for 
a  will  being,  bccaufe  he  is  prefumed  to  be  par- 
tial in  fwearing  for  his  own  intereft^  it  follows 
that  a  legatee,  when  he  fwears  againft  a  will, 
fwears  againft  his  intereft,  and  fo  is  the  ftrongeft 
evidence. 


Oxendon  ▼• 

Pencrice, 
Salk.  69  ly  5. 


And  if  it  ftand  indifferent  to  the  witneflcs, 
whether  the  will,  under  which  they  are  legatees 
and  to  which  they  arc  witncffes,  be  valid  or  not; 
the  witnefles,  though  legatees,  are  credible* 

■ 

Thus,  where  the  devifce  died  on  the  loth 
February  1746,  having  made  a  will,  dated  15th 
May  1746,  of  his  whole  effate  real  and  perfonal, 
charged  with  debts  and  legacies :  the  three  fub- 
fcribing  witnefles,  as  being  in  his  fervice  at  his 
death,  had  legacies;*  one  30/.  a  year  for  life, 
the  two  others  pecuniary  legacies  j  all  three  re- 
leafed  the  ad  February  1746.  The  teftator  had 
alfo  made  a  former  will,  on  the  20th  of  Decem- 
ber 1744,  attefted  by  three  difinterefted  perfons, 
under  which  the  three  fubfcribing  witneffcs  to  the 
will  of  1746  would  have  had  the  lame  legacies. 

K  4  A  bill 
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^  bill  was  brought  in  Chancery  u>  have  the  latter 
viU  ^abliihed.  It  was  contended,  that  not^ 
withftanding  the  will  of  I744>  (which  the  tcftator 
had  revoked  as  he  thought  efieAuallyj  and  might 
probably  have  cancelled)  it  was  a  benefit  to  the 
witnefles,  at  the  time  of  fuhjcrihingy  to  have  a 
legacy  under  the  latter  will.  But  the  Lord 
Chancellor  was  clearly  of  opinion,  that  thefe 
yitrt  good  witnefles }  for,  at  the  death  of  the 
teftator,  it  was  indifferent  to  them  which  will 
prevailed ;  and  his  lordihip  declared  the  will  of 
^e  15th  May  1746  to  be  well  proved,  efta^ 
bliihed  it,  and  decreed  the  truft^ 

An  infamous  perfon  is  not  a  competent  wit* 
nefs  to  a  will  under  this  ftatute, 

Veiidock  K.  Thus  where  the  queftion,  on  a  fpecial  cafe  re? 

#  B^r?8  Bcc.    fcryed  at  the  affizes,  was.  Whether  a  perfon  who 
U^%%?0. 1,      before  the  time  of  atteftation  had  been  indiAedj 

tried,  and  convided  for  dealing  a  fheep,  and  was 
found  guilty  to  the  value  of  ten  pence,  and  had 
judgment  of  whipping,  was  a  (ufEcient  witnefs 
within  the  ftatute  ?  the  whole  Court  of  Common 
Pleas  were  clearly  of  opinion,  after  three  argu-? 
sients  at  the  bar,  that  he  was  not  a  competent 
yicitnefs^  and  laid  it  down  as  a  rule,  that  it  was 
the  crime  that  created  the  infamy  and  took 
|iway  §  man's  competency,  and  not  t^e  punifhf 
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ment  for  it ;  and  that  it  was  ridiculous  to  fay, 
it  was  the  puniflimept  that  created  the  inBrny. 
The  court  faid  that  the  pillory  had  been  always 
looked  upon  as  in&nK>us>  and  to  take  away  a 
man's  eompetency  as  a  witnefs;  but  to  Ihew  the 
nbfurdity  of  this  notion9  fuppoie  a  man  was  con* 
vifted  on  the  ftattitc  againft  deer-ftealing,  there 
was  a  penalty  of  30/.  to  be  levied  by  diftrefs,  and 
if  he  had  no  diftrefs  he  was  to  be  put  in  the 
pillory;  fo  that  if  the  pillory  were  infamous^  the 
perfbn  cqnyi&ed  (according  to  this  notion)  would 
be  infiunous  if  he  had  not  30 /•  but  if  he  had  30/. 
he  would  not  be  (o^  Petit  larceny  was  felony, 
and  there  was  no  cafe  where  a  perfon  convicted 
ihcreof  was  ever  admitted  to  be  a  witnefs. 


OF 
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HAVING,  in  the  preceding  part  of  this 
cflay,  endeavoured  to  point  out  to  the 
reader  what  folennnities  are  required,  by  the 
ftatutes  of  Henry  VIII.  and  the  ftatute  of  frauds, 
in  the  external  part  of  a  will,  and  which  folemni- 
ties  it  is  neceflary  to  recolleft,  are  equally  requi- 
fite  to  wills  made  by  virtue  of  the  cuftom  as  to 
thofe  made  under  the  ftatutes  fo  far  as  the  fame 
fall  within  the  purview  of  the  ftatutes ;  the  next 
objeft  of  our  attention  will  be  the  formal  or  or- 
derly part  which,  as  has  been  faid,  comprifes  the 
parties  to  the  inftrument,  and  the  fubjeft  matter 
upon  which  it  is  to  operate. 

To  every  inftrument  of  this  nature,  then,  two 
things  are  neceflary :  firft,  that  there  be  two  par- 
ties, a  devifor  capable  of  giving,  and  a  devifee  or 
devifees  capable  of  taking  by  it.  Secondly,  that 
there  be  a  fubjedt  matter  capable  of  being  given 
by  the  former,  and  of  being  accepted  by  the 
latter.  Of  each  of  thefe,  in  their  turn,  we  fhall 
relpcftively  treat. 

8  Our 
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Our  firft  confideration  will  be.  Who  may  b* 
a  devifor  ?  The  anfwer  is.  All  perfons  whp  may 
convey,  not  difqualified  either  at  common  law 
or  by  the  exprefs  words  of  the  ftatutes  of  wills, 
may  likewife  be  devifors. 

Before  we  confider  the  nature  and  extent  of  • 
the  feveral  difqualifications,  by  common  law  or 
by  the  ftatutes,  to  devife,  it  will  be  neceflary  to  ob- 
fcrve,  that  the  words  ^'  all  perfons  "  here  ufed,  arc 
meant  to  include  natural  peribns  as  diftinguifhed 
from  civil  perfons  or  bodies  politic  i  for,  per-  iRoii6oS.Liiii 
fons  dead  in  law  cannot  devife,  viz.  abbots, 
priors,  &c. 

Nor  can  bodies  politic  aggregate,  in  their  po*    3  com-  JW«. 
litic  capacity,  devife  the  lands  or  goods  of  their 
corporation. 

And  the  law  is  the  fame  as  to  fole  corporations,    x  Rou  60S. 
fuch  as  mafters  or  wardens  of  hofpitals ;  they 
cannot  devife  the    lands    or    goods    of  their 
houfes. 

As  to  natural  perfons,  fome  of  the  difqualifi« 
cations  to  devife  take  their  rife  from  the  com* 
mon,  fome  from  the  ftatute  law,  and  fome  arc 
referable  to  both.  They  relate  either  to  the 
perfon  of  the  devifor  or  to  his  eftate*    They  may 

bo 
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be  divided  into  pofitive  and  negative^  natural 
and  civilj  real  and  perfbnal  diiqualifications* 

34,35H.viiL       There  arc  four  pofitive  perfonal  difqualifica* 
«.  5.  fee.  14.      ^^jj-g  ^^  devife  either  by  the  cuftom  or  under  the 

ftatutes  I  namely,  coverture,  being  under  the  age 
of  twenty-one,  idiocy,  and  non-fane  meniory. 

The  32  Henry  VIII.  c.  !•  which,  for  the 
fake  of  diftinftion,  I  (hall  call  the  firft  ftatute 
of  wills,  makes  no  provifion  as  to  this  pointy 
but  enafts,  "  that  all  and  every  perfon  *  and  per-  . 
**  fons  bavingy  &c.  Ihall  have  power  to  give,  cKf- 
"  pofe,will  and  devife,*'  leaving  it  to  conftruftion 
to  determine  who  ftiall  be  included  in  the  defcrip- 
tion  of  "  all  and  every  perfon  and  perfbns/'  But, 
upon  the  conftruftion  of  ftatutes,  the  mere  letter 
is  not  to  be  confidered,  but  the  internal  meaning 
and  fenfe  of  the  Icgiflature  therein,  for  often- 
times cafes  within  the  letter  of  a  ftatute  are  not 
within  the  fenfe  thereof,  the  fenfe  being  fome- 
times  more  confined  and  contracted  than  the 
letter,  and  ibmetimes  more  large  and  extenfive« 
This  extending,  or  diminilhing  the  operation  of 
the  words  of  a  ftatute  is  called,  in  law,  conftruing 
it  according  to  the  equity  of  the  ftatute,  which 
equity  implies  the  enlarging  or  diminilhing  the 
letter  according  to  legal  difcretion,  fo  as  to 
embrace  all  the  purpofes  to  attain  which  the 
ftatute  was  enafted.    And,  therefore,  where  the 

letter 
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letter  of  the  ftatutc'  of  the  320!  of  Henry  VIIL 

empowers  ^'  all  and  every  perfon^  &c.  to  will 

^^  and  devife/'  the  equity  of  the  law  corre&s  thefe 

general  words>  and  reftrains  them  to  comprehend 

only  fuch  peribns^  as  by  the  rules  of  the  commoa 

or  ftatute  law  could^  previous  thereto^  alienate 

lands  by  other  kinds  of  conveyances;  and>  as 

before  the  ftatute  of  uies^  no  perfbn^  unlefs  under 

particular  local  cxiftoms,  was  fuffered  to  pals  the 

ufe  by  will^  who  could  not  by  legal  conveyance 

pafs  the  land  itfelf^  (6,  after  the  ftatute  of  will% 

no  perfbn  was  held  to  be  impowered  thereby  to 

pafs  land  by  will  to  take  effeft  after  his  deaths 

who  could  not  pafs  the  lands  by  other  con* 

^eyancc  during  lus  life.    Then,  although  the  ^tj^tj!^ 

3  ad  Henry  VIII.  gave  power  to  every  perfbn 

having  land  to  deviie  it,  and  made  no  ezcepdoi^ 

nor  created  any  particular  qualification,  yet  the 

law  operated  on  thofe  general  words,  and  re« 

ftrained  them  i  faying,  no  perfon  difabled  by  the 

common  law  to  diQ)ofe  of  their  property  by  other 

conveyance  fhould  devife  it;  therefore,  in  ex* 

pounding  that  ftatute,  a  woman  covert,  pd%)n 

under  twenty-one,  idiot,  or  perfon  of  non-fane 

memory,  was  confidered  as  not  comprehendisd 

under  theie  general  words. 

But,  by  the  explanatory  ftatute  of  34,  lienry 

Vlllt  c.  5,  fee,  14.  it  is  enafted,  in  order  to  re- 

7  move 
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move  all  fcruplcs  on  this  head,  "  that  wills  or 
^  tcftaments  made  of  any  manors,  lands,  tcne- 
*  mcnts,  or  hereditaments,  by  any  woman  covert, 
•'  or  perfon  within  the  age  of  twenty-one  years, 
•*  Idiot,  or  by  any  perfon  of  non-fane  memo- 
**  ry,  fhall  not  be  taken  to  be  good  or'effcdhial 

« 

«  in  law," 

Of  thefc  four  difqualifications  to  which  the 
cuftom  of  devifing  was  generally  fubjeft,  and 
which  the  ftatutc  of  the  34th  Henry  VIIL  re- 
tdgnizes  and  exprefsly  adopts,  one  is  zprefumed 
natural  and  pbfitive  dilquaHfication.fbr  want  of 
jiidgmeftftir  difcretion  in  die  perfon  devifing; 
rikttiely,  being'  tinder  the  age  of  twenty-one. 
Tvfrb'^fe'  hatut|il  *  and  pofitive  difqualifications 
fo^  want  of>will,  or  a  diipofihg  mind  in  the  devi-' 
fijr;  K^ittcly,  ididcy" and  non-fane  mcmtiry;  and 
oftfe  is  a:  civil  pofitrye  dilqualification,  for  want  of 
pdtveror  free  a]gency,;namely,  covfcrturc. 


t     *     r 


'  ';1rhe  difqualification  arifiiig  from  being  under 
Ae  age  of  twenty-oiie,  is  founded  on  a  prefumed* 
want  of  difctetibh  in  perfons  in  the  early  ftage  of 
life  to  difpofe  of  their  property;  the  lawi  there- 
fore, in  companion  to  the  weaknefs  of  their  judg- 
ment^ has  utterly  difabled  them  from  conveying 
aihd  transferring  their  inheritance  or  freehold, 
until  the  judgment  has  arrived  at  maturity :  and, 

as 
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as  the  law  cannot  weigh  with  precifion  the  par- 
ticular ability  and  judgment  of  each  indiyidual> 
and  it  would  be  inconvenient  and  dangerous  to 
intruft  any  court  to  determine  upon  pcrfonal 
difcrction  at  different  ages,  as  different  perfons 
might  entertain  a  variety  of  opinions  of  an  in- 
fant's 'ability  and  judgment,  it  has  wifely  laid-  it 
down,  as  a  fa&  ta  be  pr^fumed  and  not  to  be  de- 
nied, that  all  men  under  the  age  of  twenty-one 
(hall,  in  common,  lie  under  this  imputation  of 
want  of  difcretion ;  and,  therefore,  in  the  execu- 
tion of  all  inftruments  the  right  to  convey  real 
prx)perty,  whether  it  originates  by  common  law, 
general  cuftom,  or  ftatute,  itn^\it%,prima  facie,  that 
the  perfons  conveying  are  of  full  age,  and,  unleis 

they  arc  fo,  the  ihftrument  will  not  be  valid. 

•  •'■  •  ,  •    .     .        .  ^  . 

.'But,  if  there  be  a  local  cuftom,  that  all  lands   ^^i";^" 

and  tenements  within  fuch  a  precinft  &c.  fhall 

be  devifable  by  all  manner  of  perfons  who  {hall 

be  of  the  age  of  fifteen  yearsi'  or  above  luch  age, 

a  devife  made  of  lands  or  tenements  by  one  of 

Aich  age  is  good.  ' 

And  it  Ihouldvfeem  that,  fii'  pltading  a  will  by  Hob.  %!$.  Rob. 
an  infant,  a  certain  age  muft  be  *fet  down,  that*  39  e.  3.  a  b. . 
the  court  may  judge  it  an  age  of  difcretion  ^  and'  i>um.'fnit  inf. 
it  muft  not  be'  left  upon!  telling  twelve  pence^  or     19  £.a.'Godb. 

meafutihg    *^ 
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tneafufing  i  yatd  of  doth}  for^  cuftom  catinoc 
abrogate  the  law  of  nature* 

The  cuftom  of  making  a  wJl  by  an  infant  at 
fifteenj  being  againft  common  ligh^  cannot  be 
alledged  in  a  town9  unlels  it  be  laid^  that  die 
tenements  are  widiin  ibme  certain  fee  or  borough^ 
&c«  and  not  that  diey  are  in  a  certain  yilL 

And  in  reckoning  the  age  of  an  infant^  the  day 
of  his  birth  Ihall  be  reckoned  exdufive :  Thus,  if 
he  were  bom  the  15th  of  February  1608^  this 
month  twenty-one  years  after  he  will  be  of  full 
age  the  14th  of  February. 

Andj  to  prove  non-age^  an  almanack  was 
produced  in  which  the  father  of  the  devifor  had 
writ  his  nativity  1  and  it  was  allowed  to  be  ftrong 

evidence. 


Dyer  143.  b. 
203  b.  nu  75. 


Flet.  L  I.e. II. 
f*io« 


Pytr  JOS. 


The  difqualification  of  idiocy  is  founded  on 
the  aftual  incapacity  of  the  peribn^  and  is  a 
common  law  difability.  An  idiot,  or  natural 
fool,  is  one  that  hath  had  no  underftanding  fit)m 
his  nativity,  and  therefore  is  by  law  prefumed 
never  likely  to  attain  any:  for  which  rcafon 
the  cuftody  of  him  and  of  his  lands  was  formerly 
vefted  in  die  lord  of  the  fee ;  and  ftill ,  by 
ipecial  cuftom  in  fome  manors,  the  lord  ftiall 

have 
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^ave  the  managing  of  idiot  an4  lunatic  copy- 
holders j  but  the  17th  Edward  II.  c.  9.  dircfts 
(in  affirmance  of  the  common  law)  that  the  king 
ihall  have  ward  of  the  lands  of  natural  foolsj 
taking  the  profits  without  wafte  or  deftru6tion, 
and  fiiall  find  them  neceflaries  1  and^  after  the 
death  of  fuch  idiots^  he  (hall  render  the  eflate  to 
the  heirs^  in  order  to  prevent  fuch  idiots  from 
aliening  their  lands^  and  their  heirs  from  being 
dilinherited» 

A  man  is  hot  an  idiot,  if  he  hath  any  glim-    f.n.b.  23^ 
mcring  of  reafon,  fo  that  he  can  tell  his  parents, 
his  age^  or  number  twenty  pence^  or  the  like 
common  matters.    A  man  who  is   born  deafi 
•dumb,  and  blind,  is  looked  upon  by  the  law  as    ^F{etn.'"L  T' 
in  the  fame  ftate  with  an  idiot,  he  being  fuppofed     '^'  "^"^^ 
incapable  of  any  underftanding,  as  wanting  thofe 
lenfes  which    furnifli  the    human    mind    with 
ideasi 


And  by  the  old  comnion  law  there  are  writs 
(0  enquire  whether  a  man  be  an  idiot  or  noc^ 
which  muft  be  tried  by  a  jury  of  twelve  men. 


F.  N.  B.  23i« 


The  third  natural  difqualification  is  that  of  cro.  U-  497. 
being  of  non-fane  memory,  and  is  likewife  found-       ^^'  ^^ 
cd  on  the  aftual  incapacity  of  the  perfondevifing 
to  do  any  aft  relating  to  the  difpofition  of  his 

L  property. 
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property,  and  confequcntly  is  a  common  law 
difability*  It  is  dierefore  neceflary  that  every 
one  muft  be  of  good  and  fane  memory  at  die 
time  of  difpofing  of  his  property. 

Marquis  of  ^^d  it  IS  Hot  fufficient  that  the  tcftator  be  of 

cafe,  6  Co. 23-   memory,  when  he  makes  his  will,  to  anfwer  fami- 

Dyer  7:,  a  in  ^'  i  L 

margin  per  jjar  and  ufual  queftions,  but  he  ought  to  have 
I  ch/Rcp.  i3»  a  dilpofing  memory,  fo  that  he  is  able  to  make  a 
Moore  760.  '  difpolition  of  his  lands  with  underftanding  and 

reafon  i  and  that  is  fuch  a  memory  which  the 
law  calls  a  fane  and  perfect  memory. 


ft  Co.  23  b. 


4  Co.  6r  b. 

Hob.   225. 
Co.  Lite.  II2> 

b. 


Dyer  354»  14- 
Swinb.  i^8. 


And  what  fhall  be  faid  to  be  a  fane  and  per- 
fect memory  at  the  time  of  devifing  of  land,  is  a 
queftion  to  be  determined  at  common  law. 

The  fourth  difqualification,  exprefsly  enaftcd 
by  the  ftatute  of  34  Hen.  VIII.  is  coverture, 
which,  as  has  been  faid,  is  a  civil  difqualifi- 
cation at  common  law,  arifing  from  want  of 
power,  or  free  agency ;  for  the  law,  having  put 
a  wife  under  the  obedience  of  her  hufband  and 
fubmitted  her  will  to  his,  prefumes,  (and  admits 
no  evidence  to  the  contrary)  all  adts,  done  by 
her  during  coverture,  done  by  the  conftraint 
of  her  hulband,  and  to  be  his  afts  and  not  hers ; 
and,  confequcntly,  infers  that  fhe  wants  free  will 

as  die  others  want  judgment. 

And 
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And  Aeftfore  it  laf  hdlderii  that  a  feme  covert 
cannbt  devife  to  her  huftand ;  for  that  would 
be  the  a6t  of  the  hufband  to  convey  the  land  to- 
himielf. 

So,  in  29  E.  3  *,  where  a  woman,  fetfcd  of 
lands  devifable,  took  an  hufband,  ahd  had  ifiue, 
and  deviled  lands  to  the  hufband  for  hh  life 
and  died,  and  a  writ  of  waite  Was  brought 
againft  him  ^as  tenant  by  the  couftefy;  it  was 
holden  that  it  did  lie,  and  that  he  was  not  id 
by  the  devife. 

But,  in  SkepwitFs  cafe,  the  queftion  was. 
Whether  a  cuftom  for  a  feme  covert  to  devife 
was  good  ?  The  fads  were  as  follow :  it  was 
found,  upoA  a  fpecial  verdift  on  an  aftion  of 
trefpafi,  that  the  placte  where,'  See.  was  copy- 
hold land,  and  that  the  cuftom  was,  that  qu4e^ 
Uhet  fcMna  viro  co-operta  might  devife  lands 
wheredf  •  fhe  was  feifed  in  fee  according  to  the 
cuftoM  of  the  manor  to  her  hufband,  and 
funtndier  it  in  the  prefence  of  the  Reeve  and 
fix  other  perfons ;  that  J.  S,  was  feifed  of  the 
land  where,  &c.  and  had  iflue  two  daughters 
and  died,  and  that  they  married  hufbands; 
that  one  of  them  devifed  her  part  to  her  huf- 
band by  will  in  writitig  in  the  prfefence  of  the 
Reeve  and  fix  othef  perfons>  and  that,  after- 

L  %  wards. 


3  E.  3.  tit.  Dcv. 
firo,  43,  fo 
cited  Godb.  15* 
but  4  Co.  Rep. 
6t.    Cites 
iiame  cafe 
3E.3.Dev.Z2* 
Sed  yid.  Br. 
I>ev.34«  which 
h  the  cafe  re« 
ferred  to  eC 
S.P.Bro.  Dev. 
33  et  3 1  AIT.  3* 

•Cited  Godb.  1 5* 
et  Tid.  Fitzh. 
'Abr.  tit.  Dev* 
15  Bro.  tit« 
Teft.  13.  S.C. 
lib.  A(u  3 1| 
185  a  3. 


Godb.  T4.  PI. 
t2.  ibid  143^ 
PI.  178. 
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wards,  at  another  day,  (he.furrendered  to  her 
hufband,  and  he  was  admitted,  and  fhe  died, 
and  her  hu/band  continued  the  poflcflion.  And 
the  hufband  of  the  other  daughter  brought  an 

Godb.  T43,  PL     aftion  of  trefpafs.     It  was  contended,  that  the 

178 

cuftom  was  good,  and  12  E.  3,  was  cited  to 

(hew,  that  in  York  there  was  fuch  a  cuftom, 

,       that  the  hufhand  might  give,  the  land  of  his  own 

purchafe  to  his  wife  during  the  coverture  5  and 

it  was  faid  that  in  2^  E.  3,  it  was  held  a  good 

cpftom  that  an  infant  at  the  age  of  fifteen  years 

might  make  a  feofment,  and  that  the  fame  was 

good  at  comrhon  law;  and  yet  the  fame  all  began 

s«a  vid.  3  Com.   by  cuftom.     But  the  court  were  of  opinion, .  tha^ 

Dig.  14.  tit.  ■  •-  «    ••  r     •  1 

iJev.H.^,  et  the  cuftoni  was  unrcafonable,  becaufe  it  could 
there,  that  not  havc  a  lawful  commencement  r  for  it  ftiould 
may  dcvifc  by  be  intended  that  the  wife,  being  /ui  foteftatt 
LondTn^utit  v/W,  did  it  by  the  coercion  of.  her  hufband, 
xo^c\m^  ^  That  the  fame  law  was  of  a  cuftom,  that  th?  wife 
**'^^'  might  leafe  to  her  huft^and.     Then  it  was  urged, 

that  the  cuftom  might  be  good,  becaufe  the 
wife  was  to  be  examined  by  the  fteward  of  the 
court,  as  the  manner  was  upon  a  fine  to  be  cxa- 
mined  by  a  judge.  But  td  this  the  court  faid 
nothing. 

croantc&of  ;  But,  li  the  hufband  be  baniflied  for  his  life 
Y^^v^'  by  aft  of  parliament,  the  wife  may  make  a  wJlU 
4Vcm.ic4.      xhus,  where  the  queftion  was  touching  the  va- 

%  lidity 
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lidity  of-  the  will  of  Lady  Sandy s^  whofe  huf- 
band  was,  by  aft  of  parliament,  banifhed  dur- 
ing life,  and  who  had  thereby  bequeathed  feve- 
ral  legacies  :  The  court  were  of  opinion,  that 
the  hufband  being  by  aft  of  parliament  43anifti- 
cd  for  life,  the  wife  might  in  all  things  aft  as  a 
femefole,  and  as  if  her  hufband  had  been  dead,  and 
that  the  neceflity  of  the  cafe  required  that  Ihe 
Ihould  havefuch  power,  and  decreed  accordingly/ 

And  of  late  years,  fince^e  authority  of  courts 
of  equity  has  been  fully  eftablifhed,  and  the 
doftrines  of  powers  and  trufts  extended  to  an- 
fwer  thofe  purpofes  of  family  arrangement,  which 
could  not  be  obtained  whilft  the  ftridlnefs  of 
common  law  conveyances  prevailed,  modes 
have  been  adopted  by  which  femes  covert 
may,  by  agreement,  retain  or  procure  in  that 
fituation  the  fame  powers  over  their  own  eftates, 
real  as  well  as  perfonal,  as  they  poflefs  whijft 
fole^ 

If  fuch  agreement  be  made  before  marriage, 
it  may  be  done  without  a  fine  or  recovery  j  if 
after  marriage,  there  muft  be  a  fine  levied,  or 
recovery  fufFered  5  becaufe  the  property  of  a  feme 
covert,  pending  the  coverture,  cannot  be  af- 
fefted  by  any  aft  of  herfelf  or  her  hufband,  unlefi 
through  the  medium  of  thofe  fpecies  of  common 
afiurance* 

L  3  TherQ 
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There  ^  two  modes  of  fetdemept^  equally 

^t  for  this  purpofe  i  viz.  cither  by  way  of  truft^ 

«Vcj.i9i.        pj.  by  ^ay  of  power  over  an  ufe.    Firft,  by  way 

of  tnift^  a3  if  a  woman  having  a  real  eftace  be^ 
fore  marriage^  either  before  or  after  marriage,  by 
a  proper  conveyance  (if  after  marriage,  it  muft  be 
by  fine  or  recovery)  convey  the  feme  to  truftees  in 
truft  for  berfclf  during  hcf  coverture  for  her  fe» 
parate  ufe,  sind,  afterwards,  diat  it  il;iaU  be  in 
truft  for  fuch  perfon  as  (he  Ihall,  by  any  wri- 
ting under  her  hand  and  feal,  or  in  nature  of  a 
willj  appoint,  and^  in  default  of  appointment,  for 
hjer  heirs ;  and  then  marry,  and  ma]ce  fuch  ap-» 
pointn^eot  as  that  above  defcribed :  that  will  be 
^  good  declaration  of  the  ^ft,  and  a  cpurt  of 
equity  will  fupport  its  wd  no  conveyance 
can  be  m^adie  to  the  heir  at  law  contrary  to  this 
dircftipn  to  the  truftees,  In  the  fecond  inftancc, 
py  w^y  of  power  over  an  ufe^  which  is  the  moft 
ufual  mpde  of  making  fuch  fettlement.  As  if  a 
woman  convey  an  eftate  to  the  ufe  of  hcrfeif 
for  life,  remainder  to  the  ufe  of  fuch  perfons  as 
flie  by  any  writing,  &c.  fliall  appoi(it,  gpd  in  de- 
fault of  appointment  (q  her  own  right  heirs  s  the 
execution  of  fuch  power  r^ervcd  to  h^r  wil}  bQ 
fupporfed  in  Chancery, 

Kiph  T.  Bean.        Thus,  wHerc  in  contemplation  of  a  marriage 
ed  2  vcz.  64.     to  be  kad»  and  which  afc«rw»w  wa$  Im,  between 


707. 
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G.  and  R.  the  real  cftates  of  G.  part  whereof  were    » ^  ^^^'  »72«. 

3  Brown's  Ca. 

in  poflellion,  and  other  part  whereof  were  in  re-   p.^ri.3o8.vincr 

riiitri  vol.  4.  p.  168. 

verfion,  were  fettled,  by  releafe  dated  Off.  1722,  ca.  26.  voi.2». 
and  recovery,  in  truftees,  among  other  ufcs,  to  the  »  Eq.  cx  Abr. 
ufe  and  intent  that  if  G.  fliould  leave  iffue  either  ca.  2. 3  AtC  ' 
a  fon  or  fons,  or  daughter  or  daughters,  or  both, 
that  fliould  furvive  her,  or  that  the  iffue  of  fuch 
fon  or  fonsj  daughter  or  daughters,  fliould  furvive 
her;  then  the  trufl:ees,  and  the  furvivor  of  them^ 
his  heirs  ind  afllgns,  fliould,  upon  requefl:  and 
at  the  diredion  of  the  faid  G.  teflified  under  hef 
hand  and  feal,  by  any  deed  in  writing,  or  by  her 
laft  will  and  teftament  in  writing,  or  any  inftru- 
ment  purporting  to  be  her  laft  will,  figned  in  the 
prefence  of  three  or  more  credible  witneflcs, 
grant  and  convey  the  fame,  fubjeft  as  to  part 
to  other  ufes  therein  provided,  to  and  among 
fuch  child  or  children  as  flie  fliould  leave,  or  to 
the  iffue  of  fuch  child  or  children,  if  they  fliould 
die  before  the  mother,  to  and  for  fuch  eflate  and 
Toies,  and  in  fuch  manner  and  proportion,  a$  by 
fuch  writing,  will>  or  inftrument,  fliould  be  di* 
reeled  and  appointed ',  and,  for  want  of  fuch  dir 
redion  and  appointment,  fliould  g^ant  and  con- 
vey, &c, ;  and,  upon  further  truft,  that  in  cafe 
G.  fliould  leave  no  iffue  of  her  body,  and  that 
E.  C.  her  mother  fliould  furvive  her,  then  the 
truftees,  and  the  furvivor  of  them,  his  heirs  and 
afli^nsi  fliouldi  upon  requeft  and  at  the  charge 

L  4  of 
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of  E.  C.  grant  and  convey  them  to  hep 
and  her  heirs.  And,  upon  further  truft,  that  in 
cafe  E.  C.  fhould  not  furvive  G.  then  the  truf- 
tees,  &c.  (hould,  upon  requeft  and  at  the  charge 
of  G.  grant  and  convey  the  fame  to  her  and 
her  heirs,  or  to  fuch  othft-'ufe  or  ufes,  perfon  or 
perfons,  and  for  llich  eftate  and  eftates  as  fhe 
fhould,  by  any  inftrument  in  writing  under  her 
hand  and  feal,  attefted  by  two  or  more  credible 
witneffes,  or  by  her  laft  will  and  teftamcnt  in 
writing  duly  executed,  or  other  inftrument  pur- 
porting to  be  her  laft  will  and  teftament,  direft 
and  appoint ;  and  for  want  of  fuch  diredtipn  and 
appointment,  &c. 

Ibid.  And  in  this  indenture  of  releafe  was  contained 

a  provifo,  that  in  cafe  the  faid  G.  fhould  furvive 
the  faid  E.  C.  her  mother,  it  fhould  and  might 
be  lawful  to  and  for  her,  by  deed  indented  under 
her  hand  and  feal,  executed  in  the  prefence  of 
three  or  more  credible  witneffes,  or  by  her  laft 
will  and  teftament  in  writing  duly  executed,  to 
revoke,  alter,  change,  determine,  and  make  void, 
all  or  any  of  the  ufe  or  ufes,  eflate  or  eftates 
therein  before  limited,  declared  or  appointed,  of 
jDr  concerning  the  faid  hereditaments  j  and  by  the 
fame,  or  any  other  deed  or  will,  to  create  or  raife, 
limit  or  appoint,  any  other  new  ufe,  eftate  or 
eftates,  of  and  concerning  thcv&me,  or  any  pan 
thercpf. 

The 


[^53] 

The  marriage  was  foon  afterwards  had,  and      jj^ 
E.  C.  died,  in  January  1722,  in  the  life-time  of 
her  daughter  G, 


G.  had  iffue  only  one  fbn,  named  £• — G.  with 
intention  to  advance  her  hufband  and  his  family, 
as  (he  frequendy  declared,  by  virtue  and  in  pur- 
iuance  of  the  powers  referved  to  and  vefted  in 
her  by  the  fetdement  above  mentioned,  but  with-* 
out  having  any  opportunity  of  feeing  the  fame, 
did,  on  the  29th  September  1724,  make,  fign, 
and  feal  her  laft  will  and  teftament,  attefted  by 
three  credible  witnefles ;  and  thereby  gave  and 
devifed  to  her  faid  fon  E.  all  her  real  eftates  in  the 
county  of  Derby,  in  manner  therein  mentioned  | 
and,  if  her  fon  fhould  happen  to  die  in  his  mi- 
nority, not  having  any  lawful  iflue  at  the  time  of 
his  deceafe,  then  fhe  devifed  all  her  faid  real 
eftate  to  her  hufband,  his  heirs  and  afligns  for 
ever :  And  Ihe  thereby  gave  all  her  goods,  chat* 
tels,  and  perfonal  eftate  whatfoever,  and  alio  her 
lead  mines  and  mineral  duties  to  her  hufband, 
and  made  him  (ble  executor. 

On  the  very  fame  day  the  teftatrix  died,  and, 
in  the  February  following,  £•  her  foil  alfo  died 
an  infant^  and  without  ilTue, 


Qa 
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^^  On  a  bill  exhibited  in  Chancery  by  tlic  hut 

^  ^^  band  againft  die  heirs  of  the  wife  and  truftecs  of 

the  fetdemenc  to  have  the  benefit  of  this  devlfc) 
Lord  Chancellor  King^  on  hearing  the  caufe^ 
diiiniSed  the  bill  as  againft  the  truftees  widi  cofts, 
and  as  to  the  heirs  ac  law  without  cofb;  his 
lordih^  declaring^  that  if  the  huiband  had  any 
tide  to  the  eftates  in  queftion^  his  remedy  was 
proper  at  law  but  not  in  equity, 

^t^  Afterwards  the  huA>and  appealed  to  the  Houfe 

of  Lords  from  this  decree^  and^  on  his  behalf,  it 
was  argued>  that  in  cafe  his  wife  happened  xx$ 
furvive  £•  C.  her  mother,  then  the  truftees  of  the 
lettlement  were,  upon  her  requeft  and  at  her 
<^on,  either  to  convey  the  hereditaments  to  her* 
felf  andher  heirs  in  her  life-time,  or  to  fuch  other 
perfon  or  perfons,  and  for  fuch  eftate  and  eftates 
as  (he  (hould,  by  any  inftrument  in  wridng,  or 
by  her  laft  will  in  writing  duly  executed,  or  other 
inftrument  purporting  to  be  her  laft  will  and 
teftament,  dired  and  appoint.  That,  by  die  in«^ 
tent  of  the  general  proviib  in  the  clofc  of  the 
fettlement,  an  abfolute  power  was  alfo  refcrved 
to  G.  the  lyife,  on  the  death  of  her  mother,  to 
revoke  and  alter  the  former  trufts,  and  to  fubfti* 
tute  new  ones  in  their  place  by  her  laft  will  and 
I  teftament  duly  executed,  and  to  declare  for  whole 

\  l>ciiefit  fuch  new  trufts  fliould  enure.    That  (he 

having 
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fcaving  furvivcd  her  moiherj  which  was  the  only 
contiagency  expreffed  in  either  of  the  faid  clauies^ 
md  haying  by  her  will  or  an  inftrument  purport* 
ing  to  be  her  wiD^  duly  executed  fubiequent  to 
her  mother's  death,  linaited  and  appointed  the 
hereditafineAts>  and  the  equiuble  eflate  therein  to 
her  huJband  and  his  heirs  upon  the  contingency 
therein  inentioaed^  and  which  had  fince  happen* 
ed  a  the  hu/band  ought  to  enjoy  the  benefit  of 
fuch  appointment^  and  was  entitled  to  have  a 
legal  eftate  from  the  truftees  accordingly.    That 
the  appellant's  wife^  by  her  faid  will  or  inftru* 
mentj  direded  the  truftees  to  convey  their  truft 
eftate  to  fuch  ufes,  and  for  fuch  perfons  as  were 
ilamed  therein;  whereby  flie  exprelsly  declared 
her  intention  to  be^  that  the  legal  eftate  ihould 
remain  in  the  truftees,  and  dired:ed  it  to  be  con* 
veyed  by  them  to  fuch  cefiui  que  trufts  as  (he 
had  nominated  by  her  will  j  and  the  only  proper 
remedy  to  obtain  fuch  conveyance  was  in  a  court 
of  equity.     But  if  this  will  or  inftrument  fhould 
be  conftrued  to  enure  as  a  revocation  of  the  legal 
eftate  out  of  the  truftees,  rather  than  as  a  decla* 
ration  of  the  trufts  of  the  eftate  i  the  fame,  by 
fuch  conftru£tion,  wpuld  be  made  to  enure  con- 
trary to  the  cxprefe  words  thereof,  and  contrary 
;o  the  manifeft  intention  of  the  party  therein  de- 
dared.     That  the  fettlement  plainly  appeared 

to  h4vc  bcca  executed  by  Gt  with  a  view  and  in- 

tenciou 
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tention  of  putting  the  difpofition  of  her  eftatcs  in 
her  own  power,  fo  that  ftie  might  thereby  have 
an  opportunity  of  advancing  her  hufband  and  his 
family.  That  her  conftant  declarations  to  this 
purpofe,  and  the  folemn  execution  of  her  will 
with  this  view,  fully  explained  and  confirmed  it 
to  have  been  her  intention.  And  that  this  being 
the  cafe  of  a  will,  a  truft,  and  a  power  arifing 
upon  a  truft,  all  which  had  ufually  received  in 
equity  a  liberal  fenfe  and  conftruftion,  the  fame 
ought  here  to  be  taken  liberally,  in  favour  of  their 
intended  operation ;  and  no  conftruftion  ought  to 
be  admitted,  which  would  manifeftly  overturn 
and  difappoint  the  declared  intention  of  thq 
party. 

j^4^  On  the  part  of  the  heirs  it  was  contended,  that 

there  were  two  diftinft  cafes  provided  for  by  the 
fettlement  j  the  firft,  if  G.  fhould  die  leaving 
any  child  or  children  who  fhould  die  in  her  life- 
time ;  in  which  event,  her  power  of  appointing 
was  confined  wholly  :o  fuch  child  or  children  as 
file  fhould  leave,  or  to  the  iffue  of  fuch  as  fhould 
die  before  her,  and  the  limitation  in  default  of 
an  appointment  was,  in  like  manner,  confined  to 
her  child  or  children,  or  to  their  iffue.  The  next 
cafe  provided  for  was  that  of  G.'s  dying  with- 
out iffue  furviving  her,  which  was  fubdivided  on 
the  different  contingences  of  the  mother's  fur- 
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viving  her,  or  of  her  furviving  her  mother  j  and 
to  this  the  power  of  revocation  was  immediately 
fubjoined.  Now  G.  having  left  a  fon  who  fur- 
vived  her,  it  was  apprehended  that  neither  branch 
of  this  divifion,  or  the  power  of  revocation  ever 
did  or  was  intended  to  take  place.  But  if  the 
power  exiflod  it  w^  not  well  executed ;  for  when 
a  power  is  refcrvcd  to  revoke  by  a  laft  will,  duly 
executed,  it  muft  mean  a  legal  will,  one  that  is 
to  be  made  under  thole  circumftances,  and  with 
iuch  qualifications  as  the  laiy  requires;  but  a 
feme  covert's  will  of,  lands  is  by  law  ab(blutely 
void.  That  there  was  no  neceffity  of  underftand- 
ing  the  will  mentioned  in  the  power  in  any  fenfcf 
different  from  the  legal  one,  fo  as  to  mean  any 
declaration .  of  her  laft  will  and  intent,  thoigh 
during  coverture  i  bccaufc  ^e  was  unmarried 
at  the  time .  of  creating  the^^power,  tad  ipight 
then  have  executed  it  according^to  law  -,  her  mar-C 
riage  was  a  fufpenfion  cmly^g^  the,  power  during 
coverture,  and  upon  furviving  ker.  hufband,..^ 
that  contingency  had  happened,  (he  might  again 
have  executed  it.  If  the.  will  was  a  good  rcvo- 
cation,  the  ufes  limited  to  the  truflees  were  re- 
voked, and  confequently  their  legal  ^eflate  was 
taken  away  and  veiled  in  the  hufband,  an4  then 
there  was  no  foundation  for  his .  applying  to  ^ 
court  of  equity  to  have  a  conveyance  from  th^ 
truftees.    But  whether  the  revocation  in  point 
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of  law  was  good  or  nor,  was  a  queftion  merely  at 
bw,  whcirthe  hu/band  might  hare  the  full  bene- 
fit of  his  right,  if  he  had  anys  and  if  there  was 
any  legal  defefl:  in  the  execution  of  the  power,  a 
court  of  equity  would  never  make  it  good  in 
favour  of  a  volunteer  againft  a  difinhtrited  heir. 
And  therefore  it  was  hoped  that  LoraPChan- 
cellor  King^s  order  of  difmifllon  would  be 
afErmcd» 


Ibid. 


jn   3  Atk.  p. 
707>    Lord 
Hardn'icke 
«>hrcrved,  that 
chis  was  the 
only  iufttnce 
of  a  csfe  im  Je 
hy  the  direc- 
tion of  the 
HmifeofLords 
for  the  opinion 
of  the  Judges. 


But  then-  lordfliips  ordered  and  adjudged, 
that  the  decree  of  difmiffion  fhould  be  revericd. 
And  further  ordered,  that  the  Court  of  Chancery 
fiiould  direft  a  cafe  to  be  ftated  between  the 
parties,  and  to  be  fcnt  to  the  judges  of  the  Court 
of  King's  Bench,  for  their  opinion  on  the  follow- 
ing points,  viz.  Whether  this  will  or  inftrument, 
purpiJi  ting  to  be  the  will  of  G,  was  a  good  ap-* 
pointmcnt  of  the  eftates  therein  contained ;  and 
whether  the  trufts  therein  limited  were  ufes  exc- 
epted or  trufts  ? 


Mr.  Brown,  in  his  compflatron  of  cafes  in  the 
Houft  of  Lords,  obfcrves  that,  after  this  cafe  was 
direfted,  no  fteps  were  taken  on  either  fide  to 
have  it  argued :  as,  after  a  very  laborious  fearch, 
he  had  not  been  able  to  difcover  a  fmgle  trace  of 
any  further  proceedings  in  the  caufe,  except  an 
order  of  the  Court  of  Chancery  dirc6ting  the 

cafe 
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cafe  to  be  fettled  by  the  Mafter  in  cafe  the  para- 
des difiered  in  ftating  it. 

I  thought  it  neceflary  to  ihtte  the  laft  cafe  at 
lengdij  and  to  mention  the  event  attending  it^ 
not  only  becaufe  it  appears  to  be  the  firft  cafe  in 
which  the  validity  of  an  appointment^  in  the  na- 
ture of  a  will^  by  a  feme  covert  came  in  queftion ; 
but  alfb>  becaufe  this  cafe  is  frequently  cited  as  vid  i  Vez.  64. 
an  inflance  in  which  this  point  was  determined. 


3  Atk.  707. 


Southby  verC 


And,  in  the  cafe  of  Southhy  and  Stonehou/e^ 
Lord  Hardwicki  was  clearly  of  opinion^  that 
fuch  writing,  in  nature  of  a  will,  made  by  a  feme 
covert  by  virtue  of  a  power  relerved  to  her  in 
two  deeds  of  fcttlement,  was  good.    In  that  cafe     stonehoufc, 

°  t  Vc2.  6xa. 

the  daughter  of  Sir  Nicholas  Crifp,  being  entitled 
to  a  very  confiderable  fortune  both  real  and  per- 
ibnal,  the  former  of  which  only  was  in  queftion 
in  the  cafe,  intermarried  with  S.  the  defendant. 
Articles  were  made  before  the  marriage;  but 
what  they  were  did  not  appear.  Afterwards  a 
fettlement  was  made  of  her  eftate  by  two  deeds  1 
the  firfl  in  July  1740,  which  comprifed  her  eft  ate 
in  Wiltfhirej  the  fecond  in  May  1748,  comprifing 
her  eftate  in  Oxfordfhire. 


The  firft  was  te  truftees  and  their  heirs  durii^i 

die  lives  of  hufband  and  wife  to  prcferve  con- 
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iicigenr  miiaindcrs ;  and  the  truft  of  that  eftate* 
was  declared  to  be  to  the  feparate  ufe  of  the  wife 
for  her  life,  and,  after  her  deceafe,  the  truftecs 
were  diredlcd  to  pay  the"  huftand  the  profits  for 
his  life,  or  fo  much  as  fhe  fhould  direft  and  ap- 
point ',  and,  after  the  deceafe  of  the  furvivor  of 
them,  it  was  declared  to  be  to  the  ufe  of  fuch  child 
or  children  of  them  for  fuch  eftate  and  cftatcs, 
and  in  fuch  ihares  and  proportions,  manner  and 
form,  with  fuch  limitations  and  conditions,  as  the 
wife  (hould  limit  a^id  appoint  by  a6t  in  her  lifc^ 
or  by  will,  or  writing  in  nature  pf  a  will ;  in  de- 
iault  of  appointment,  then  to  the  ph.ildren  in  man^. 
ner  therein  limited,  and,  in  default  of  iffuc,-  to^ 
fuch  perfon  or  perfons  as  fhe  fhould. appoint ;  in. 
default  of  appointment  and  of  ifTue, .  to  the  de- 
fendant the  hufband  for  life,  remainder  to  her 
own  right  heirs. 

By  the  fecond  deed  relating  to,, the  Oxford 
eftate,  a  term  was  created  to  r^ife,  money,  re-» 
mainder  to  truftecs  during  tlie  joint  lives  of 
hufband  and  wife  for  her  feparatcufc,  and,  after- 
wards  to  ikc  hufband,  and,  after  the  deceafe  c* 
the  furvivor,  as  fhc,ihould  appoint,  in  default  of 
appointment  to  the*  hufband  for  life,  reverfion  to 
the  right  heirs  of  the  wife. 

j^  In  execution  of  thefe  powers  the  wife,  in  17  5 1> 

made  a  will,  taking  notice  that  Ihe  had,  not* 

withfUnding' 
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%ithftAtiding  her  i*overture>  by  her  ihamagi*- 
fettlement,  power  to  dilpofe  of  her  fortune  as  Ihfe 
ihoold  think  iit^  and  defiring  her  executors  to 
dilpofe  in  manner  following^  with  this  claufe : 
Iteni>  I  leave  and  bequeath  tlntb  my  dear 
hufband  all  the  profits  and  revenues  of  my 

^*  cftates  at  B in  Wiltfliire,  as  alfo  all  the 

**  profits  and  revenues  of  ndy  dbtes  at  C — ^  in 
^'  Oxfordshire,  both  for  his  natural  life,  fubjeft  to 
the  payment  of  annuities  j  and,  after  the  death 
of  my  dear  hufband>  I  give  and  beque^ith  my 
"faid  eftates  to  rtly  dear  children,  if  I  Ihould 
"  leave  any  to  furvive  me  i  but  in  cafe  I  ihould 
"  leave  no  fuch  child  or  children,  nor  the  iffue 
"  of  fuch  child  or  children,  and  after  the  deceafe 
^^  of  my  dear  hufl>and,  then  I  give  and  bequeath 
*'my  (aid  eftates  to  my  worthy  friend  J.  H» 
making  him  thereby  fole  heir  of  this  my  lafl: 
will  and  teftament,  in  default  of  iflue  left  by 
^'  me,  and  after  the  death  of  my  dear  huA>and." 

At  the  time  of  making  the  will  (he  was  with  ibia. 
child,  and  was  brought  to  bed  of  a  daughter,  and' 
died  not  very  long  afterward.  The  daughter 
furvived  her  mother,  but  died  without  ifTue,  and, 
at  the  time  of  her  death,  left  the  plaintiff  heir  at 
law  on  the  part  of  her  mother,  who  brought  this 
bill,  claiming  to  be  entitled  to  the  reverfion  in 
fee  of  the  eftates  in  queftion,  to  have  care  taken 
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.of  the  d^eds  and  YTitings  concerning  the  title 
to  the  eftate/  and  to  reftrain  the  tenant  for  li£e 
from  comipitting  waftc:  fhe  left  alfo  an  uncle 
her  heir  at  law  on  (he  part  of  her  father.  J.  H« 
claimed  the  remainder  in  the  will  of  her  ipothcfp 

Ibid.  The  queftion  arofe  upon  the  conftruftion  of 

this  inftrument^  and  Lord  Hardwickt,  in  deliver* 
ing  his  opinion^  laid  it  dqwn  as  oiie  principle  by 
which  hp  governed  himfdf  in  his  determination, 
that  this  was  not  a  proper  will,  but  a  writing  in 
nature  of  a  will  by  a  feme  covert,  by  virtue  of  a 
powev  referved  to  her  in  the  deeds  of  fetde« 
ment. 

Thefe  appointments  through  the  medium  of 

powers  being  mere  modifications  of  ufes,  did 

originally  fall  under  the  jurifdidlion  of  courts  of 

equity  only  j  for  before  the  ftatutcj  relating  to 

uf?s,  cpqrts  of  law  could  neither  judge  of  the 

confideration  upon  which  ufes  arofe,  nor  of  any 

conveyance  to  ufe$.    But  the  feveral  ftatutes  re- 

fpefting  ufes,  and,  particularly  that  of  the  27th 

Henry  VIII.  have,  by  transferring  ufes  into  pof- 

feflion,  incorporated  the  eftate  and  the  ufe  to« 

gether ;  in  confequence  of  which,  ufes,  and  con* 

fequently  powers,  which  are  modifications   of 

them,  are  become  legal  eftates,  and  may  be 

juc^^  of  in  courts  of  law« 

When 
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Whtrt  thefc  powers  were  firft  brought  tiiidcif 
the  jurifdiftion  of  the  common  law  by  the  ftatute 
^7  Henry  VIII.  they  were  taken  too  ftriftly  iil 
Jjoint  of  circumftances,  and  being  confidered  as 
in  fome  degree  analogous  to  authorities  over  the 
legal  eftate>  the  formation  and  execution  of  them 
were  in  confequence  rigidly  inveftigated.  But 
of  late  the  courts  of  law  have  confidered  them  in 
a  more  favourable  light  than  heretofore^  and 
viewed  them  more  properly  as  part  of  the  old 
dominion  which  the  owner  of  the  eftate  referves 
to  himfelf  upon  the  creation  of  the  eftate  for  life^ 
or  Other  eftate  to  which  they  are  annexed ;  which 
conftruftion  fcems  moft  confonant  to  natural  rea- 
fon  and  the  intention  of  the  parties.  The  courts^ 
therefore,  now  fo  modify  them  as  to  indulge 
perfons  irt  any  reafonable  limitations  or  difpofi- 
tions  of  their  own  property,  fo  long  as  thofe  limi- 
tations have  not  for  their  ot)je<^  the  tying  it  up 
for  a  longer  period  of  time  than  the  policy  of  the 
common  law  permits. 

Now  it  is  obfervable  that  every  power,  when 
executed,  takes  \t%  effect y  by  virtue  of  that  cxecu* 
tion  of  the  power,  as  if  the  limitation  in  the  in- 
ftrument  of  appointment  had  been  contained  in 
the  deed  creating  the  power  j  for,  it  takes  efFeft 
out  of  the  eftate  of  the  author  of  the  power  at 
the  time  of  the  creation  of  the  power  5  and>  con- 
'^  Ma  fequently. 


fequently,  if  the  author  of  the  power  has*  ail 
cftate,  at  the  time  of  creating  the  power,  out  of 
which  he  can  then  carve  fuch  an  eftate>  as 
the  power  has  for  its  objeft  the  creation  of^ 
that  eftate  will  fpring  up  when  it  is  executed  j  as 
the  power  will  then  operate,  as  to  its  effeSty  on  the 
eftate  out  of  which  the  limitation  is  to  arifc,  as 
if  it  had  been  limited  when  the  power  was 
V    created. 

Now  if  the  creator  of  a  power,  at  the  time 
of  making  the  fettlement  in  which  it  originated^ 
were  a  feme  fole,  there  can  be  no  doubt  but  that 
ftie  might  then  exercife  any  aft  of  ownerlhip 
upon  that  property,  or  make  any  contraft  relat- 
ing to  it ;  ftie  might  difpofe  of  it  to  whom  or  in 
what  manner  ihe  pleafed  i  why,  then,  when  a 
feme  fole,  contracting  as  to  the  difpofition  of  her 
property,  inftead  of  immediately  limiting  it  to 
a  particular  perfon,  limits  to  a  perfon  or  perfons 
to  be  afterwards  appointed,  the  dilpofition  of  the 
property  is  confidered  as  taking  place  then, 
though  the  nomination  of  the  appointee  of  it  is  not 
made  until  the  execution  of  the  power  by  the  ac- 
tual appointment;  fo  that  the  deed  of  fettlement, 
and  not  the  deed  of  appointment,  is  confidered, 
iinft.iii,iia.  ^"  equity,  as  the  deed  of  alienation  :  and  when  a 

feme  fole  contrafts,  that  the  perfon  to  take  by 
her  fettlement  made  in  prefenti  ihall  be  nomi- 

<iated 


iHttcd  by  a  deed  in  writing,  or  by  a  will,  or  otTicr 
inftrument  in  nature  of  a  will,  &c.  to  be  executed  ^ 

in  fuiuTO^  the  latter  inftrument  does  not  take, 
effeft  in  equity  as  a  deed  or  inftrument  of  aliena«- 
tion  made  by  ber  under  the  charafter  of  a  feme 
fole,  but  merely  as  an  appointment  of  the  perfon' 
to  take  purfuant  to  the  mode  prefcribed  in  the 
original  coatra£i;« 

And  that  this  is  the  true  conftruflion  of  thefe 
inftruments,  executing  powers,  feems  evident  from 
this  circumftance,  that  a  fettlement  made  before 
marriage  of  a  woman's  real  property  upon  herfelf ' 
as  ifjbe  were  afemeJoU^  will  not  enable  her  to  do ' 
any  a£t  for  the  alienation  of  it  without  a  fine. 
A  refolution  before  the  cQunfel  to  this  effeft  was 
cited  in  the  cafe  of  Peacock  and  Monk^  where  tht    «  vez.  191. 
real  eftate  of  a  wife  was,  by  fettlement  before 
marriage,,  fecured  to  her  feparatc  ufe  and  as  ^if 
Ihe  was  a  feme  fole,  but  no  power  was  given  her 
to  devife  it«    And  it  was  contended  that,  as  xjy> 
the  truft  of  this  eftate,  flic  was  to  be  confidered. 
in  a  court  of  equity  as  a  feAe  fole ;  and  tt  was 
compared  to  perfonal  eftate  the  feparate  proper- 
ty of  the  wife,  to  which  property  it  was  incident, 
that  Ihe  mig^t  make  a  will  or  appointment  of 
it^    But  on  the  other  fide  it  was  faid  that,  as  to 
Und,  there  was  a  difference,  for,  that  the  hufband 
C9u]d  not  give  her  power  to  make  a  will  of 
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lands;  for  that  the  heir  at  law  was  concerned  in 
not  being  difinhcrited,  but  in  fuch  a  way  as  that 
Ihe  fhould  be  fecretly  examined.  And  of  this 
opinion  was  Lord  C.  J.  fFtlles^  who  faid  he  ha4 
confulted  the  other  Judge3  about  xt-,  and  the  will 
was  held  to  be  void. 

•  • 

»  v«.  I9T.  So  if  the  dilpofition  of  the  property  of  a  feme 

fole  be,  on  her  marriage,  left  to  reft  on  an  agree- 
ment, by  which  flie,  in  confidcration  of  that  mar^ 
riage^  agrees  with  her  huiband  that  Ihe  may,  b^ 
writing  under  her  hand  executed  in  prefence  of 
witncifefc  or  by  will,  difpoft  of  her  real  eftate,  withr. 
out  any  thing  being  dpne  to  alter  the  nature  of  the 
cftatcj  Aich agreement  will  not  enable  her  to  difpofe 
thereof :  for  although,  i^  to  perfonal  cftate,  there 
is  na  doubt  but  |hat,  when  there  is  an  agreement 
between  hufband  and  wife,  before  marriage,  that; 
the  wife  fliall  have  to  hef  feparate  ufe  either  the 
whole  or  particular  parts  thereof,  (he  may  difpofe 
of  it  by  a(5k  in  her  lif^,  or  by  wilU  and  thai 
though  nothing  be  faid  oft  the  manner  of  dif- 
pofing  of  iti  the  reafon  6f  which  is,  becaufe 
.  that  is  an  agreement  to  take  eflfeft  during  the 
life  of  the  hufband ;  for,  if  the  huftand  furvives, 
he  is  entitled  td  fh6  whole,  and  none  can  come  in 
on  the  ftatute  of  diftributions  for  a  fhare  of  her 
perfonal  property  with  the  hufband.  Then  fuch  • 
?m  agreement  binds  and  bars  the  hufband,  and, 

confecjuently. 
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confcquentljr,  bars  every  body;  yet  the  cafe 
is  different  as  to  real  eftate^  for  the  real  eftate 
of  the  wife  will  defcend  to  her  heir  at  law^  and 
that  more  or  lefs  beneficially :  for  the  hulband 
may,  if  they  have  iffue,  be  tenant  by  the  curtefy 
otherwife  not ;  but  in  all  events  it  will  defcend 
to  her  heir  at  law.  Such  ftipulation  then  reft* 
ing  in  agreement,  if  made,  though  it  may  bind 
her  hufband  from  being  tenant  by  the  curtefy^ 
which  arifes  from  his  own  agreement,  cannot 
affeft  the  right  of  a  diird  perfbn,  the  heir  at  law. 
Still  ihe  is  a  feme  under  the  flifability  of  cover- 
ture at  the  time  of  the  a£b  done,  and  if  (he  at-- 
tempt  to  make  a  deed  or  will,  the  inftrument 
will  be  invalid ;  for,  in  fuch  cafe,  it  muft  enure 
as  a  deed  or  a  will,  neither  of  which  the  law  will 
permit  her  to  make. 

But  it  may  be  queftionablc,  whether  fuch  an 
agreement  between  hufband  and  wife  would  ndt 
give 'her  a  right  to  come  into  a  court  of  equity, 
after  the  marriage,  to  compel  her  huA>and  to 
carry  it  into  execution,  and  to  join  with  her  in 
a  fine  to  fettle  the  eftate  either  on  fuch  trufts,  or 
to  fuch  ufes,  as  would  give  e£k£t  to  the  agree- 
ment. And  if  it  were  fuch  an  agreement  as  a 
court  of  equity  would  decree  to  be  carried  into 
execution  by  a  further  conveyance^  then    the 
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queftion  would  bc^  Whether  her  heir  at  law 
would  not  be  bound  by  the  confequences  of 
that  agreement?  But  that  is  the  only  way  by 
which  it  could  be  efFedted.  But  if  the  agree- 
ment could  not  be  carried  into  execution,  though 
ihe  might  have  power  to  bar  her  hufband,  (his 
being  a  voluntary  claim  from  her)  yet^  as  the  law 
vcfts  the  defcent  in  the  heir,  the  better  opinion 
feems  to  be,  that  fuch  a  deed  or  will  would  not 
afFed  him. 

But,  although  an  inftrument  in  nature  of  a 
will,  executed  by  a  feme  covert,  under  a  pow- 
er, by  deed  or  will,  to  declare   and  limit  her 
real    property  to    fuch  perfons   and    for    fuch 
cftate  therein  as  (he  fhall  dire  A,  does  not  take 
effeft  ftridly  and  properly  as  a  will,  taking  its 
inception  as  an  independent  a£t  of  the  mind  at 
the  time  of  its  execution,  but,  as  an  appoint- 
ment or  dependent  a6l,  rcfering  back  to  the 
fettlement  out  of  which  it  ifTues  and  by  which 
it  is  created,  and  deriving  from  that  all  its  oper- 
ative faculty;  yet  in  all  other   refpeds,    viz. 
as  to  the  external  form,  and  its  aftion  upon  the 
eitate  fetdedj  it  partakes  in  all  refpeds  of  the 
nature  of  th^  ipftrument  to  which^,  by  the  terms 
of  the  fettlement,  it  is  to  be  analogous  i  there- 
fore the  fan^e  difqualifications    th^t  create    a 

pon- 
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non-ability  to  devife  in  other  cafes  extend  alio 
to  this  cafe. 

Thus,  where  W.  by  his  will  deviled,  amons:  Hesarie  r. 

'  '  o      Grecnbankc, 

other  things,  all  his  freehold,  copyhold,  and  real     3  A'^-  ^97- 
eftate,  whatfoever  and  wherefoever,  and  all  his 
leafehold  eftate,  to  truftees  and  their  heirs,  execu- 
tors, adminiftrators,  and  affigns,  in  truft  to  apply 
the  rcfidue,  after  paying  their  own  charges,  to 
the  fole  and  proper  ufe  of  his  daughter  M.  dur- 
ing her  life,  and  to  be  at  her  difpofal,  and  not  to 
be  fubje£t  to  the  debts  or  controul  of  her  hufband ; 
and  to  permit  her,  by  deed  or  writing,  executed 
in  prefence  of  three  or  more  witnefles,  notwith- 
ftanding  her  coverture,  to  give  and  dilpofe  there- 
of as  (he  Ihould  think  fit.     M.  being  under  the 
age  of  twenty-one,  but  above  feventeen,  living 
feparate  from  her  huA>and,  made  her  will,  and 
thereby,  in  purfuance  of  her  power  by  her  father's 
will,  difpofed  of  her  real  and  perfonal  eftate  in 
manner  therein  mentioned.     And  one  queftion 
was.  Whether  this  devife  by  M.  was  a  good  exe- 
cution of  the  power  under  the  will  of  W. — M. 
being  then  under  twenty-one  years  of  age  ?  And 
Lord  Hardwicke^  in  delivering  his  opinion  as  to 
the  general  queftion,  faid,  that  tjiis  was  a  very 
conftderable  queftion,  and  never  determined  that 
he  knew  of.  He  could  find  no  cafe  where  a  pow- 
er, given  generally,  could  be  execiited  by  an  in- 
fant. 


fto^j  and  therefore  he  would^nake  none.  This  was 
a  power  coupled  with  an  intereft^  which  was  ahways 
conlidered  different  from  a  naked  power.  This 
execution  was  to  operate  on  the  eftate  of  the  in- 
fantj  for  fke  had  the  truft  in  equity  for  life,  with 
the-  truft  of  the  inheritance  in  her  in  the  mean 
ttmC)  Wiich  would  remain  in  herfelf,  if  not  dif- 
ppfed  o^  and  deicend  to  her  daughter ;  fo  that 
this  was  directly  a  power  over  her  own  inheri- 
tance which  could  not  be  executed  by  an  in- 
fant* 
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The  next  difqualification  that  occurs  is  a  civil 
difqualification  at  common  law;  viz.  the  devifor's 
being  under  reftraint^  durefs^  or  menace  of  im* 
prifonment.  This^  though  not  e:q>reisly  provide 
ed  againft  in  the  (tatute^  feems  neceflarily  to  be 
implied,  from  the  words  in  the  ftatute  of  34 
Henry  Vill.  "  at  his  free  will  and  pleafure*" 
And/  confonant  hereto,  it  was  held  by  Roll, 
C.  J.  19  a  trial  at  bar,  that  if  a  man  make  his  will 
in  his  ficknefs  by  the  over  importuning  of  his 
wife,  to  the  end  he  may  be  quiet,  this  (bould  be 
iiud  to  be  a  will  made  by  reftraint,  and  ihould  not 
be  a  good  will. 

Bpt  th^ce  muft  be  a^al  proof  of  fonoe  undue 
i0)portunement  of,  or  reftraint  upon,  the  devifor, 
or  the  l^w  wiU  not  avoid  a  will  regularly  made. 

4  Thus, 
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Thus,  where  B.  had  nrtade  a  Willi  and  flieretqr  Roberts  ▼. 
j^ven  his  lands  to  the  children  of  his  daughter  in     chM^i'sf  cuid 
fail  J  and,  after  this,  he  made  another  will,  Whereby     ^  ^^  ^ '  "^^^ 
he  gave  one  part  of  his  eftate  tO  Vf,.  and  andther 
part  thereof  to  a  remote  kinfrh^^  a  Ad  it  appeared^ 
in  the  depofitions  exhibited  in  the  caiife,  that  fhif. 
will  was  obtained  by  great  fraud  and  circumv©w 
tiori  i  for  that  W.  got  into  the  devifbr's  acquaint*' 
arice,  who  was  at  that  time  very  infirm,  by  pt€r 
tencci  bf  fome  little  offices  offficndfhip  arid  kihd-V 
neis,  and  got  him  away  from  his  friends  and  rela«- 
tions,  and,  during'  his  fickrfefs,-hy  -falfe  (lories 
drew  his  affections  from  his  daughter,  and  kept 
him  in  fecret  places  that  no  firiend  m^ht  come^  at 
him  J  and  that  this  will  was  xtiidi  while  he  was' 
fo  fccreted  and  wrought  upon,  whereby  he  gave 
his  eftate  away  from  his  child  to-  S  ftrangen  '      ^ 

AH  thefe  fe<^4  wiere  apparent  before  the  court' 
on  the  hearing  of  the  caufe,-^«rtVich  cttme  on  feti-"'  • 

fore  hflvd  Clarendon,  altifted  tijp the  Judges,  Wha^ 
all  unanimdujly  declared,  th5ff>dli9  wiis-a  wilt  ob- 
taioed  by  fraud  and  f)#adice^  arid  rfiat  thtfre^  Was 
great  reafon,  if  they  could,  to  rdlfeve  againft 
\ti  but  that,  on  fearch  for  prececfents,  none' 
could  be  found  that  would  come  up  to  the  cafe* 
Thereupon,  for  difficulty,  there  was  advice  taken 
about  it  in  the  Moufe  of  Lordi^,  an*  there,  upon  ^ 

confideration,  art  order  was  made,  by  way  of' 
advice  to  the  I^rd  Chancellor,  thu  he  ihould 

proceed 
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proceed  to  do  ju(tice  to  either  party,  though 
DO  precedent  could  be  found  to  govern  the* 
judgment.  Afterwards^  this  caufe  came  on  to 
be  r0-heard«  June  1666,  when  the  Lord  Chan*, 
cellor,  aflifted  by  Lord  Chief  Juftice  Bridge 
many  Lord  Chief  Baron  Hales^  and  Mr.  Juftice 
Rtsfnsfordy  did  declare,  that  there  could  be  no 
relief,  though,  as  it  had  been  faid  before,  it  was 
apparently  a  will  obtained  by  fraud,  and  this, 
to  the  prejudice  of  the  heir. at  law  who  had 
never  offended,  or  ^ven  any  caufe  to  difinheric 
her*    And  the  bill  was  difmifled, . 

3Ch.ca.103.         But  the  parties  complainiiig  to  parliament^ 

were  relieved  by  an  a<5l;  for  that  purpofe. 

r 

Dyer  14,  b.  If  cithcr  of  the  laft-mendoned    difabilicies. 

AnderfonRcp.        .         .    ^  -  ... 

fgi.  ca.  T.  viz.  infancy,  non-lane  memo^,  idiocy,  cover* 
747-  II  Mod.  ture,  or  dureis  exut  at  the  inception  of  a  wiUj 
Akr.  357.'    '   i^  will  be  abfolutely  void,  although  the  difabi* 

lity-  be  adhially  reHioved  before  the  confumma- 
tion  thereof  by  the  death  of  the  dcvifor  j  for,  a 
devife  or  will  is  fuch  from  the  making,  and, 
therefore,  the  parties  muft  be  qualified  and  hay^ 
ability  fkcn. 


Herbert  V.  Tor.       Thus,  upon  a  trial  at  bar  for  lands  In  Effkx^ 
s.cRaim.84!   where  the  qu^ftion  was,  Whether  the  devifor  was 

S  C  1  £  Ca. 

Abr!i7«Vi.4.  a(  fuU  age  at  the  time  of  making  the  will?  it 

was 
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uras  Agreed  by  the  courts  that  if  one  under  the 
aige  of  twenty-one  made  a  will  and  devifed  his 
Iands>  and  died  after  twenty-one^  this  would  be 
a  void  devife. 

So,  where  a  man  at  full  age  declared,  in  the  ^awc  v.  Bur- 
pretence  of  feveral  witneffes,  that  his  will,  made 
when  he  was  under  age,  fhould  ftand ;  it  was 
held,  by  Holloway  and  AlliboHy  that  the  will  was 
void^  by  reafon  of  the  infancy  at  the  time  of 
the  firft  publication. 


So,   if  a  feme  covert  make  her  wilL    and  ^^i^TJ*^*  !+?• 

,  ,  S.  C.  I  Eq.  Ca» 

ereby  give  lands  devifable  by  the  common  law,  Abr.171.Pi.: 
and  publifh  her  will,  and  afterwards  her  hufband    i^«p*  'r«ni'p. 


thereby  give  lands  devifable  by  the  common  law,    Abr.i7i.Pi.3, 

Sallc.  13S. 
Rep.  Temp. 

die,  and  after  that  (he  die,  the  devife  will  be    -j^illT^&St 


void  i  becaufe  the  confummation  is  founded  on 
the  firft  parts,  viz.  the  making  and  publifliing, 
which  are  void ;  and  therefore,  althougji,  at  the 
time  of  her  death,  Ihe  is  difcovert,  yet  her 
death  cannot  give  effcft  to  the  win  unlels  the 
commencement  be  good. 

So,  ifa  man  be  of  non-fane  meniory  at  the  tim^f  Archer  r. 
of  making  his  will,  though  he  afterwards,  ever    fTM^r- 
fo  long  before  his  death,  become  a  man  of  un-    Ibr^s^/s?*' 
dcrftanding  and  found  judgment  and  memory  j 
yet  that  will  is  void,  and  is  by  no  means  made 
good. 

BeGdes 
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SeGdes  the  pcrfbnal  difqiialifiGatfoil^  abdVd 
rtentioned,  there  are,  as  has  been  obferved,  ccf- 
tain  real  difqualifications  which  pfetrent  pcrfons^ 
though  poflefling,  at  the  time  of  the  will  made, 
all  perfonal  qualificationsj  from  making  a  Talid 
devife. 

Thcfc  disqualifications  are  two,  ofle  of  which 
arifes  from  the  nature  of  the  tenure ;  viz^  the 
tfftate  devifed  being  held  in  joint  ^  tenancy* 
The  other  from  the  devifor's  not  being  feifed  of 
the  lands,  tenements^  and  hereditaments  devifcdj 
at  the  time  of  the  devife  made. 

I  call  thefe  real  difqualifications  in  the  perfon 
devifing  $  becaufe  the  non-ability  of  being  dcvifed 
does  not  arifc  from  any  quality  or  property  ex- 
ifting  in,  or  abfent  from  the  thing  deviled,  for, 
ail  lands  said  hereditaments  are  devifable  by  the 
owner  of  them ;  but  it  arifes  from  the  devifor*a 
not  having,  at  the  time  of  the  inception  of  the 
devife,  a  fubjeft  matter  upon  which  it  can  then 
attach  and  operate.  Therefore  thefe  difqualifi- 
cjitions  reft  in  the  perfon  of  the  devifor,  not  in 
the  thing  devifed. 

iitt.  fee  287.         And,  firft,  as  to*  joint-tenants,  it  is  laid  down' 
pcri^'fccilo.  by  Littleton^  fee.  ^^7,  and  confirmed  by  Lord 

Cohy  in  Co*  L///.  185,  a.  b.  fpcaking  of  de-' 

vifes 
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•%ifcs  by  the  cuftom,  that,  if  there  be  two  joint* 
tenants  of  lands  in  fee-fimple  within  a  borough 
where  lands  and  tenements  are  devifable  by  tefta- 
roent,  and  if  one  of  the  two  joint-tenants  de- 
vife  that  which  belongs  to  him  and  die,  this  de- 
vife  is  void  i  becaufe,  no  devife  can  take  effeft 
till  after  the  death  of  the  devifor,  and  by  his 
death  all  the  land  prefently  comes  by  law  to  hia 
.companion  who  furvives  by  the  furvivorfbip  i  for, 
he  does  not  claim  nor  is  entitled  to  the  eftate  by 
the  deceafed  joint-tenant,  but  by  a  title  paramount. 
And,  therefore,  although  his  title  and  that  of  the 
deviiee  commence  at  one  and  the  fame  inftant,  and 
although  an  in£kant  (according  to  its  common 
lignification)  is  an  indevifible  time,  and,  as  it 
is  well  cxprefled,  the  ending  of  one  time  and 
the  beginning  of  another,  yet,  in  confideration 
of  law,  and  for  the  purpofes  of  juftice,  there  ia 
priority  of  time  in  an  inftant  s  and  therefore,  in 
this  cafe,  the  furvivor  is  prefered  to  the  devifee ; 
for,  as  LittUun  exprefles  it,  the  former  claims  by 
the  death,  the  latter  after  the  death  j  and,  th,ere- 
fore,  although  the  titles  commence  at  one  in* 
ftant,  yet  the  law  allows  priority  of  time  in  that 
inftant,  which  Uttleton  diftingujjflies  by  per  and 

'    And,  akhough  joint-tenants  are  not  mention* 
«d  in  the  ftatutc  32  Hen.  VIII.  npr  exprefsly 

excepted 

I 


i». 
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excepted  in  34  Hen.  VlII.  yet  they  are  thei^9-> 
by  tacitly  precluded  ffom  devifing,  not  only  bjr 
not  being  therein  exprefsly  impowered,  as  tenanta 
.  in  coparcenay  and  in  comnwn  are,  but  by  the 
power  of  devifing  being  confined  to  perfons  /ok 
fcifed. 

ifeq.ca.Abr.        But  roKtic  doubt  was  formerly  entertained^ 
171,*.  ^  ' 

whether  fuch  a  devifc  by  a  joint-tenant  might 

not  be  made  good  by  events  arifing  fubfequent  $ 

mfocsoo.      £qj.  p^j^i„j^  after  ftating  «  that  a  devife  by  one 

**  joint  -  tenant  of  land  devifable,  which  he 
*^  holdeth  in  fee  at  his  death  jointly  with  a 
ftranger,  is  not  good,"  fays,  "  that  if  fuch 
devifor  doth  furvive  all  his  companions,  then 
fuch  devife  is  good ;"  and,  in  fupport  of  this 
opinion,  he  cites  Littleton  in  his  third  book^ 
and  old  Natura  Brevium.  However,  upon  in- 
Jpedlion  of  thefc  authorities,  neither  of  them  arc 
found  to  fupport  thefe  words,  taken  in  the  fcnfe 
now  alluded  to  :  the  better  opinion  therefore 
feems  to  be,  that  thefe  references  are  made  with 
allufion  merely  to  the  iirit  pofition  laid  down 
in  this  feftion,  viz.  "  that  joint-tenants  cannot 
*'  devife."  And  that  the  latter  part  of  the  fee* 
tion  miift  be  taken  independently  of  the  former, 
and  as  a  fubftantive  propofition  to  this  extent  only; 
viz.  that  if  fqch  joint- tenant  furvive  all  his  com- 
panions. 


cc 
cc 
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pknions^  then  fuch  devife,  /.  e.  ^  z  dcvife  by  him 
•*  made  then,''  is  good. 

r 

Thus,  where  a  joint-tenant  made  his  will,  of  Swift  on  Dem-^ 
lands,  duly  attelled,  and  devifed  bis  part  of  the  berts,iBUckft 
eftare,  held  in  jointure  with  his  lifter,  to  one  s.a'^Bum 
J.  G.  and  then,  by  leafe  and  releafe,  made  to  ^^ 
A.  B.  to  the  ufe  of  himfelf  in  fee,  fevered 
the  joint-tenancy,  and  died  without  revoking 
or  republilhing  his  will.  The  queftion  ftated, 
on  a  cafe  referved,  was.  Whether  any  thing 
paired  to  J.  G.  by  the  will  ?  And  it  was  con- 
tended, that  the  dcvifor's  being  fole  feifed  at  the 
time  of  his  death,  was  fufEcient  to  eftablilh  his 
Willi  that,  where  the  perfonal  ability  of  the 
teftator  to  devife  was  in  queftion,  there  the  will 
muft  be  confidered  at  the  time,  of  making  j  but 
where  the  qualities  of  the  eftace  or  of  the  devifee 
were  difputed,  there  the  time  of  its  operation  was 
to  be  adverted  to :  That,  as  to  lands  devifable 
by  cuftom  at  common  law,  a  joint- tenant's  de- 
vife was  not  good  j  hecaufi  the  Jurvivorjhip^  which 
was  the  aH  of  law ^  took  place  of  the  devife.  But 
that  Perkins^  fee.  500,  faid,  that  if  fuch  devifor 
furvived  all  his  joint  companions,  then  fuch  de- 
vife would  be  goods  that,  if,  therefor e,by  long 
Kfe  or  otherwife,  the  incident  of  furvivorfliip  was 
removed  by  any  means,  and  the  devifor  became 
fole  feifedj  the  devife  woukl  ftand :  And,  that> 

N  after 
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after  fcvcrancc  of  the  jointure,  the  teftator  was  in 
of  the  fame  ufe  as  before,  only  ftript  of  the  inci- 
dent of  furvivorfhip.  Sed  fer  curiam,  there 
was  no  difficulty  in  this  cafe.  The  will  was  of 
an  eftate  held  by  the  devifor  jointly  with  his  Af- 
ter. The  only  queftion  was,Whether  the  will  was 
not  void  ab  initio.  The  devifor  had  nothing  de- 
vifable.  If  the  will  of  a  joint-tenant  could  ope- 
rate at  all,  it  muft  be  by  feverance  of  the 
jointure  j  but  that  it  could  not  do,  becaufe  the 
doftrine  of  furvivorfhip  took  place  before  the 
will  could  operate.  And  the  court  denied  the 
doftrine  laid  down  in  Perkins,  fee.  500,  and  held. 
That  fuch  a  will  would  be  void  both  at  common 
law  and  upon  the  ftatute. 

And  Mr.  Juftice  IVilmof  faid,  that, the  time 
of  making  the  will  was  the  material  time  in  this 
cafe,  as  well  with  regard  to  the  quality  of  the 
eftate,  as  to  the  perfonal  ability  of  the  teftator  j 
for,  by  the  exprefs  words  of  the  34  and  35 
Hen.  VIII.  he  muft  have  the  eftate,  in  order  to 
be  capable  of  devifing  it.  Now  this  man, 
who  only  held  in  jointure  at  the  time  when 
he  made  his  will,  had  not  a  devifable  eftate 
when  he  made  the  devife  j  which  it  was  necefTary 
that  he  fiiould  have  had,  at  the  time  of  devifing, 
in  order  to  make  the  devife  good. 

And 


r  ^79  3 

And  though  the  joint-tenailcy  be  avoided  by  an 
incident  which  has  relation^  as  to  fome  purpofes^ 
to  the  original  commencement  of  that  tenure, 
and  operates  to  avoid  it  ab  initio ;  yet>  fuch  rela- 
tion will  not  give  efficacy  to  a  will  made  when, 
in  coniideration  of  law^  the  tenure  was  joint. 

Thus  where  A.  feifed  in  his  demefnc  as  of  fee   Popham  87. 
of  the  manor  of  H.  holden  of  the  king  by     a.' i  And.  3484' 
knights  fervice  in  capite,  after  the  marriage  of          ^**^^ 
W.  his  Ion  with  E.    in  coniideration  of  that 
marriage  and  for  the  jointure  of  £.  aflured  the 
manor  of  H.  to  the  ufe  of  W*  and  E.  in  tail,  and 
died.     By  the  death  of  A.  the  reverfion  of  the 
faid  manor  of  H.  defcended  likewife  to  W. — ^A. 
was  alfo  feifed  of  Che  manor  of  T.  in  his  de-^ 
mefne  as  of  fee,  holden  alfo  of  the  Queen  by 
knights  fervice  in  chief,  and  alio  of  certain  lands 
in  F.  which  lands  in  F.  with  the  manor  of  H. 
were  the  full  third  part  value  of  all  the  lands  be-^ 
longing  to  W. — ^W.  by  his  will,  devifed  to  E. 
his  manor  of  T.  for  her  life,  in  fatisfaftion  of  her 
jointure  and  dower,  upon  condition,  that  if  (he 
took  to  any  other  jointure,  then  the  devifc  to  her 
(hould  be  void ;  and,  after  her  deceafe,  he  de- 
vifed the  fame  over  in  tail  male,  with  ren^ainder 
to  the  right  heirs  of  the  devilor.    Then  W. 
died,  leaving  a  fon  and  G.  a  daughter.  After  the 
deathof  W^— £«  his  wife  waived  her  cftate  in  H. 

N  a  u 
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as  was  lawful  fer  her  to  do  by  virtue  of  ths  fla- 
tutc  27  H.  Vm.  c*  lo.  the  joioture  thereupon 
being  made  after  marriage.  And  then  a  queftion 
arofc  between  G*  the  daughter  of  W.  and  a 
daimant  under  the  will  of  W.  whether  this  de- 
vife  was  not  void  under  the  ftatute  of  Hen.  VIIL 
the  devifbr  not  having  left  a  third  part  of  the 
lands  he  held  by  knights  fervice  in  fee  to  de- 
fcend  to  his  heir  ?  The  decifion  of  this  queftion 
depended  upon  another  queftion,  viz.  Whether, 
by  the  waiver  of  E*  die  inheritance  in  H.  of 
which,  during  the  life  of  W.  fhc  and  her  huft)and 
were  joint-tenants,  could  iben  be  faid  to  have 
been  wholly  in  die  huft^and  W.  ai  initio ;  for,  if 
that  pofition  could  be  fupported,  that  manor  to- 
gedier  widi  F.  being  a  diird  of  the  whole  land, 
and,  in  confcquence  of  the  waiver,  being  left  to 
dcfcend  to  the  heir  of  the  dcvifor,  the  will  as  to 
the  manor  of  T.  which  amounted  only  to  two- 
thirds  of  the  devifor's  lands,  was  good  for  the 
whole  thereof,  and,  confequently,  the  daughter 
had  no  claim  to  any  part  of  it. 

Ibid.  And  as  to  this  point,  the  court  of  King's  Bench 

were  divided,  IVray  and  Gawdy  being  of  opi- 
nion that  the  will  was  vbid,  and  Clench  and  Femior 
holding  the  contrary.  Whereupon  it  was  ad- 
journed into  the  Exchequer  Chamber.  Ajxd 
there  Periam,  Chief  Baion,  Ckncb,  Clark;  JFalmf- 

lfy% 


ley,  and  Fmnor  were  of  opinion,  that  the  devilbr, 
by  reafon  of  i;he  waiirer^  ihould  be  fole  feifed  i^h 
initio ;  for  H.  might  have  had  dower  thereof  if  flic 
would^  and  therefore  k  was  a  Ible  feifin  in  the 
hufband,  and  the  defcept  to  the  heir  in  Aich  a 
cafe,  upon  the  waiver,  fbould  take  away  the  entry 
of  him  who  had  right  to  it.  And,  therefore,  the 
cafe  for  the  manor  of  H.  was  within  the  very 
letter  of  the  ftatiite,  as  well  for  the  ible  feilia 
which  was  in  the  devifbr,  as  for  the  immediate 
deftent  which  was  from  the  devifor  to  his  heir, 
and  therefore  remained  to  the  heir  for  a  good 
third  part  of  the  inheritance  of  the  devifor  by  the 
very  letter  of  the  ftatute  y  and  that,  if  the  letcer  had 
not  helped  it,  yet  it  fliould  have  been  helped  by 
the  purport  and  intent  of  the  ft^tpte,  which 
ought  to  be  liberally  and  favourably  conftrued 
for  the  benefit  of  the  fubjeft,  who,  before  the 
ftatute  of  ufcs,  might  have  difpofed  of  his  whole 
land  through  the  medium  of  uies  by  his  wiH ;  and 
the  ftatute  of  rj  Hen.  VIII.  excluded  hkn  there- 
from, and  therefore,  that  the  ftatutes  of  32  and 
34  Hen.  VHI.  were  to  be  liberally  e^)p6unded  as 
to  the  fubjeA  for  the  two  parts  $  and  the  rather, 
becaufe  it  appeared  by  the  preamble  of  the  fta* 
tute  of  32  Hen.  VIII.  that  it  was  made  of  the 
King's  libcndity,  and  becaufe  that,  by  34  Hen, 
VIIL  it  appeared  that  it  was  made,  ta  the  inteitt 
th»t  the  fttt^eft  (hould  xnkit  the  aidi^antage  and 
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benefit  purpofed  by  the  King  in  the  former  fta- 
tute  ;  by  all  which  it  was  evident  (as  they  faid) 
that  the  faid  ftatutes  fhould  be  liberally  expound- 
ed for  the  advantage  of  the  fubjefl  and  for  his 
benefit^  and  not  fo  ftriftly  upon  the  letter  of  the 
lawj  as  had  been  moved. 

But  Popbam  and  Anderjon^  chief  juftices,  and 
all  the  other  juftices  and  barons  held  the  contrary, 
and  that  judgment  ought  to  be  given  againft  the 
devife  \  and  that,  by  the  very  letter  and  purport 
of  the  ftatutes  of  31  and  34  Hen.  VI U.  for>  they 
faid,  they  were  to  confider  what  eftate  the  devifor 
had  in  the  land  at  the  time  of  his  devife  made, 
without  regard  to  that  which  might  happcft  by 
matter  ex  poft  faSo  upon  th$  deed  of  another : 
that  if  it  had  been  demanded  of  any  apprifed  by 
the  law,  at  the  time  when  the  will  was  made,  what 
eftate  the  devifor  then  had  in  the  manor  of  H. 
none  was  fo  unlearned  to  fay  that  he  had  any 
other  eftate  in  it.  than  jointly  with  his  wife  $  and, 
if  ib,  it  followed  that  this  manor  was  dien  out 
of  the  letter  and  intent  of  the  law,  for  he:  was  not 
then  fble  feifed  thereof,  nor  feifed  in  coparcenary, 
nor  in  common ;  and  by  the  words  of  the  ftatute 
he  fhould  be  fole  feifed  in  fee-fimple,  or  feifed  in 
fee-fimple  in  coparcenary,  or  in  common.  It 
appeared  that  the  intent  of  the  ftatute  W2ts,  that 
he  fhould  hare  full  power  of  himfelf^  without  the 

meant 
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means  or  aid  of  another,  to  difpofe  of  the  land  of 
which  he  was  by  the  ftatute  to  make  diipofition^ 
or  to  leave  it  to  his  heir,  and  this  he  had  not  for 
the  manor  of  H.  And  further,  that  the  words 
of  32  Hen,  VIII.  were,  that  the  devifor  had  full 
power  at  his  will  and  pleafure  to  devife  two  parts 
of  his  land  fo  bolden ;  which  was  to  be  intended 
of  fuch  land  of  which  he  then  had  full  power  to 
make  difpofition,  and  this  he  could  not  then  do 
for  the  manor  of  H-  And  thereupon  the  majority 
of  the  Judges  refolvcd  that  judgment  ihould 
be  given  againft  the  devifce. 

The  fecond  real  difqualification,  and  which  in- 
deed partakes  of  the  nature  of  the  former,  is  the 
dcvifor's  not  having  or  not  being  fsi/ed  of  the  lands 
&c.  devifed,  at  the  inception  of  the  devife,  in 
manner  as  the  cuflom  or  the  ftatute  requires. 

The  ncceflity  of  this  qualification  cxifting  in  a 
devifor,  as  well  as  almoft  cvei^  other  incident 
relative  to  this  fpecies  of  conveyance,  has,  at  one 
time  or  other,  been  made  the  fubjeit  of  much 
litigation,  as  well  in  the  cafes  of  devifcs  by  the 
cuftom,  as  under  the  ftatute  of  wills. 

Thofe  who  have  maintained  that  this  qualifi^ 
cation  was  not  heceflary  in  a  devifor  by  the  cuf- 
tom, have  cited  in  fupport  of  that  propofition, 
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Sed  quae  et  vid. 
ConcCo.Iiitt. 


ZII< 


Vid.  34  H.  VT. 
€.  a. -where  the 
cuftom  dated 
without  thefe 
words,  "  tan- 
**  quamCatalla 
«fua." 


firftj  a  cafe  put  in  Fitz.  Abr.  n,  and  likewife 
Bra.  Abr.  Dev.  15;  and^  fecondly^  fome  word^ 
out  of  the  writ  of  ex  gravi  querela^  as  dated  in 
Fitz.  Na$.  Brev.  460,  which  was  a  writ  that,  by 
fpecial  cuftom>  lay  where  a  man  was  feifed  of 
lands  or  tenements  devifable  by  willi  or  by  cuf- 
tom time  out  of  mind,  the  purport  of  which  are 
as  follows,  viz/'  ^od  cum/ecundum  confuetudinem 
in  cadem  civitate  baElenus  obtentam  et  afproba^ 
tarn  liceat  unicuique  civi  eju/dem  civitatis  tene^' 
"  mentajua  in  eadem  civitate  in  teftamento  fuo  in 
'^  ultima  voluntate  Jua  tanqijam  Catalla  sua 
^'  legar*  cuicunque  voluerit  \*  upon  which  words 
pf  the  writ  it  has  been  contended  that,  as  goods 
and  chattels,  not  in  |lie  pofleflion  of  the  party  at 
the  time  of  making  the  devife,  might  at  common 
law  be  dcvifed,  fo  likewife,  by  the  cuftom,  might 
lands  be  devifed,  though  not  in  the  po0eflion  of 
the  devifor  at  the  inception  of  the  devife. 


C( 
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And  firfl,  with  r^ard  to  the  cafes  ftated  from 
Fitzherbert,  &c.  upon  this  fubjeft. 


jSfm  B«  Brook 
J>eT.  15.  and 
Fitzh.  Abr. 
Bev.  i7»  bj 
miftake  refer 
toM.Hen.VI. 
FLiS. 


The  earlieft  information  we  meet  with  on  this 
point  with  reipeA  to  the  cuftom,  is  contained  in  the 
year  book  M.  39  Hen.  VI.  f.  123,  wherein  a  cafe 
is  ftated,  in  which  a  man,  having  devifed  land, 
was  afterwards  difieifed,  and  then  died  without 
re-entry :  upon  which  a  queftion  arofe^  Whe^ 

ther 
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ther  this  was  a  good  ml],  the  teftator  not  having 
died  feifed  ?  And  it  was  held,  per  Ttlvertm  et 
Mark,  that  the  devife  was  void^  and  fhould  not 
be  good  y  for^  that  a  devife  could  not  be  good  if 
that  the  devifbr  did  not  die  feifed ;  and  for  th^ 
realbn  it  was  held  a  good  plea  to  4  devife,  that 
the  devifor  did  not  die  feifed  of  the  land  devi(e4 
without  denying  or  traverfing  the  devife :  iy)4  ^«»-  ^fcr. 
the  queftion  is  then  put,  Wheti^er  it  would  be  9        ^''^* 
^d  plea,  that  the  devifor  had  nothing  in  the  hfiij^ 
at  the  time  of  the  devife,  as  if  he  "were  dijeififf 
and  then  made  a  dew/e,  andtbcf  re-entered?  Upon   ^.^ 
this  quaere  put  in  the  ywr  hoks,  Fitzberbert  and    i>cv.  ^^. 

^  *  Scatham,  Abr. 

Statham  have  founded  this  pofition,  viz.  "  thv  if    xi. 
"  a  man  devife  lands  of  which  he  is  not  feifed, 
and  afterwards  purchafe  the  famp  \sf?^  ^ind  die 
feifed  thereof,  the  devife  is  gqod/'    But  then| 
is  nothing  in  the  cafe  alluded  to^  to  warrant  any 
fuch  conclufion  :  for,  the  cafe  of  a  difleifi^  dc^   vid.  savape*, 
pends  upon  its  own  particular  circunpftanqes,  vr^    TiM^^Li. 
becaufe  the  diffeifin   turns  the  eftare  of  the  diC- 
feifee  to  a  right,  a^d  that  being  a  cbofe  in,  a£tton 
cannot  be  devifed  away  ;  and  therefore  the  boo}^ 
in  fuch  cafe,  lays,  '^  that  it  was  held  a  good  ple^ 
'^  againft  the  devife,  that  the  devifor  did  not  die 
«  feifed  of  thoit  lands."    But  n^  anfiypr  h  there  ' 

given  to  the  latter  queftion :  However  it  i^tms^ 
that  if  the  difleifee  did  re-enter,  the  land  woul4 

pafi. 
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pafs^  and  fo  is  the  opinion  of  Lord  Holt  in  Bunter 
and  Cooki  for,  if  a  man  be  difleifed  and  then  make 
a  re-entry,  fuch  re-entry  purges  the  diflcifin  and 
rcvcfts  the  eftate,  and,  by  relation,  the  diffeifce,  in 
confideration  of  law,  is  in  poiTeflion  again  to  all 
intents  and  purpofes  as  if  he  had  continued  ib 
from  the  beginning :  and  for  that  reafon  he  may 
maintain  an  adion  for  the  mean  profits  between 
the  time  of  the  diffeifin  and  of  bringing  the  ac- 
tion, as  if  he  had  been  afhially  in  pofleffion  all 
^H.VT.17.  the  while.  In  fuch  cafe,  therefore,  he  may  be 
''        ' '''     juftly  faid  to  be  feifcd  in  fee  of  fuch  lands,  and, 

confequendy>  may  difpofe  and  devife  the  fame 
away. 

Tide  fop.  1S5.        This  cafe,  therefore,  differs  materially  from 

die  cafe  put  by  Fitzberbert^  in  the  Abridgment 
Dev.  17  i  for,  in  that  cafe,  the  dcvifor  would 
neither  have  jus  in  re  nor  jus  ad  rem  at  the  time 
of  making  his  will. 

If,  then,  the'  foundation  of  this  pofition  in 
Fitzberbert  as  to  devifing  lands  of  which  the 
devifor  is  feifed  fails,  we  mull  have  recourfe  to 
the  other  grounds  upon  which  this  propbfition 
of  Fitzberbert  is  fupportedj  namely,  the  lan- 
guage of  the  writ  of  exgravi  querela,  as  it  is  be- 
fore Hated. 

And 
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And  here  it  is  neceflary  to  obferve,  thatvhac- 
cvcr  might  have  been  the  cafe  previous  o  the 
cultivation  of  feudal  notions  in  England,  tlb  law, 
after  the  introduftion  of  that  policy  (whethr  that 
happened  before  or  after  the  time  of  the  fir£  Wil- 
liam it  is  not  neceflary  here  to  enquire]*  made  a 
ftrikingdiftinftion  between  freehold  property  and 
goods  and  chattels,  in  its  defignation  ai  to  what 
Ihould  become  thereof  after  the   riesth  of  the 
owner;  for,  as   to  the  latter,  it  appointed  no 
heir  on  whom  they  defcended  j  btt  the  right  to 
difpofe  of  them,  if  their  owner  ded  inteftate,  dc- 
volved  on  the  church.     A  teflament  therefore 
was,  in  truth,  a  conftirution  iy  the  teftator  of 
an  heir  to  his  goods  and  chattels,  the  law  having 
otherwife  appointed  none.     It  followed  then, 
as   this  appointment  of  an  executor  was  the 
conftitution  of  an  heir  to  the  teftator's  chat^ 
tels  at  his  death,  that,  as  well  thofe  goods  and 
chattels  which  he  acquired  after  the  inception 
pf  the  will,  as  thofe  which  he  had  before  it, 
devolved  upon  this  heir  ib  faSo\  for,  by  being 
named  executor,  he  ftood  precifely  in  the  fitua-» 
tion  of  his  teftator  as  to  his  chattels,  and  by  con<* 
fequence  had  a  right  to  all  of  them,  no  perlbn 
or  perfons  having  been  appointed  by  defignation 
of  law  to  take  them  in  his  or  their  own  right. 
And  that  feems  to  be  the  reafon  why,  when  a  tefla*^ 
meat  wasmade^  all  the  pcx&nal cftate  pailed  to 

the 
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che  eecutor,  although  part  of  the  goods  and  chat- 
tels ^re  diipofed  of  by  the  teffator  fpecifically  in 
^e  tdament ;  for  he  being,  in  confideration  of 
law,  bifi  by  conftitution  of  the  teiikator)  to  all 
the  peibnal  eftate  he  died  pofleflfed  of,  on.him  it 
devolve),  and  he  ak>ne  had  a  title  in  law  to.  it. 
But  the  ^ftator  might,  by  fpecific  bcqueft,  after 
his  debts  jajd,  to  which  his  peribnal  cftate  waa 
fiift  liable,  fibjedfc  any  particular  part  of  it  to 
any  truft  he  pbafed,  which  truft  the  courts  cc- 
elefiaftical  and  courts  of  equity  would  enforce ; 
FwTingtoii  but  by  fuch  fpcific  bequeft  nothing  pafied  im- 
jpf/i  P^wiil.   mediately  to  the  legatee^  nor  could  the  legatee 

take  any    thing  to  him   devifed  without   the 

a&nt  of  the  executor ;  lb  that  fuch  a  lejgacy  did 

pot  operate  as  a  direft  gift,  at  the  time  of  the 

•  Roll's  Rep.      wiU  made,  but  as  %  diredtion  to  the  executor 

hov  Jie  was  to  difpofe  of  certain  parts  of  the 
teftaaiiciitary  eftate. 

'  A  teftament  then,  in  this  view  of  it,  was  not 
confidered  as  a  gift  of  any  fpecific  thing  to  the  ex-» 
ccutor,  but  as  an  appointment  of  an  heir,  and  at- 
^ched  upon  all  that  the  teftator  had,  as  well  thai 
which,  was  acquired  after  as  that  which  was  in  tht 
pofieflion  of  the  teftator  before  it  was  made ;  for  it 
was  the  conftitution  of  an  heir  to  all  the  teitator's 
property  of  that  kind^  but  it  was  iubjeAed  in 
his  hMii  10  the  tnifts-^f  the  tcftamentt 

If 
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If  a  ttftttticM  contained  particular  beq\3db> 
and  no  execmor  was  appointed,  the  whole  pro« 
pcrty  devolved  on  the  ordinary  fubje^  to  the  trufts 
as  to  the  particulars  difpofed  of  fpecifically. 

Upon  this  principle  it  has  been  held,  that  the   i  ^'^^% 
douhi  ftarted  by  the  Court  of  King's  Bench,  in    ^  *    *^ 
the  cafe  of  Bunker  and  Cook,  Whether  a  Icafc  for 
years  would  pafs  by  a  will  m^e  before  the  pur- 
chafing  thereof,  is  not  well  founded ;  for  fiich    saik.  ^37. 
leafe  would  clearly  pals  thereby  as  part  of  the 
teftatx>r's  perfonal  eftate. 

But  the  policy  of  die  law  was  different,  as  to 
freehold  property ;  for  as  to  that,  the  feud^  law, 
when  feuds  became  inheritable,  conftitutcd  an 
heir  in  his  own  right,  whofe  title  had  an  incep- 
tion, and  was  inchoate  immediately  upon  the 
acquilition  of  a  freehold  of  inheritance  by  his 
anceftor  j  for  which  reafon  the  perfon  who  was 
entitled  by  law  to  an  eftate  of  inheritance  next  in 
fucceflion,  was  called  prefumptive  heir  to  it. 
This  title  of  the  heir,  by  conftitution  of  law,  is 
evident  from  the  words  neceflary  to  be  idferted 
ia  all  deeds  to  convey  the  inheritance  of  real 
property,  no  eftate  of  inheritance  paffing  therein 
at  common  law,  unlefs  it  be  exprefsly  convejred 
to  a  man  and  his  heirs  $  coniequently,  a  convey- 
ance io  one  and  his  afligns  pafled  no  inheritable 

eftate  s 
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cftate;  for  though  ic  came  to  be  an  incident  to 
an  inheritable  eftate  at  common  law  to  be  aflign- 
able  by  the  pcrlbn  felfed  of  it,  yet  it  was  afljgn- 
able  becaufe  it  was  inheritable,  and  not  inherita^ 
ble  becaufe  affignable.  ^ 

Then,  as  an  eftate  in  land  purchafed  in  fee, 
immediately  vefted  in  the  purchafer  and  his  heirs, 
it  followed  that  though  it  was  capable  of  being 
afligned,  yet  that  afTignment  could  not  be  efFe6ted 
but  by  an  adt  fubfequent  to  and  diftinft  from  the 
acquifition  of  it  $  becaufe  it  could  not  be  acquired 
but  to  the  purchafer  and  his  heirs :  for  if  a  man 
had  conveyed  an  eftate  to  afligns  before  he  had 
acquired  it,  and  that  conveyance  had  been  valid, 
two  inheritable  titles  would  have  met  in  the  fame 
inftant ;  namely  the  title  of  the  heir  to  which  it 
would  have  been  fubjefted  by  law,  and  the  title 
of  the  aflignce  to  which  the  purchafer  would  have 
fubjefted  it ;  and  then  that  of  the  heir,  being  the 
dder  and  moft  favoured,  would  have  prevailed. 
This  principle,  as  to  the  acquifition  of  real  eftates> 
conftitutes  an  incident,  infeparably  thereto  be- 
lon^ng,  which  muft  make  a  difpofition  of  real 
eftate,  to  take  efied  after  the  death  of  the  donor, 
operate  in  a  manner  different  from  a  difpofition 
of  peribnal  eftate :  for  the  effedt  of  the  former  is 
to  take  away  the  poffibility  of  fucceflion  from  the 
heir  die  law  has  conftituted  i  the  effefb  of  the 

latter 
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Utter  is  to  conftitute  an  heir^  the  hw  not  having 
conftitutcd  an  heir  in  that  cafe.  The  former 
therefore  operates  as  a  conveyance  by  the  an- 
ceftor  infrarjenti  to  take  cfFcft  injuiuro  againft 
the  title  of  the  heir  cxpedtant ;  the  latter  merely 
as  the  nomination  of  an  heir  to  take  the  property 
the  teftator  dies  poffcffcd  of,  which,  in  confequencc 
of  fuch  conftitution,  devolves  upon  him. 

This  principle  is  likewife  to  be  traced  in  the 
doftrine  of  ules  s  for  no  man  could,  at  common 
law,  by  conveyance  to  ufcs,  convey  an  ufc  in 
land  which  he  was  not  fcifed  of  at  the  time  of 
making  fuch  conveyance,  any  more  than  he  could 
charge  it  or  grant  it.  This  is  clear  from  the 
cafe  of  Telverton  and  Teherton.  There  the 
father  covenanted  to  Hand  Icilcd  or  lands,  wbicb  Ycivcrton, 
be  afterwards  Jbould  pur  chafe j  to  the  ufe  of  him- 
felf  for  life,  remainder  to  the  ufe  of  his  youngeft 
ion  and  his  heirs;  he  afterwards  purchafed  lands 
and  died.  And  the  queftion  was.  Whether  the 
elded  or  youngeft  fon  fhould  take  this  new 
purchafed  land  P  and  it  was  refolved  that  no  ufe 
could  arife  to  the  youngeft  fon,  being  of  land 
that  the  father  bad  not  at  the  time  of  making  the 
conveyance.  And  one  reafon  given  is,  that,  upon 
every  feofment  or  purchafe  the  feoffor  or  donor 
from  whom  the  land  pafleth,  is  to  limit  the  ufes 
and  not  the  feoffee  or  donee.    Then  the  feofi^ee^ 

before 
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before  the  pofchafe,  cannot  limit  the  ufc  to  the 
youngcft  Ion  when  the  feoffor  limits  it  to  the 
feoffee  and  his  heirs. 

Such  conveyance  or  limitation  then  of  a  man's 
hnd  mortis  caufa  may  be  compared  to  a  donatio 
mortis  caufa -y  in  which  latter  cafe  an  aftual  delivery 
muft  be  made,  and,  confequentiy,  the  donor  muft 
be  in  pofTeflion  of  the  thing  given ;  the  only 
difference  being  that,  in  the  former  cafe,  the  gift 
is  void  if  the  donor  recovers,  becaufe  up<Mi  that 
condition  and  with  that  view  it  is  made,  being 
given  in  contemplation  of  prefent  death.  In 
the  latter  cafe  no  fuch  condition  is  annexed,  the 
gift  being  nf»dc  in  contemplation  of  death  when- 
ever it  {hsdl  happen. 

The  tnie  and  natural  fcnfe  therefore  of  the 
w^rds  in  the  writ  of  ex  gravi  querela  feems  to 
be  no  more  than  this;  that  as  a  teftament 
ihi^ht  at  common  law  have  been  made  of  goods 
and  chattels,  fo  like^e,  by  cuftom,  a  tefta- 
flient  nnight  have  been  made  of  houfes  and 
lands.  But  as  •  to  the  fubjcft  matter  upon  which 
that  teftament  of  houfes  and  lands  was  to  attach, 
aikf  its  *  operation  thereupon,  that  was  not  ex- 
jjrtfifed'in  the  writ.  And  it  is  plain  from  what 
has  been  ftated  'as  to  the  proviHon  made  by  law 
ibrthctfi^)ofition  ofihefetwo  fpecies  df  property, 
8  vizt 
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Viz.  that  the  one  muft  operate  as  the  conftitu- 
tion  of^Vi  heir,  the  other  as  a  difpofition/r^w  an 
heir,  that  the  one  cannot  take  cffed  in  the  fame 
manner  as  the  other  does ;  each,  therefore,  muft 
take  efFedt  according  to  the  nature  and  proper- 
ties of  the  fubjcft  matter  on  which  it  is  to  operate 
and  the  time  of  its  operation. 

If  then  a  devife  of  land  is  to  be  confidered  as  Co.Liit.  xxx  a; 
an  immediate  conveyance  or  gift  of  the  land  to 
the  devifee  (and  its  being  fo  is  the  reafon  why 
the  devifee,  as  will  be  fliewn  hereafter,  may 
take  the  lands,  &c.  devifed  without  the  confent 
of  the  heir  or  executor)  this  mode  of  conftruftion 
upon  the  operation  of  it,  feems  confonant  to  the 
conftruftion  upon  the  operation  of  every  other 
Ipecies  of  conveyance  by  which  real  property  may 
be  paffed  by  our  law.  Thus,  by  the  policy  of 
the  feudal  fyftem,  the  principles  of  which  do  cer- 
tainly in  a  greater  or  lefs  degree  pervade  our 
whole  fyftem  of  law  refpefting  freehold  property 
in  lands  or  tenements,  fome  notorious  ad:  «vas 
required  to  attend  every  direft  change  which 
happened  in  the  proprietorlhip  thereof,  in  order 
that  thofc  who  were  interefted  might  know  who 
was  the  real  owner.  With  this  view  that  law  re- 
quired, on  every  alienation  of  lands  by  feofrnent^ 
the  folemnity  of  livery  of  feifin,  which  might  be 
by  livery  in  deed,  or  livery  in  law.    In  both 

O  cafes 
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cafes  the  proccfs  was  fymbolical  and  neccffarily 
imported  an  a£hial  ownerihip  in  the  thing  aliened 
at  the  moment  of  alienation^  becaufe  no  one  can 
deliver,  unlefs  he  be  firft  in  pofTeffion  of  that 
which  is  to  be  delivered. 

And,  though  a  variety  of  other  conveyances, 
by  which  property  in  land  may  be  difpofed 
of,  have  been  invented,  the  grand  objefts  of 
which  are  to  elude  and  diipenfe  with  this  iblem- 
nity  of  livery,  yet  it  is  obfervable,  that,  in  every 
one  of  them,  the  principle  upon  which  that  cere- 
mony is  diipenfed  with  is,  that  the  fad:,  in  whom 
the  fojfeffim  refts  is  notorioxis  akeady,  and  that^ 
therefore,  no  other  a6t  is  neceffary  to  make  it 
more  lb ;  fo  that  thefe  conveyances,  as  well  as  the 
conunon  law  conveyance  of  feofment  do  not 
warrant  any  alienation,  or  difpofition  of  lands, 
which  the  peribn  has  not,  or  has  no  right  or  in- 
tereft  in,  at  the  time  of  making  or  executing  fuch 
conveyance :  And,  therefore,  it  is  faid,  i  Inft.  16^^ 
that  the  words  generally  inferted  in  releafes,  as 
to  all  rights  the  releafor  fhall  or  can  hzvzfcr  the 
future  J  are  void  ;  for  no  right  pafles  by  a  releafc 
but  the  right  which  the  party  has  at  the  time 
of  the  releafe  made,  though  it  be  releafed  in 
exprefi  words  whidi  fhew  the  intent  of  the 
party. 

The 


t  195  ] 

» 

The  iaw>  indeed,  in  the  cafe  of  a  devife,  dif- 
penfes  with  the  folemnity  of  livery  and  with  the 
interpofition  of  thofe  forms  which  were  fubfti- 
tuted  in  the  room  pf  it^  and  allows  lands  to  pais 
immediately  by  a  devife,  without  the  ceremony  of 
livery  of  feifin  either  in  law  or  faft.     The  dif- 
penfing  with  thefe  folemnities  was  neceflarily  in- 
cidental to  the  nature  of  the  conveyance  we  are 
treating  upon,  and  analogous  to  the  indulgence  it 
met  with  in  many  other  refpefts :  the  law  pre- 
fumes  that  a  devife  is  made  in  extremis^  frequent- 
ly it  is  done  in  articulo  mortis  s  it  would  therefore 
have  been  repugnant  to  the  very  nature  of  the 
inftrument  to  have  required  either  the  ceremony 
of  livery  of  feifin,  or  any  fubftitute  for  it,  in  a  cafe 
where,  from  the  nature  of  the  occafion  which  re- 
quired, the  execution  of  the  inftrument,  no  oppor- 
tunity could  be  fpppofed  to  occur  for  carrying 
them  into  effeft.     Upon  this  occafion,  therefore, 
the  law  had  regard  only  to  the  ftate  of  mind  of 
the  devifor,  and  to  the  fomialities  that  related  to 
the  inftrument  itfelf,  the  property  in  this  cafe  being 
confidered  as  paffing  by  the  inftrument,  and  not 
as  on  a  feofment,  by  the  livery  of  which  the  deed 
was  only  an  evidence. 

Upon  thefe  principles  the  courts  of  Queen's  Bunker  verf. 
Bench  and  Common  Pleas,  and  the  Houfc  of    ,Brown'sPar. 

Lords,  decided  the  cafe  of  Bunker  and  Cook.    In  cau  't!  Hoiu* 

O  2  that 
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*46, 749i  75°-  that  cafc  B.  being  commander  of  a  fhip  of  war, 

Gib^D  *^^'  ^^^  being  bound  on  a  foreign  expedition  in  that 

s.  c.  by  name  {hip  made  his  will  according  to  a  form  which 

of  Arthur  v.  ^'  ^ 

Bockcnham,  was  then  generally  made  ufe  of  by  feamen,  and 

ibid.135, 2£q«  .  /  ,  ... 

ca.  Abr.  295,  therein  was  contained  a  devife  to  his  wife  in  thefc 

8,* p. 64, ca.  1.  words:  "  I  do  hereby  give,  devife, and  bequeath 

Rep.  Temp.  *  "  unto  my  well-bclovcd  wife  F.  all  fuch  fum  and 


Anne  13Q. 
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*'  fums  of  money  as  now  is  or  hereafter  ftiall  grow 
**  due  to  me  from  their  Majefties  for  my  own  'and 
fervants  fervicc  either  by  fea  or  land ;  as  alfo  all 
fuch  fum  and  fums  of  money,  lands,  tenements, 
goods,  chattels,  and  eftates  whatfoever  where- 
with, at  the  time  of  my  deceafe,  I  fhall  be  poffef- 
"  fed  or  in  veiled,  or  which  ihall  then,  or  of  right 
*'  doth  appertain  unto  me,  and  I  do  hereby  no- 
*'  minatc  and  appoint  her  the  faid  F,  my  well- 
"  beloved  wife,  to  be  the  whole  and  folc  executrix 
"  of  this  my  laft  will  and  teftament," 

The  teftator,  about  nine  years  after  the  making 
of  this  wilt,  received  a  fum  of  2173/.  in  right  of 
his  wife  i  the  whole  of  which  he  laid  out  in  the 
purchafe  of  an  eftate  in  Kent  of  the  nature  of 
gavelkind  of  about  200/.  per  annum,  and  on  the 
9th  November  170a  he  died  without  having  re- 
publifhed  his  will,  and  without  any  iffuc  of 
his  body,  leaving  the  defendant  B.  his,  brother  and 
heir. 


On 
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On  the  death  of  the  teftator,  B.  entered  upon  ibij. 
thcfe  lands;  but  F,  the  widow,  apprehending 
herfelf  entitled  thereto  under  her  hulband's  will, 
brought  an  ejeftment  to  recover  the  pofleflion : 
And  the  jury  having  found  a  fpecial  verdift  ftat- 
inor  the  above  facts ;  and  that,  by  the  cuftom 
of  gavelkind,  any  tenant,  being  feifed  of  lands 
in  fee,  might  devife  the  fame .  by  *  will  in 
writing,  the  fmgle  queftion  was.  Whether  the 
lands  in  queftion,  being  purchafed  after  the  mak- 
ing of  the  will,  could  by  law  pafs  by  the  will, 
there  having  been  no  republication  after  the 
purchafe?  And,  upon  arguing  this  queftion  in 
the  Queen's  Bench,  the  court  were  unanimoufly 
of  opinion  for  the  defendants, 

A  writ  of  error  was  then  brought  by  the  ^^^*^- 
plaintiffs,  but,  in  the  printed  cafe  on  the  part  of 
the  plaintiff,  not  a  fingle  reafon  is  advanced  why 
it  (hould  be  reverfed  j  it  being  only  faid,  that  all 
the  Judges,  when  they  gave  judgment,  declared 
their  belief,  that  B.  intended  the  lands  in  quef- 
tion Ihould  go  to  his  wife. 

But,  on  the  other  fide,  it  was  contended  to  be      iwd. 
contrary  to  reafon,  and  againft  the  known  rules  of 
the  common  law  of  England,  that  a  man  fhould 
make  any  conveyance  or  difpofition  of  land, 
which  he  had  not  at  the  time  of  making  fuch 

O  3  conveyance 
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Co.  Knt.  6o2. 
Rail.  274. 
34  H.  y  1. 6.  a. 


conveyance  or  difpofition;  that  the  cuftom  of 
gavelkind  enabled  only  perfons  having  lands  to 
make  difpofition  thereof  by  will  j  but  gave  no 
power  to  perfons  not  having  lands,  to  make  any 
difpofition  of  fuch  as  they  (hould  afterwards  have, 
That  the  cuftom  being  exprefsly  found  by  thi$ 
fpecial  verdi£t  to  be^  that  tenants  Jtifid  of  landg 
might  deyif?  them  by  will,  therefore  to  fupport 
a  will,  on  the  cuftom,  it  was  necefTary  to  fhewj, 
that  the  dcvifor  wasfeifed  of  the  lands  devifed,  and, 
being  Jo  Jeifed,  made  his  will,  and  fo  was  the  con* 
ftant  courfe  of  pleading,  and  there  was  not  a  pre- 
cedent otherwife ;  fo  that  this  will  could  not  pafs 
the  lands,  bccaufe  the  party  was  not  ffeifed  there- 
of  when  he  made  it.     That  the  unanimous  opi- 
nion of  the  Court  of  Queen's  Bench  in  theprcfent 
cafe,  upon  this  point,  was  fupportcd  by  a  judg- 
ment given  for  the  defendants  in  the  Common 
Pleas,  by  the  unanimous  opinion  of  that  court 
upon  a  like  fpecial  verdift,  found  upon  the  fame, 
will  s  and  that  there  was  not  one  judgment  or 
refolution    to    the   contrary,   and   upon    thefc 
grounds  the  judgment  was  affirmed, 


Butler  V.  Bakery 
fupra,  179. 
et  vid.  3  Co. 
Rep.   3c,  ct 
vid.  Lovie's 
Ca.  10  Rep.  et 
Earless  cafe 
Keif.    Lex. 
Teft.480. 


The  fame  queftion  had  been  long  before  agi- 
tated upon  the  ftatute  of  wills,  and  had  received 
a  fimilar  decifion.  One  of  the  firft  cafes  in  which 
it  occurred  was  that  of  Butler  v.  Baker,  in 
whiph^  as  the  cafe  is  ftated  by  Lord  Coke,  it  was 

rcfolvedj^ 
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refolved,  on  the  words  of  the  firft  branch  of  the 
ftatute  34  Henry  VI 11.  viz,  "  all  and  every 
*'perfon,  bavingy  &c/*  that  the  devifor,  who 
was  joint-tenant  of  the  lands  dcvifed  at  the  time 
of  the  devife  made,  hadiiot  power  to  devife  the 
whole  manor  of  T.  by  force  of  the  faid  ftatutes: 
the  firft  reafon  againft  which  was  founded  on  the 
word  "  having  i*  for  it  was  faid,  if  it  be  afked, 
quis  poteft  legare  ?  the  makers  of  the  aft  anfwer, 
«  every  perjon  having  manorsy  &c."  io  that  it  was 
not  faid  every  perform  generally,  but  every  perfon 
having  &c.  and  this  word  having  imported  two 
things,y5://,  ownerlhip,  and  time  of  ownerlhip  j  for 
he  ought  to  have  the  land  at  the  time  of  making 
his  will,  and  the  ftatute  gave  fuch  perfon  having 
&c.  authority  to  devife  in  manner  therein  men- 
tioned what  he  had,  and  more  he  could  not  devife^ 
for  his  authority  did  not  extend  to  more. 

It  is  neceflary  here  to  obferve  upon  the  cafe   Bret  v.  Rigdcn, 
of  Brett  and  Rigden,  which  has  frequently  been     34^rvi'd.  l^^ 
cited  as  an  authority  againft  the  law  as  laid  down     InTrthuf  vf 
in  the  preceding  cafe,  that  there  was  no  determi-     ciTb^^DcT^ 
nation  of  this  point  on  that  occafion,  for  that    **^' 
cafe  as  to  this  queftion  was  no  more  than  this — 
A  man,  having  lands  in  a  certain  parifh  or  place, 
made  his  will,  and  thereby  gave  away  all  his 
lands  in  that  parifh :  and,  afterwards,  and  fome 
time   before    his   death,    he  purchafed    other 
lands  in  the  fame  parifh.    The  queftion  was, 

O  4  Whcdicr 
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Whether  thefe  new  purchafed  lands  fhould  pafs 
or  not  ?  and  it  was  held  that  they  would  not. 
But  although  Lord  Dyer  did  give  the  teftator*s 
^*  not  having'*  the  land  as  a  reafon  for  his  opi- 
nion as  ftated,  yet  it  feems^  according  to  the  date 
of  the  argument!  in  Plowden^  that  the  Judges 
did  not  reft  their  judgment  on  this  quejiion^ 
Whether  the  devifor  could  dcvife  lands  he  had 
not  J  but  on  the  queftion.  Whether  the  words  of 
the  will,  in  point  of  intention^  would  extend  fur- 
ther than  to  thofe  lands  he  had  at  the  time  <£ 
making  the  will,  there  being  in  that  will  no 
future  words,  or  declared  intention  of  paQing  any 
lands  he  fhould  purchafe  in  future  $  /i^^?/ judgment 
therefore  went  rather  upon  the  fuppofition  that 
the  intention  of  the  teilator  was  fatisBed  in  pafling 
thofe  lands  the  teitator  had  at  the  time  of  making 
the  will ;  for,  there  being  no  fliture  words  in  th^ 
will,  it  might  have  been  the  intention  of  the  tefta- 
tor,  that  the  devifee  fliould  have  the  land  he  pof- 
feffed  at  the  time  of  makiog  his  will,  and  the  heir 
at  law  have  the  new  purchafed  lands  by  defcent : 
piowd.  conu      ^j^^^  accordingly,  it  was  there  faid,  that  if  a  man 

devifed  land  in  certain  as  the  manor  of  Dale  or 
Whiteacre,  and  had  nothing  in  it  at  the  time  of 
making  the  will  and  afterwards  he  purchafed  it,  it 
Ihould  pafs  to  the  devifee ;  for  it  fhould  be  taken 
that  it  was  his  intention  to  purchafe  it,  and  if 
it  fhoukl  not  pafs^  the  will  would  be  void  to  all 
intents. 

But 


But  this  latter  poHtion  was  denied  to  be  law   vid.  Hou  Arg. 
by  Lord  Holt  in  the  cafe  of  Bunker  and  Cooh^  and     Bac  Max.  -j^ 
was  there  confidered  only  as  a  faying  of  Serjeant 
Lovelajsy  not  founded  upon  any  cafe  or  authority 
to  that  eflfeft.     And  though  HoU  and  Towelh 
Juftices,  on  the  firft  argument  of  this  cafe,  admit-     151,253.  ciib. 
ted  that,  if  a  man  by  his  will  gave  lands,  faying,     J^^.^i^.^T. 
^'  Blackacre  which  I  intend  to  purchafe,"  or  if  a     ^^^^^3-3.c 
man  devifed  an  houfe  by  name  and  after  purcha- 
sed that  hoiife,  fuch  devife  would  be  good  to  pafe 
fuch  lands  or  houfe ;  yet  they  both,  upon  reconfi- 
deration,  changed  their  opinion,  and  clearly  held 
that  no  fuch  devife  would  be  good, 

s 

I 

And,  in  fupport  of  this  opinion,  as  to  land  parr    1 1--  Rayra.431. 

/•  S.  C.  I  Lutw* 

ticularly  defcribed  in  the  will  and  afterwards  pur-     287,  et  vUi- 

Ren     Xemn. 

chafed,  the  cafe  on  Lord  Chief  Juftice  Saunder^  HoU  hs- 
will,  cited  by  Juftice  Powell  in  the  -  cafe  of 
Lawrence  and  Bodivell,  may  now  be  confidered  as 
a  cafe  in  point.  His  lordfliip,  as  is  ftated  in  that 
cafe,  devifed  all  his  lands  which  he  had,  or  after- 
wards (hould  have  in  Fulkam  i  and  Maynard  Was 
of  opinion,  that  the  devife  was  not  good  for  land 
there,  which  hb  lordfhip  afterwards  purchafcd  j 
but  Hob  and  follexfeny  Chief  Juftices,  held 
otherwifci  it  is  ^dcd,  that  the  cafe  was  after- 
wards agreed  by  the  arbitrament  "of  Holt  and 
fowell. 


Now 
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Now  as  Holt  feems  in  this  cafe  only  to  have 
given  an  hafty  opinion,  which  he  afterwards 
changed  on  a  fimilar  point  in  Bunker  and  Cook^ 
we  may  confidcr  Holt'^  opinion  in  the  laft  cafe 
as  agreeing  with  Maynard'%  and  againft  Pol^ 
UxfetC^. 

strode  vcrn  Upon  this  principle,  it  was  held,  in  the  cafe  Litton 

Falkland,  *  *  » 

3  Ch.  Rep.  99.  Strode  and  Lady  Falkland^  that  mortgaged  eftates, 

the  equity  of  redemption  of  which  had  been  pur- 
chafed  in  after  the  mortgagee  had  made  his  will, 
did  not  pafs  thereby;  becaufe,  until  the  equity  of 
redemption  purchafed  in,  they  were,  in  equity, 
only  fecurities  for  money  and  part  of  the  mort- 
gagee's perfonal  eftate  1  and  when  the  equity  of 
redemption  was  afterwards  purchafed  in,  they 
were  then  as  new  acquifitions,  new  purchafes  in 
fee,  and,  as  fuch>  would  not  pafs  by  a  will  made 
previous  to  the  acquiring  them. 

Put  if  a  man  has  an  equitable  eftate  in  lands, 
a  de vife  f^  them  for  payment  of  debts  will  be 
good. 

pridMux  verT.       Thus  where,  on  a  treaty  of  purchafe,  articles 

Ca.iW      '  were  entered  into  between  A.  and  P.  by  which  P, 

agreed  to  convey  to  A,  lands  called  R.  in  fee.. 

And  A.  made  his  will  in  writing,  and  deyifed,  in 

general  words,  *'  all  hi3  lands  to  be  fold  for  pay- 

*'  ment 
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"  ment  of  his  debts  and  legacies,"  and  then  the 
Hnds  called  R.  were  conveyed  to  At  and  he 
levied  a  fine  thereof.  The  devife,  it  being  for 
payment  of  debts,  was  held  to  be  good  though 
it  was  general,  and  the  devifor  was  not  feifed  at 
the  time  of  the  will  made,  and  there  was  no  new 
publication  of  the  wilU 

And  fuch  devife  will  be  effeftual  although  it 
be  a  beneficial  devife^  and  not  for  payment  of 
debts. 

Thus,  where  D«  agreed  for  the  piirchafe  of  ceD-  Davie  v.  Beard, 
tain  copyhold  lands,  which  were  ftirrendered  out    ca.  39. 
of  qourt  to  his  ufe,  but  before  admittance  he    ve^?  infra 
died,  having  other  copyholds,  alid  havipg  made     ^  ^  ^^  ^*' 
his  will  after  the  faid  coatraft  and  thereby  de^ 
vifed  to  the  plaintiff,  who  was  then  and  at  hU 
death  his  vifible  heir,  all  his  Copyholds  j  hia 
wife^  being  frtvenient  enfient  at  his  death,  was 
afterwards  delivered  of  a  daughter, .  who  then 
became    heir    of  the  devifor,     The  plaintiff, 
taking  it  for  granted  that  the  copyholds,  fo 
contracted  for,  did  not  pafs  by  the  will,  fuffered 
the  heir  to  be  admitted  thereunto,  and  held  the 
fame  of  the  heir  for  twenty  years,  and  paid  her 
rent  for  that  time,  and  had  agreed  fo  to  d6  as 
long  as  he  ihould  hold  them.    Afterwards,  dif^ 
fereoces  arifing  between  the  heir  and  him  about 

other 
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Other  matters,  the  plaintlfFexhibited  his  bill,  inier 
aliay  to  have  thofe  copyhold  lands  decreed  him; 
and  it  was  declared  by  the  court,  upon  the  hear- 
ing, that  it  was  clear  the  faid  copyholds,  fo  agreed 
for,  did  pafs  by  the  will  to  the  plaintiff;  for,  that 
the  purchafcr  had  an  equity  to  recover  the  land, 
and  the  vendor  flood  truftce  for  the  purchafor  or 
whom  he  fhould  appoint,  till  a  conveyance  exe- 
cuted. And  the  cafe  of  Lady  Fobaine,  in  1657, 
vas  cited,  in  which  it  was  faid  to  have  been  ruled, 
that  if,  upon  articles  for  a  purchafe,  the  purchafer 
devife  the  land  before  the  conveyance  exe- 
cuted, and  die,  the  land  will  pafs  in  equity. 
And  the  court  laid,  in  the  principal  cafe,  in  as 
much  as  the  plaintiff  had  admitted  the  title  to  be 
in  the  heir,  and  paid  her  rent,  and  agreed  fo  to 
do,  the  court  would  not  decree  him  the  lands,  but 
declared,  that,  if  the  plaintiff  had  come  in  time,  it 
was  proper  to  have  been  fo  decreed. 

And  the  dcvifc  of  fuch  equitable  intereft  in 
land  will  be  good,  although,  by  exprefs  ftipula- 
tion,'the  agreemeot  be  not  to  be  carried  into  exe- 
cution until  a  future  day,  which  occtirs  not  until 
after  the  time  at  which  the  will  bears  date. 

Grccnhiii  v.  Thus,  in  the  cafe  of  Gnenbill  and  Greenhill^ 

Greenhill>Pre«         i  •    t  i  /•  i 

ch.320.  s.  c.    which  came  on  upon  an  appeal  from  a  decree 
ap.  wilreji.   made  by  Lord  Cojufer^  the  circumftances  were 

thefc ; 
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thefe :  G*  dcfired  Y,  to  purchafe  an  eftate  for   Finch,  lor. 

1  .  /•      •  1  1         r       ^  1         Gilb.Eq.  Rep. 

him  of  about  ten  or  twelve  tnoufand  pounds     77-  Prideuxv. 

* ,  .      ,        -•  .  ^_  .  .  -         Gibbcn,  2  Ch. 

value  in  a  particular  Iituation  j  Y,  meeting  with     ca.i44,etTid. 
an  eftate  which  he  thought  would  anfwer  his  ex-     ^   ^^'  *^^ 
pcdtation,  agreed  for  the  purchafe  of  it.    Some 
part  of  the  eftate  was  cuftomary  and  lay  in  Corn- 
wall, and  by  the  cuftom  there  a  furrender  to  the 
ufe  of  his  will  was  neceflary  to  pafs  fuch  lands, 
though  otherwife  they  pafled  by  leafe  and>eleafc 
as  lands  at  common  law,  and  fo  were  not  copy- 
hold.   Thereupon,  by  articles,  dated  loth  April 
1706,  between  the  vendors  and  their  wives  on 
the  one  part,  and  Y.  of  the  other,  the  vendors 
agreed  to  deliver  poffeflion  at  Michaelmas  follow* 
ing,  and  to  execute  fufficient  conveyances  there- 
of, and  Y.  covenanted  to  pay  the  purchafe-money  * 
at  Michaelmas,  when  poffeflion  was  to  be  deli- 
vered.    In  June  following,  G.  for  whom  this 
eftate  was  pwrchafed,  made  his  will,  and  thereby 
devifed  all  his  perfonal  eftate  to  be  fold,  and  the 
money  to  be  laid  out  in  the  purchafe  of  lands,  to 
be  fettled,  together  with  his  freehold  eftate ^  on  the 
plaintiffs  j  and,  in  another  part  of  the  will,  de- 
vifed all  his  lands  of  inheritance  to  the  plaintiffs 
and  their  heirs :  at  Michaelmas  following  poffef* 
fion  was  accordingly  delivered  to  Y.  and  the 
money  paid,  but  conveyances  were  not  executed 
till  about  a  year  after  i  then  G.  died  without  re- 
publication of  his  will :  and  the  plaintiffs  brought 

their 
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their  bill  againft  ¥•  and  the  heir  at  law,  to  have 
conveyances  executed  to  them  purfuant  to  the 
deviie.  The  defendant  Y,  by  his  anfwer  con- 
fefled  the  truft.  The  queftion  was,  Whether 
this  will  was  fuiEcient  to  pafs  the  truft  of  thefe 
lands  ?  And  Lord  Cowper  had  decreed  that  it 
was.  From  which  decree  an  appeal  was  now 
made. 

Ibid:  Thofc  who  contended  for  the  rcverfal  of  this 

decree,  took  a  diftindion  between  an  agreement 
for  die  immediate  purchafe  of  lands,  and  fuch  an 
agreement  for  the  future  purchafe  thereof  as  this 
was ;  they  admitted,  that  if  the  articles  had  been 
for  the  prcfent  purchafe  of  thefe  lands,  the  vendor 
^  would  have  been  a  truftee  prefently  for  the 
purchafer,  and  then  fuch  devife  of  them  been 
good  in  equity :  but  they  argued,  that  as,  in  this 
cafej  the  pofleflion  was  not  to  be  delivered  till 
Michaelmas  following,  nor  any  money  to  be 
paid  before  that  time,  the  purchafer  had  no 
power  to  devife  them  fooner,  no  more  than  he 
would  have  had  to  devife  lands,  that  he  ihould 
afterwards  purchafe.  It  was  likewife  urged,  that 
theie  cuftomary  lands  could  not  pafs  by  the  will, 
for  want  of  a  furrender  previous  thereto. 

Xbu.  But  it  was  argued  on  the  other  fide,  and  agreed 

by  the  courts  that  thefe  lands  were  bound  imme« 

8  diately 
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diately  from  the  execution  of  the  articles,  and 
that  the  poffeAion  not  being  to  be  delivered  till 
z  future  time  made  no  difference  in  equity; 
that,  it  G.  had  died  before  Mtcbaelmas,  the  equity 
would  have  defcended  to  his  heir,  and  that  the 
heir  might  have  brought  a  bill  againft  G/s  exe- 
cutors to  compel  the  payment  of  the  purchafc- 
money  out  of  the  perfonal  eftate  -,  that,  in  this 
cafe,  the  money  was  bound  by  the  covenant, 
and  if  the  plaintifi^s  ihould  not  have  the  lands, 
they  would  lofe  both  money  and  lands  too ;  for 
if  the  money  had  been  at  liberty,  that  would 
have  pafled  by  this  will  to  the  plaintiffs;  but 
now  fbat  being  bound  by  the  covenant,  if  dicy 
could  not  h^ve  the  lands,  they  muft  lofe  both« 

And'  fuch  eftatc,  fo  contrafted  for,  will  pafs 
by  any  general  or  fweeping  words  in  a  will. 

Thus,  where  A.  feifed  in  fee  of  feveral  ma-   Potterv.Pdtter* 
nors  and  lordfliips,  and  pofTefTed  of  a  large  per-     via "viu 
fonal  eftate,   made  his  will,  12  Auguft   1745,    ^^ 
devifing  thereby,  fubjedl  to  an  annuity,  his  three 
manors  of  S.  R.  and  T,  and  all  his  mefTuages, 
lands,    tenements,    and   hereditaments   in    the 
county  of  B.  or  clfewhere  in  any  part  of  jB»f- 
land^  to  the  ufe  of  B.  for  life,  with  remainders 
over.      It  appeared  that  in    1743  there  was  a 
treaty  between  C.  as  agent  for  D.  and  E. — and  F. 

as 
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as  agent  for  A*  for  a  purchafc  of  lands ;  and 
one  queftion  was.  Whether  the  -lands  fo  con- 
trafted  for  would  pafs  by  the  general  words  m  the 
willy  after  the  enumeration  of  the  particular 
cftates  ?  As  to  which  point  Sir  John  Strange, 
,then  Mafter  of  the  Rolls,  was  clearly  of  opi- 
nion, that  fuch  general  words  would  carry  any 
eftate  to  which  the  teftator  was  entided,  either 
in  law  or  equity,  at  the  time  of  the  devife 
made. 

In  the  laft-inentioned  cafe  a  queftion  arofe. 
What  (hould  amount  to  fuch  an  agreement  as 
would  veft  fuch  an  eftate  in  the  purchafer,  in 
equity,  as  might  be  devifed  by  a  will  made  pre- 
vious to  fuch  contrafts  being  carried  Into  exe- 
cution ?  And  the  court  was  cf  opinion,  that  any 
contraft  which  a  court  of  equity  would  enforce 
on  an  application  for  a  fpecific  performance, 
was  fufficient  to  give  fuch  equitable  title. 

ibuL  The  circumftances  in  the  cafe  of  Potter  and 

Potter,  material  as  to  this  point,  were  thefe :  The 
treaty  for  that  purchafe  was  made  between  agents 
of  the  vendor  and  vendee,  in  1743;  ^he  plan  and 
particular  of  the  eftate  was  delivered  to  the  agent 
for  the  vendee  Juney,  17745  ^^e  parties  met, 
a  price  was  fixed,  and  it  was  agreed  by  parol, 
that  the  purchafe  Ihould  be  completed  the  Cbrift" 

mas 
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mas  following.  In  July  1 744  the  tide  deeds  were 
delivered  to  the  agent  for  the  vendee^  to  abftraft 
and  deliver  to  his  counfel,  which  was  done  jfpril 
1745.  Further  proceeding  was  interrupted  hj; 
a  claim  put  in  by  a  ftranger  to  part  of  the  eftate. 
A  bill  was  filed^  and,  thereupon^  a  reference 
made  to  a  Mailer  to  enquire  into  this  coAtraft^ 
who  reported,  in  February  1746,  that  it  was  a 
beneficial  contraft.  The  next  day,  the  agent 
for  the  vendee  received  diredions  from  him  to 
draw  conveyances,  which  he  did,  by  preparing 
a  leafe  and  releafe  to  make  a  tenant  of  the  free« 
hold  and  inheritance  for  fufFering  a  recovery  to 
the  ufe  of  the  vendee  and  his  heirs,  and  a  deed 
of  bargain  and  fale,  which  were  approved  of  by 
the  vendee,  to  whom  they  were  carried  17  th 
September  i747>  and  afterwards  by  him  return- 
ed  to  be  ingrofled.  They  were  adhially  in- 
grofled  during  the  life  of  the  vendee  3  but  his 
death  intervening,  prevented  their  being  execute 
ed  as  intended.  The  other  intermediate  occur- 
rei^ces  were,  that  the  agreement  as  to  the  price 
being  ia  r744>  application  was  made  not  to  fell 
any  wood  that  winter,  becaufe  the  eftate  was  con-* 
traded  for>  and  the  purchafe  was  intended  to  be 
completed ;  that  the  vendee^s  agent  went  dowa 
frequently,  and  let  the  eftate  as  he  pleafed^  be- 
caufe it  was  lodced  on  as  contra&ed  for;  and 
that,  as  to  the  claim  put  in  to  a  part  of  the 

P  .  eftate. 
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eftate,  it  was  offered  on  behalf  of  the  vendee  to 
advance  money  to  complete  the  agreement,  and  a 
note  given,  that,  whereas  the  vendor's  agent  had 
agreed  to  pay  a  certain  fum  to  the  claimant  for 
a  conveyance  of  his  title,  the  vendee  agreed  to 
pay  jC*  i^o  part  thereof,  if  the  agent  for  the 
vendor  fliould  afllgn  the  faid  title  to  fuch  perfon 
as  the  vendee  fhould  appoint. 

Ibid.  The  queftion  was.  Whether,  under  thefc  cir- 

cumftances,  there  was  fuch  a  title  in  the  vendee, 
as  he  could  pafs  to  a  devifee  by  his  will,  made 
I2th  Augt0  1745  ? 

And  it  was  contended  by  thofe  who  argued 
againft  the  devifee,  that  thefe  lands  would  not 
Ibid.  pafs  by  the  will :  Firfl:,  Becaufe  the  teftator  had 

no  title  to  them  before  the  will  made,  there  being, 
nd,  written  agreement  between  the  parties,,  Sc- 
CQtfdly,  That  although  an  agreement  ](iot  \a 
writing,  if  admitted  betweepi  the  vendor  ^njd. 
vendee,  would  be  out  of  the  ftatute  of  frau^Sj 
and  fo  it  would  be  if  there  were  other  (jircuiri- 
ftances,  (iich  as  the  party's  paying  the  money^ 
&c*  yet  ihat  there  was  no  precedent  ii)  which 
the  courts  had  faid,  that,  where  ttere  was  a  waver 
of  the  firft  agreement,  and  a  new  one  gone  into, 
the  new  Ihould  have  relation  to  the  original 
agreement  i  and  this  wa3  .that  c^e^  for  the  time 

of 
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of  giving  the  note  was  the  sera  of  the  valid 
contraft  to  bind  the  parties.  And  they  diftin- 
guilhed  this  cafe  from  thofe  where  the  thing 
agreed  on  was  to  be  carried  into  execution  by 
feveral  fubfequent  afts,  as,  there,  the  fifft  aft  was 
the  foundation  of  the  whole,  and,  therefore,  a 
court  would  fay  there  fhould  be  a  relation  to 
make  it  good ;  but  this  was  not  fuch  a  fubfe- 
quent a<5l  as  was  neceffary  to  carry  the  former 
into  execution.  But,  Sir  John  Strange^  Mafter 
of  the  Rolls,  faid  that,  on  the  bed  coniideration 
he  could  give  it,  this  eftate,  fo  coatrafted  for 
in  the  life  of  the  teftator,  muft  be  confidered^ 
Jn  equity,  as  his  eftate  j  and  though  there  was  no 
occaGon  to  reft  this  on  the  will  itlclf,  yet  he 
ftrongly  inclined  to  think  that  the  will  itfelf 
would  pais  the  eftate.  One  circunnftance  only 
was  wanting,  the  reducing  this  agreement  into 
writing  according  to  the  ftatute  of  frauds, 
which,  if  done  in  June  1744,  no  doubt  could 
have  been  entertained  but  that  this  had  been  his 
eftate  in  equity  from  that  time.  But,  though 
an  agreement  was  not  reduced  into  writing  and 
figned  by  the  party,  yet,  it  was  well  known, 
that,  if  confefled  or  in  part  carried  into  execu- 
tion, it  would  be  binding  on  the  parties,  and 
carried  into  further  execution  as  fuch  in.  equity ; 
and  here  was  the  fulleft  admiflion  thereof.  It  Eq.Ca.Abr. 
muft  therefore  be  decreed  according  to  the  cafe     '^' 

P  2  ia 
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in  equity  cafes  abridged  and  the  conftant  doc- 
trine in  that  court.  It  would  be  the  famcj  where 
the  vendor  came  for  Ipecific  performance  and  the 
agreement  was  admitted.  No  doubt  but  that^ 
on  fuch  admiflion^  it  would  have  been  confidered 
as  an  agreement  from  the  time  of  the  tranfafbion; 
fo  that^  on  a  bill  by  either  party>  the  court  mufl 
have  decreed  the  eftate  as  the  teftator's  from  June 
1744,  and  the  money  the  vendor's.  As  to  any 
partial  execution  before  the  will^  it  was  fo  far 
carried  into  execution^  as  to  fupply  the  want  of 
writing.  The  plaintiflT  was  agent  to  his  father 
who  approved  of  the  agreement ;  it  was  there- 
fore fuch  a  carrying  into  execution  on  their 
parts,  as  would  have  entitled  the  vendor  to  have 
gone  on  with  the  purchafe.  He  could  not  pon- 
fider  the  taking  the  note,  &c.  as  waving  the 
lirft  agreement  and  coming  into  a  new  one,  but 
rather  as  a  farther  Hep  towards  carrying  the  ori- 
ginal agreement  into  execution,  as  removing 
an  unforeieen  obllacle,  and  with  a  view  of  pro- 
Vid.  inL  ceeding  in  the  contraft.  But  the  cafe  was  de- 
cided on  another  point. 

But,  if  the  lands  be  not  articled  for  at  the 
time  of  the  will  made,  they  will  not  pafs  in 
equity  any  more  than  at  law. 

Thus, 
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Thus,  upon  a  bill  filed  by  L.  for  the  per-    i-angfordv.Pitt, 
fbrmance  of  articles  for  a  purchafe,  the  cafe 
was,  that  L.  did,  by  attorney,  enter  into  articles 
with  P.  for  the  fale  of  lands  in  Cornwall.    The 
articles  were  dated  November  17 25*  and  thereby 
L.  agreed  to  convey  certain  lands  to  P.  and  his 
heirs  on  or  before  the  Lady -day  then  next  follow* 
ing ;   upon  the  making  of  which  conveyance, 
?•  covenanted  to  pay  {^.  1,500  to  L.     P.  lived 
until  after  Lady-day^  but,  in  1722,  long  before 
the  executing  thefe  articles,  made  his  will,   by 
which  he  devifed  all  his  real  eftate  to  his  fon  R.  P. 
for  life,  remainder  to  his  eldeft  fon  J.  P.  for  life 
remainder  to  his  firft,  &c.  fon  in  tail,  with  re- 
mainders  over,  and  bequeathed  all  his  perfonal 
eftate  to  truftees,  to  be  invefted  in  lands  and 
fettled  as  above.     P.  died  foon  after  Lady-day 
1726,  and  R.P.  his  eldeft  fon  and  heir  laying 
claim  to  the  lands,  as  defcending  to  him,  de-* 
viled  the  fame,  and  foon  afterwards  died,  leaving 
J.  P.  his  fon  and  heir,  to  whom  P,  the  firft 
teftator  had  devifed  all  his  eftate  expeftant  up- 
on the  death  of  R.  P.     And  one  queftion  was. 
Whether,  under  the  will  of  P.  the  devifees  of  ^ 
R,P,  the  fon,  or  the  grandfon,  were  entitled 
to  the  lands  thus  articled  to  be  purchafed,  it 
being  agreed  that  the  purchafe-money  was  to 
be  paid  by  the  executors  of  P.  the  original  de* 

P  3  vifor? 
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vifor  ?  And,  on  behalf  of  the  grandfon,  it  was 
contended,  that,  when  P.  devifed  all  his  real 
and  alio  his  perfonal  eflate  to  be  laid  out  in 
land    for    the    benefit   of  his   grandfon  J.  P. 
after  the  death  of  his  fon  R.  P.  either  in  one 
fliape  or  other  thefe  lands,  thus  agreed  to  be 
purchafed   by  P.   would -pafs.      That  nothing 
could  be  plainer  than  his  intention  to  difpofe  of 
aU  his  .eftate,  both  real  and  perfonal ;  and  the  cafe 
of  Greenbill  and  Greenbill  was  cited  as  in  point. 
But  the  Mailer  of  the  Rolls,  admitting  that 
cafe  as  law,  alledged,  that  there  was  this  mate- 
rial difference  between  the  two  cafes ;  viz.  that, 
in  the  cafe  of  Greenbill  and  Greenbill^  the  articles 
for  the  purchafe  were  entered  into  by  the  tefta- 
tor  before  he  made  his  will,  and  fo  the  equit- 
able intereft  which  he  gained  thereby  was  well 
devifable  j  but,  in  the  prefent  cafe,  P.'s  will  was 
made  prior  to  the  articles   for  this  purchafe, 
which  was  before  he  had  any  equitable  intereft 
in  the  lands;   confequently,   when  he  had  no 
kind  of  title  he  could  devife  nothing :  fo  that 
this  intereft  in  the  lands  gained  by  P/s  articles 
defcended  to  his  fon  R.  P.  as  heir  at  law,  and 
his  devife  thereof  was  valid. 


Per  Holt  in  But,  if  a  man  hath  a  manor  and  devife  it,  and. 

Cook,  ca.'       before  his  death,  a  tenancy  efcheat,  this  tenancy 

^ill 


T.  Holt  253. 


will  oafs  by  the  will ;  becaule  the  manor  is  de-  ^'tzg.  231. 

•r  J  J     1-  •  t  r  ^  vid.5C0.Rcp. 

viieq,  and  the  tenancy  is  part  thereof,  and  not  a  5  »• 
different  thing. 


But  if  the  devifor,  after  the  devife  of  the  ma--    Quarectvid. 

e  Co.  6.  ba 

nor  nnade,  had  purchaftrd  the  tenancy,  it  would 
have  been  otherwifej  for  that  which  is  pur- 
chafed  is  not  parcel  of  the  manor,  becaufe  it  is 
acquired  by  the  devifor's  own  aft. 

But  the  Lord  Chancellor,  in  the  cafe  of  Pri-  2  Ch»ca.  1444 
deaux  and  Gibbon^  faid,  that  if  a  nnan  devifed 
all  his  land  for  payment  of  debts,  and  afterwards 
purchafed  lands,  he  would  decree  a  fale  thereof, 
although  there  were  no  articles  for  the  purchafc 
preceding  the  will. 


P  4  OF 
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O  T 


ci^3l^<s>®  ^^^%^si^t.e. 


T  N  the  confidcration  of  this  part  of  our  fub- 
-■■  jeft,  as  has  been  before  obferved,  we  Ihall 
only  have  occafion  to  refer  to  thofe  parts  of  the 
ftatutes  of  wills  that  apply  to  lands  held  in  foccage^ 
the  ftatute  of  1 2  Car.  11.  c.  44,  having,  by  turn- 
ing other  tenures  into  foccage,  extended  the 
teilamentary  power  to  lands  in  general. 

By  the  ift,  ad^  and  3d  feftions  of  the 
32d  Hen.  VIII.  c.  i.  it  is  enafted,  that  all  and 
every  perfon  and  perfbns  having,  or  which  there- 
after  fhall  have  any  manors,  lands,  tenements^  or 
hereditaments,  holden  in  foccage  or  in  the  nature 
of  foccage  tenure^  and  not  having  any  manors, 
lands^  tenements,  and  hereditaments,  holden  of 
the  king  by  knights  fervice,  by  foccage  tenure  in 
chief,  or  of  the  nature  of  foccage  tenure  in  chief, 
nor  from  any  other  perfon  or  perfons  by  knights 
fervice  (from  the  time  therein  mentioned) 
ihould  have  full  and  free  liberty,  power,  and 
authority,  to  give,  difpofe,  will,  and  devife,  as 

well  by  his  lait  will  and  teftament  in  writing, 

or 
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or  Mherwife  by  aft  or  a£b  lawfully  executed  in 
his  life^  all  his  faid  manors^  lands,  tenementSy  and 
hereditaments,  or  any  of  them,  at  his  free  will 
and  pleafure :  and  that  all  and  every  perfon 
and  perfons  having  manors,  lands,  tenements^ 
or  hereditaments,  holden  of  the  king,  &c.  in 
foccage,  or  of  the  nature  of  foccage  tenure  in 
chief,  and  having  any  other  manors,  lands,  te- 
nements, or  herediuments,  holden  of  any  oriier 
perfon  or  perfons  in  foccage,  or  of  the  nature  of 
foccage  tenure,  and  not  having  any  manors,  lands, 
tenements,  or  hereditaments,  holden  of  die  king, 
&c.  by  knights  fervice,  nor  of  any  other  lord  or 
perfon  by -like  fervice,  from  the  time  therein 
mentioned,  Ihould  have  full  and  free  liberty, 
power,  and  authority,  to  give,  will,  dilpofe, 
and  devife,  as  well  by  his  laft  will  or  teftament 
in  writing,  or  otherwife  by  any  a6k  or  afts  law- 
fully executed  in  his  life,  all  his  faid  manors, 
lands,  tenements,  and  hereditaments,  or  any  of 
them,  at  his  free  will  and  pleafure,  &c.  faving 
to  the  king  his  primer  feifin,  and  his  fines  {ot 
alienation,  &c. 

Some  doubts  having  rilen  as  to  the  con(tru£tion 
of  feveral  parts  of  the  above  ftatute,  and,  parti- 
cularly, as  to  what  the  legiflature  intended,  in 
the  7th  feddon,  by  the  words  "  cftates  of  inherit 

"  tance," 
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".  tance,"  the  34  and  35  Hen.  VIII.  c.  5.  was 
pafl*ed  to  explain  the  former  ftacute. 

That  ilatutf,  reciting  that  clivers  doubts, 
qyeftions,  and  ambiguities  had  arifen,  been 
moved,  and  grown  by  diverfity  of  opinions 
taken  in  and  upon  the  expofition  of  the  letter  of 
the  ftatute  3  a  Henry  VIII.  enadls,  in  the  third 
feftion  thereof,  "  that,  whereas  it  is  contained  in 
*'  the  former  ftatute,  that  all  and  Angular  perfon 
*'  or  perfons,  having  any  manors,  lands,  tene- 
"  ments,  or  hereditaments  of  the  eftate  of  in- 
^'  h^itance,  Ihould  have  full  and  free  liberty, 
power,  and  authority  to  give,  will,  &c.  as  well 
by  his  laft  will  and  teftament  in  writing,  &c. 
"  his  manors,  lands,  tenements,  or  hereditaments, 
"  or  any  of  them,  in  fuch  manner,  &c.  that  thefe 
"  words  eftate  of  inheritance  ftiall  be  expounded, 
"  taken,  and  judged  of  eft  at  es  infee-fimfle  only'' 
And  by  feftion  4,  "  all  and  fingular  perfon  and 
"  perfons,  having  a  fole  eftate  or  intereft  in  fee- 
h  ^  fimple,  or  feifed  in-  fee-fimple  in  coparcenary, 
"  or  in  common  in  fee-fimple  of  and  in  any 
"  manors,  lands,  tenements,  rentSj  or  other  here- 
"  ditaments  in  poffeffion,  reverfion,  remainder, 
"  or  of  rents  or  fervices  incident  to  any  reverfion 
"  or  remainder,  and  having  no  manors,  lands, 
"  tenements,  or    hereditaments    holden  of  the 

"  king, 


fC 

cc 


[    ai9    ] 

**  king,  his  heirs  or  fucccffors,  or  of  any  perlbn 
•^  or  perfons  by  knights  fervice,  have  full  and  free 
«  liberty,  power  and  authority  to  give,  difpofe, 
"  will,  or  devife  to  any  perfon  or  perfons,  &c.  by 
"  his  laft  will  and  teftament  in  writing,  or  other- 
«  wife  by  any  aft  or  afts  lawfully  executed  in  his 
«  life,  by  himfelf  folely,  or  by  himfelf  and  others 
<^  jointly,  feverally,  or  particularly,  or  by  all 
**  thofe  ways  or  any  of  them,  as  much  as  in  him 
*'  of  right  is  or  fhall  be,  all  his  manors,  lands, 
"  tenements,  rents,  and  hereditaments,  or  any  of 
"  them,  or  any  rents,  commons,  or  other  profits, 
*'  or  commodities  out  of  or  to  be  perceived  of 
"  the  fame,  or  out  of  any  parcel  thereof,  at  his 
"  (yNTifree  will  andfleajurcy  &c." 

In  the  confideration  of  this  part  of  the  ftatutes 
of  wills,  three  objefts  occur* 

Firft,  To  what  things  the  words  Lands,  Tene- 
ments, and  Hereditaments,  &c.  apply. 

Secondly,  What  eftates  the  dcvifor  muft  have 
dierein. 

Thirdly,  What  eftates  a  devifor  may  create  by 
devife. 

Firft, 
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Firftj  all  lands  not  dcvifabic  by  cuftom  (as  wc 
have  fcen)  previous  to  the  ftatutes  of  wills,  are 
by  thofe  ftatutes  rendered  devifable. 


V»<!.  fiipra  41} 
45- 


But  a  diftinftion,  as  has  been  obferved,  was 
made  as  to  tenements  and  hereditaments,  between 
thofe  that  were  valuable,  and  thofe  that  were  not 
valuable,  it  being  held  that  the  latter  were  not 
devifable.  The  reafon  of  which  has  been  ex* 
plained. 


Clere  rerf. 
Peacock,  Cro. 

Eiiz.  3>Q. 
2  Anderf.  21. 


Kt  vid.  Sir  W. 
Jones,  I7»  2  3f 
27,1  Atk.  619 
—6s I,  Robin- 
foil  V.  Tongue 


Upon  this  grpund  it  became  a  queftion,  in  the 
cafe  of  Clere  and  Peacock,  whether  an  advowfon  in 
grofs  held  in  capile  was  or  was  not  devifable. 
The  cafe  arofe  on  a  quare  impedit  between  Clere 
plaintiff,  and  Peacock  defendant.     The  plaintiff 
declared  that  F.  was  feifed  of  the  advowfon  of  D. 
in  fee,  and  devifed  the  fame  for  ten  years,  the 
rdnainder  over  in  fee.     The  defendant,  by  his 
bar,  confeifed  thedevife  for  years,  &c.  whereupon 
it  was  demurred ;  and  one  caufe  of  demurrer  was, 
that  the  advowfon  was  not  devifable ;  for  it  was 
not  valuable,  nor  within  the  intent  of  the  ftatute. 
But  WalmJUy,  Beamondy  and  Owen,  Juftices,  held 
againft  the  opinion  of  Anderjon  Chief  Juftice, 
that  it  was  well  devifable  j  for  the  body  of  the 
ftatute  of  wills  was,  that  lands,  tenements,  and 
hereditaments  might  be  devifed  i  and  an  advowfon 

was 
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was  an  hereditament  departable,  as  between  fifters, 
and  dower  might  be  thereof  and  it  was  valuable, 
namely,  twelve  pence  in  the  pound,  as  1 2  Henry 
VIIL  S.  and  other  books  fhewed. 


3  Brown's  Par. 

faling  V.  Weft- 
faling,  3  Atk. 
460,  an  aU- 
vowfon   is 
affets. 


An  advowfon  is  included  under  the  term  te- 
*'  nement  f '  And  therefore  where  the  king  gave 
licence  to  purchafe  lands  and  tenements  in  mort- 
inain  to  the  value  of  100  s.  the  perfon  licenced 
was  allowed  to  purchafe  advowfons. 


Hob.  303,  304, 
ct  vid.  Weft- 
faling  V.  Weft- 
fiilingy  infra* 

33  E.  3- 


And  an  advowfon  will  pafs  by  the  defcription   i>yer  323,  pi. 
of  all  hereditaments  fituate,  lying,  and  being  in  T. 
where  the  church  lies. 


But  it  was  held  by  Lord  Hardwicke,  in  the 
cafe  of  Wejifaling  and  Weftfaling^  that  an  advow- 
fon in  grofs  would  not  pafs  by  the  word  Lands, 
although  it  would  by  the  words  Tenements  or 
Hereditaments.  In  this  «afe  it  appeared  that  W. 
deceafed  had  feveral  kinds  of  eftates  of  inheri- 
tance, confifHng  of  freeholds  and  copyholds,  and 
alfo  the  advowfon  in  grofs  of  L.  and  likewiie 
eftates  fur  auter  w,  and  was  poffefled  of  a  coa- 
iiderable  perfonal  eftate;  and,  being  fo  feifodand 
poffefied,  made  his  will,  and  thereby,  amongft 
other  things,  devifed  to  his  truftees  all  his  freehold 
lands  not  under  fetdement,  and  whereof  he  was 
any  ways  feifed  or  poffefled,  or  any  way  interefted 


Weftfallng 
vcrf.  Weft, 
faling,  3  Ack. 
460. 


m 
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in  in  law  or  in  equity,  cither  in  pofleflion,  rever* 
fion,  or  remainder,  which  he  had  any  'power  to  de^ 
vife  or  dtfpoje  ofy  and  alfa  all  and  fingular  his 
leafehold  eftates  and  lands  whatfoevcr,  excepting 
only  fuch  as  were  thereinbefore  devifed  upon 
certain  trufts  therein  mentioned.  On  this  will  it 
was  contended,  that,  by  the  words  all  his  freehold 
landsy  the  advowfon,  though  an  incoporeal  inhe- 
ritance, would  pafs :  But,  Lord  Hardwicke  was 
very  clear,  that  the  advowfon  did  not  pafs  by  the 
will;  for  his  lordfhip  faid,  that  there  was   no 

■ 

authority  that  an  advowfon  would  pafs  by  the 
word  lands^  though  it  would  by  the  word  tene^ 
ments  or  hereditaments. 

But  if  the  will  had  defcribed  lands  at  a  par- 
ticular place,  and  the  teftator  had  had  nothing 
belonging  to  him  there  but  an  advowfon,  it 
&ems  that,  rather  than  the  will  Ihould  be  ineffec- 
tual, the  advowfon  would  be  held  to  pafs  thereby; 
for  that  cafe  would  fall  within  the  principle  of  the 
Styles  461,  a78.    cafc  in  Styles,  whcre,  by  the  words  ^^  fee  ftmple 

•'  lands^  a  portion  of  tythes  were  held  to  pafs, 
diere  being  nothing  elfe  belonging  to  the  teflator 
at  the  place  mentioned  but  the  tythes.  But  the 
rule  of  law  is,  that  if  there  be  eftates  that  properly 
pafs  by  the  words  of  a  will,  itjhall  not  be  extended 
tafucb  eftates  as  do  not  properly  pafs  thereby. 

A  donative 


[7 
■ 
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A  donative  may  be  devifed.  Thus  a  dcvife 
by  D.  of  the  patronage  of  the  church  of  Wal* 
tham,  and  of  the  right  of  nominating  a  mi- 
nifter  to  officiate  there,  (it  being  a  donative,  the 
abbey  being  of  royal,  foundation)  tjo  fix  truftees 
and  their  heirs  upon  trufts  therein  mentioned, 
was  held  good  and  valid. 


Attorney  Gen- 
ad  Rebt  Tracy 
et  aL  ▼. 
Floyer,  et  al, 
a  V«ni.  74'8. 


But  it  feems  queftionable,  whether  an  appro-   Hob.  304. 
priation,  or  the  advowfon  of  it,  willpafs  by  the 
name  of  an  advowfon. 


The  next  prefentation  to  an  advowfon  may  alio 
be  devifed ;  and  a  devife  of  the  next  turn  or  pre- 
fentation, carries  the  next  turiV4)f  prefenting  afiifo- 
luteJy  to  the  deyifee,  and  not  merely  the  right  of 
getting  himfelf  prefented. 

Thus,  where  W.  by  will,  ^^  gave  to  J.  L.  the 
^*  next  turn-  or  prefentation  of  the  church  of  G. 
**  after  the  death  of  P.  the  then  poiTeilbr,  and, 
^  after  the  deadi  of  J.  L.  to  revert  to  the  heir 
*^  of  P."  it  was  contended,  by  the  heir  at  law  of 
W.  that  this  was  only  a  gift  to  L.  of  the  right  of 
being  prcfcntcd  himfclf  not  of  a  right  to  prefent 
a  ftranger.  And  it  was  faid  that,  iri  efie£t,  it  was  a 
devife  to  the  heir  at  law  in  truft  to  prefent  the  de- 
vifee  to  the  next  turn,  and  that  the  teftator 
niter  'meant  to  give  the  plaintiff  a  power  of 
2  lapfing 


Law  ▼.  Biihop 
of  Lincoln,  ec* 
al.  %  Blackft. 
Rep.  1240. 


'  ^ 


Ibid.  I24» 
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lapfing  the  living  to  the  biOiop  j  that  the  fubfc- 
qucnt  words  of  the  devife,  that  the  living  fhould 
revert  to  the  heir  on  the  death  of  J.  L.  Ihewed 
that  J.  L.  was  intended  to  be  the  perfon  prefent- 
cd  to  the  living,  and  that,  if  he  refufed  to  take 
it,  the  heir  might  prcfent  another.  Sedper  Goulds 
Blackftme,  and  Naresy  Judges.  This  is  clearly  a 
devife  of  a  legal  intcreft.  There  is  no  hint  of  any 
tnift  being  repofed  in  the  heir  at  law.  The  next 
prefentation  is  devifed  in  clear  and  explicit  words. 
And  confequendy  the  devifee  is  clearly  intitled  to 
the  firft  turn,  and  is  not  bound  to  prefcnt  hintfclf, 
but  may  give  it  to  whom  he  will. 

And  Mr.  Juftice  Blackftone,  in  the  laft  men- 
tioned cafe,  much  queftioned  whether  fuch  a  qua- 
lified right,  as  it  was  there  contended  diat  the  de^' 
vifee  took,  could  fubfift  at  the  common  law.  He 
faid  he  was  fure  diere  was  no  remedy  for  it;  for 
the  quare  impedU  never  named  the  derk  to  be 
prcfented,  it  only  removed  the  obftacle  of  pre- 
fenting  idoneum  clericum,  not  A-B.  C.  and  more 
efpecially  not/eipftm. 

By  the  devife  of  an  advowfon  the  next  prefenta- 
tion pafTes. 

And  die  law  is  the  tame,  although  the  devi- 
for  be  himfelf  incumbent  of  the  advo^foa  de- 
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•Thus  where  A,  purchafcd  an  advowibn  to  him 
Sind  his  heirs^  and,  being  parfon  and  patron 
thereof,  afterwards  made  his  will  in  writing,  and 
made  three  executors,  and  willed  that  they  or 
any  two  of  them  ftiould  prefent  W.  T.  to  the  faid 
church  upon  the  next  avoidance,  and  afterwards 
devifed  it  to  J.  T. — W.  T.  refufed  the  execution 
of  the  wilK  It  was  objeded,  that  the  prefentation 
ariling  upon  the  death  of  A.  was  a  flower  fallen,* 
and  fo  not  to  be  granted  after  his  death,  when 
the  devife  was  to  take  efFcft.  But  Coke^  Chief 
Juftice,  and  Croke^  Haugbton^  and  Dodderidge 
were  of  opinion,  that  although  this  was  given,  fo 
that  the  inftant  the  devife  fhould  take  cffedt  by 
the  death  of  the  devifor,  at  that  very  inftant  by 
his  death  the  church  became  void,  yet  it  was  a 
good  devife ;  for,  notwithftanding  the  teftament 
had  no  efFe6b  but  by  the  death  of  the  dcvilbr,  yet 
it  had  an  inception  in  his  life,  and  that  made  it 
good.  And  the  court  diftinguifhed  this  from 
the  cafe  of  a  grant  of- the  next  prefentation 
fallen  in  a  man's  life,  which  could  not  be 
made. 


Harris  veH* 

Bulil.  36.  S.C. 
X   Roll.  Rep. 
2 TO.  S.  Pointy 
Sir  E.  Pynchia 
V.  Harris,  in 
ExcUeq.  Cro. 
Ta.  371.  et  viJ. 
*S.L.Hillver; 
Bifliop  of  Lon- 
don, Smiih  «C 
ah  iAtii.«6i9* 


Dyer  456. 3. 


And,  in  the  laft-mentioned  cafe  it  was  faid  by    3  Bui{t.4b>4i« 
Baugbton  and  Dodderidge,  that,  although  W.  had 
not  refufed  the  execvltorlhip,  and  he  could  not 
have  prefented  himfelf,  yet  the  other  two  execu- 
tors might  have  prefented  him.     The  will  was, 

Q^  that 
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that  the  executors,  or  any  two  of  them,  fhould 
prefcnt  one.  The  authority  here  remained  joint- 
ly in  them,  notwithftanding  one  of  them  had  a 
right  to  the  advowfon, 

Vid.  piowdcn        But  it  feems  that  an  advowfon  of  a  vicarage  be- 

210.   I   Leon* 

34.  cra  Eiiz,    longing  to  a  prebendary  would  not  pafs  by  a 

devife  of  the  prebendary  cum  omnibus  commodita^ 
tibusy  emolumentiSi  prqficuis,  et  advantagiis  cum 
pertinent  its  eidem  prebend. /peSlant.  feu  aliquo  modo 
pertinen.  for  the  words  commodities,  emoluments, 
profits,  and  advantages  to  the  prebendary  be- 
longing are  of  one  fenfe  and  nature,  and  are  to 
be  underftood  of  thofe  things  whofe  nature  is 
gainful  and  commodious,  as  common  of  feed, 
cftovers,  and  the  like  that  belong  to  land,  Sed 
•   ^uare  for  the  principal  cafe  was  of  a  leafe. 

Rents  are  devifable,  either  by  the  cuftom,  or 
by  the  exprefs  words  of  the  ftatutc  34  Hen.  VIII. 
but  the  ftatute  32  Hen;  VIII.  doth  not  extend 
to  them. 

Litt.  fee.  5S5. 

3  Co.  Rep.^'        And  where  lands  are  devifable  by  the  cuftom, 

\L  i)cv.  ?i,  rents  out  of  them  follow  the  nature  of  the  rever- 

Adj!^f  Mod.  ^^^^  or  feignory  to  which  they  are  incident,  and 

i;:crofEar:  are  devifable  likewife. 

65a.  Harg. 
£dit.  Co.  Lite 

1 1 1,  note  5.  But  this  feems  to  have  been  formerly  doubted  % 

^'  *  *     for  Montague  moved  this  cafe,     K.  was  feifed  of 

<  land 
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land  devifablcj  and  made  a  leafe  for  years  ren-- 
dering  rent,  and  devifed  this  rent  to  a  ftranger 
and  died,  and  the  ftrangei'  was  feifed  of  the  rent 
and  died.  And  Baldwin,  Chief  Juftice,  and 
Sbellty,  Juftice,  faid,  that  this  rent  was.  not  de- 
vifable,  becaufe  it  was  a  new  thing,  and  the 
cuftom  did  not  run  to  it* 


Tythes  alfo,  of  which  a  man  is  feifed  in  fee,    Swinb.  140. 

•^  .  .  '       Styles  a6i. 

(nay  be  devifed  as  hereditaments. 

Manors  may  be  devifed  either  by  cuftcnti,  or    3  co.  32  b. 
by  the  exprefs  words  of  the  ftatutes. 

So  franchifes,  if  valuable  and  not  reftiiained 
to  the  perfon  of  the  grantee  and  his  heirs^  are 
devifable. 


And  franchifes  not  valuable  nlay  paft  by  de- 
vife,  as  appurtenant  to  other  things  valuable^ 

Thus  it  was  held  in  Butler  an<^  Baker's  cafe,  Bmierv.  Baker, 
that  if  a  man  be  feifed  of  a  manor  to  which  a  ^  ^^^'  ^** 
leet  or  waif  and  ftray,  or  any  other  hereditament 
which  is  hot  of  any  annual  value  is  appendant  (x* 
appurtenant,  there,  by  the  devife  of  the  manor 
with  the  appurtenances  thefe  (hall  pafs  as  inci-* 
dents  to  the  manor ;  for,  inafmuch  as  the  ftatute 
enables  him  by  exprefs  words   to   devife  the 

Q^a  manor. 
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manor^  by  confequence  it  enables  him  to  devife 
the  manor  with  all  incidents  and  appurtenances  to 
it :  and  it  was  never  the  intent  or  meaning  of  the 
parliament  that,  when  the  dcvifor  had  power  to 
devife  the  principal,  he  fhould  not  have  power 
to  devife  that  which  was  incident  and  appendant 
to  it,  or  that  the  manor,  &c.  fhould  be  difmem- 
bered,  and  fraftions  made  of  things  which  by 
lawful  prefcriptions  have  been  united  and  an* 
nexed  together. 


Ikid  35a. 


So  if  a  man  hath  a  hundred,  with  the  goods 
of  felons,  outlaws,  fines,  amerciaments,  return  of 
writs,  and  fuch  like  cafual  hereditaments  within 
the  hundred  not  valuable  in  themfelves,  and 
fucb  hundred  with  the  Jaid  cafual  hereditaments 
have  been  accufiomahly  let  to  farm  for  a  yearly 
renty  then  it  may  be  devifed  within  the  purview 
of  the  faid  afts;  becaufe  the  uncertainty  hath 
been  reduced  to  an  annual  value  according  to 
the  puTiew  of  the  faid  afts. 


Claims  to  vil- 
lains were  of 
as  late  date  iis 
15  James. 

Vid.  Har^ 
Arg.  in  Aave 
caufe  27,  he 
was  faleable 
auidcranfmiiia- 
ble,  Bac.  Hift. 
•fLaWjfol.16. 


A  villain  in  grofs  feems  alfo  to  have  been  de- 
vifable,  fb  long  as  that  kind  of  property  fubfifted ; 
for  he  is  ftated  to  have  been  a  fpecies  of  perfonal 
property,  faleable,  tranfmifTable,  and  inheritable. 
The  villain  regardant  pafTed  with  the  manor  or 
land  to  which  he  was  annexed,  if  tkat  might  be 
devifed  either  by  cuflom  or  by  ftatutc. 

An 


J 

9 
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An'  annuity  in  fee  is  aHb  devifable. 

A  perfonal  annuity  is  diftingui(hed  from  a  Co.  Lite.  144. 
rent^  inafnnruch  as  the  latter  is  a'bu^en  iilipoled 
upon  and  iflbing  out  of  lands,  "whlrea^  the  fbr- 
mcr  is  a  yearly  fum  chargeable  only  on  the  per- 
fon  of  the  grantor,    t 

Thus  much  being  obferved,  as  toinrhat  kinds  of 
diings  the  words  Lands/Tenemehts,  and  Hei^di- 
taments  in  the  ftatutes  apply  to,  we  now  come  to 
the  fecond  fubjcft  pointed  out  for  our  confider^ 
ation'j  namely,  what  eftate  or  intereft  the  d^vifor 
muft  have  in  fuch  things  to  enable  him  to^devife 
them. 

And,  on  this  head,  it  is  obfervable,  that  there 
is  a  ftriking  diftinftion  between  the  cuftom'slry 
right  to  devife,  and  the  poWcr  under  the  ftatute^ 
for  the  cuftom,  where  it  warranted*  a  deVife  of 
lands,  was  general,  that  every' one  feifed  of  land 
might  devife  it,  whereas  the  ftatute  of  the  3  ad  of 
Henry  VIII.  as  explained  by  that  of  the  34th 
Henry  VIIL  extends  to  thofe  having  efiates  in 
fec-fimple  only ;  confequently  none  are  thereby^ 
'  authorifed  to  devife,  who  hzvi  not  an  eftate  in 
fcc-fifnple  in  the  thing  dcvifed. 

0^3  Now 
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piowd.  557.  Now  there  are  feveral  cftatcs  of  inheritance  in 

lands^  which  are  termed  eftates  in  fee-fimple. 

Ibid.  The  firft  is  a  fee-fimple  abfolute  i  and  that  is, 

where  lands  are  given  to' a  man  and  his  heirs  ab- 
fo]utely>  without  any  end  or  limitation  put  to 
the  eftate. 

'*>»<*•  The   fecond    is  a  fee-fimple  determinable; 

which  is  where  land  is  given  to  a  man  and  his 
heirs  as  long  as  another  man,  viz,  J.  S.  fhall 
have  heirs  of  his  body :  there  he  to  whom  the 
land  is  given  has  a  fee-fimple,  but  his  eflate  is 
determinable  upon  the  death  of  J.  S.  without 
iflue,  for  then  the  fee  is  ended.  So  if  land  be 
given  to  a  man  and  his  heirs,  as  long  as  he  fhall 
pay  20  s.  annually  to  A.  or  as  long  as  the  church 
of  Saint  Paul  fhall  fland,  his  eflate  is  a  fee- 
fimple  determinable  j  for  in  thefe  cafes  the 
donee  has  the  whole  eflate  in  him,  and  fuch 
perpetuity  of  an  eflate  which  may  continue  for 
ever,  though  at  the  fame  time  there  is  a  contin- 
gency which  when  it  happens  will  determine  it,  is 
a  fee-fimple. 

Ibid.  The  diirdis  a  bafe  fee ;  which  arifes  where  a 

man  makes  a  gift  in  tail,  and  the  donee  is  at- 
tainted  of  tieafon  i  in  that  cafe  the  king  and  his 

heirs 


'i      -^ 
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heks  fliall  have  the  land  as  long  as  there  are  anf 
heirs  of  the  body  of  the  donee.  So  if  tenant  in 
tail,  by  indenture  inrolled,  bargain  and  fell  the 
land  to  another  and  'bis  heirs,  and  afterwards  levy 
a  fine  to  the  bargainee,  the  bargainee  has  a  fee  in 
the  land;  but  it  is  only  to  endure  as  long  as 
tenant  in  tail  has  heirs  of  his  body,  and  is  there- 
fore called  bafe,  as  compared  with  the  pure  fe^ 
that  is  in  the  original  donor,  which  has  an  abfo-> 
lute  perpetuity  belonging  to  it* 

Befides  thefe,  there  is  another  inljeritance,  a  Biackft.comf 
which  is  called  a  fee-fimple  conditional  (i.  e.) 
qualified  by  a  condition;  as  an  eftate  to  a  man 
and  the  heirs  of  his  body,  or  to  a  man  and  the 
heirs  male  or  female  of  his  body ;  in  which  cafes, 
if  a  man  has  not  an  heir  of  the  defcription  men- 
tioned in  the  grant,  the  land  reverts  to  the 
donor,  but  if  he  has  fuch  an  heir,  the  land  be- 
comes, from  the  time  of  having  fuch  an  heir,  ab- 
folute  in  the  donee.  So  that  this  kind  of  fee 
differs  from  a  fee  -  fimple  determinable,  inaf- 
much  as  the  former,  by  performance  of  the  con^ 
dition  (i.  e.)  by  the  donee  having  an  hejr  of  the 
defcription  named,  changes  its  nature  and  be- 
comes abfolutej  whereas  the  latter  always- conti-? 
pues  in  its  original  ftate,  determinable  when- 
ever that  fails,  during  the  exiftence  of  which 
alone  it  is  intei^ded  to  continue  in  its  origin^ 
creation, 

(^4  Since 


Since  the  llatute  de  donisy  this  fpecies  of  ellate 
is  confined  to  perfonal  hereditaments  only  \  real 
hereditaments  ib  limited^  being  from  that 
period  confidered  as  of  pother  defcription^  viz« 
as  efta(e$  tai}. 

Per  Coke  ee  AH  thefe  different  kinds  of  fee-fimple  eftatei 

3  BuifLif^l     are  clearly  devifable  within  the  ftatutes  of  Henry 

VIII.  for  the  word  Fee-fimple  is  ufed  in  the 
ilatuce  in  its  largeft  fenfe^  including  as  well  con- 
ditional or  (qualified  as  abfolute  fees>  in  oppofi- 
tion  to  eft^tes  in  tail,  or  fur  auter  vie. 

Fees-fimple  may  again  be  confidered  with  re- 
gard to  the  various  relations  which  they  have  to 
the  poffcflion  of  the  thing  on  which  they  attach 
as  lands,  tenements,  &c.  in  which  view  of  them 

they  may  be  divided  into  fees  Ample  in  poffeflion^ 

• 

and  fees  fimple  not  in  poiTeflipn. 

f'ees-fimple  are  then  faid  to  be  in  pofleflion 
when  no  eftate  or  intereft  is  interpofed  bep^^ecfl 
the  right  to  and  the  poflefllon  of  the  thing ;  a$ 
where  the  pofleffion  is  immediately  in  tenant  iq 
fcc-fimple. 

Fees-fimple  not  in  pofleffion  are  either  where 
the  enjoyment  of  them  expefts  the  accomplilh- 
tnent  of  fomething  elfe  that  muft  antecede  them, 

or 
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or  where  the  right  or  cftate  is  immediately  in 

the  party,  but  the  poffeffion  thereof  is  removed 

Qt  detained  by  another.    Thofe  circumftanccd  in  Supra,  35,  i^, 

the  latter  predicament,  we  have  fcen,  arc  not  dc- 

vifable  within  thefe  ftatutes. 

Fces-iimple  in  the  former  of  the  predicaments 
lafb  mentibaed  ar^  of  feyeral  kinds. 

Firft>  Revcrfions. 

A  R^verfion,  though  a  prefent  intereft,  yet 
ftands  in  ,a  ddgfee  removed*  from  the  poffeffion, 
till  the  particular  jcftatc  that  precedes  it  is  de- 
termined- I 

Secondly,  Remainders. 

r 

•  A  Rernainder  fbaids  in  a  fimilar  predicament. 
A  reverfion  differs  from  a  remainder  inaf^  Piowd'.i^A. 

Vaugh.  269* 

much  as  a  reverfion  is  that  which  is  left  in  a  man 
who  creates  a  particular  eftate,  and  a  remainder 
is  that  which  paffes  from  a  man  at  the  time  of  a 
particular  eftate  made,  and  is  created  together 
with  fuch  particular  eftate. 

-  Thirdly,  Contingent  IntereftsVprinterefts  and 
fftatcs  limited  to  take  place  upon  a  "precedent 

condition  j 


Fcam*s  Contin* 
Hem.  I. 


VW,  Cowper 
verf.  Franklin, 
3  Bulil.  184. 

Sopra  34, 46. 


Xeonard  Lo- 
▼ie's  cafe, 
JO  Rep.  78  a. 
ct  TiU.  Sir  Lit- 
ton  Scroti  e 
▼erf.  Lndy 

Vcm.  621. 
Willows  vcrf. 
LiJcot,2  Vent. 

2S5.AIliyn  28, 

1   i^V,    212, 

Fitzgih.  231. 
Supra  227. 
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conditions  which  occur  in  cafes  of  accruers  of 
rights  upon  events  dubious  and  uncertain. 

Of  this  defcription  are  executory  devifes, 
cftates  to  be  enlarged  upon  condition,  other  con- 
ditional limitations  and  uncertain  interefts  re- 
ducible to  no.  general  head,  ;:ontingent  remain- 
ders, and  future  ufes. 

Fourthly,  Eftates  fubjeft  to  a  condition  of  re- 
entry, wherein  be  that  has  the  benefit  of  the  con- 
dition, though  he  has  an  eftdte  in  the  condition^ 
yet  he  has  not  the  land  until  ^he  condition  broken 
and  a  re-entry* 

Any  of  thefe  eftates  or  interefts  in  things  de-. 
vifable  themfelves,  except  thofe  comprifed  un- 
der the  third  and  fourth  divifiohs  laft  mentioned, 
may  be  devifed  by  the  owner  thereof^  all  to- 
gether or  in  part. 

Thus,  although  it  was  contended,  in  Leonard 
Lovie's  cafe,  that  a  reverfion  was  fruitlefs,  and 
not  of  any  yearly  value  as  long  as  an  eftate  tail 
that  preceded  it  continued,  and  therefore  that  it 
was  not  within  the  ftatutes  of  wills,  but  fell  undef 
the  diftinftion  taken  as  to  thinors  not  valuable  in 
Butler  and  Baker' %  cafe.  It  was  refolved,  that 
there  was  a  difference  between  hereditaments^, 

whicU 


which  of  their  nature  were  not  of  any  annual 
value,  and  things  which,  in  their  nature,  were  of 
an  annual  value,  but,  in  refpe£b  of  a  gift  or  leaie, 
ahfque  aliquo  inde  reddendo^  were  not  of  prefcnt 
value  as  in  the  principal  cafe  $  for,  although  the 
reverfion  in  fr^Jenti  was  not  of  any  annual  value^ 
yet  the  land  itfelf  was  of  an  annual  value;  and 
that  therefore  fuch  reverfion  was  devifable. 


So  it  was  held  in  Beddingjield's  cafe,  that  a  Beoaingfieid's 

reverfion  in  fee    expeftant  on  an  eftate   tail,  io*Rep.^8i 

feck  and  fi-uidels,  wias.  within  the  ftatute  34th  more  ver?/ 

Hen.  VIII.  J^xJ'"'  ^""^^ 


And  a  remainder  vefted,  expectant  after  an 
eftate  tail,  was  alfo  devifable  within  the  cuftom 
of  dcvifing,  and  is  within  the  reafon  of  Bedding- 
field's  cafe  and  Lovie's  cafe  in  rcfpeft  of  the 
itatutes  of  wills. 

Eftates  in  fee-fimple  are  either  legal"  or  equi- 
table. 


Fitzh.  De7.  tj» 
I  RoU.  Abr. 
609.  F.  2. 
27.  Aff.  60- 
Co.  Litt.  Ill, 
vitl.  31.  Aff.  3. 
Cent.  21.  S.  C. 
I   Roll.  Abr. 
609.  F.   r  vid* 
reafon  fupra^ 
147.  viz.  feme 
covert  was  de* 
vifor. 


Equitable  eftates  are  where  truftces  are  inter- 
pofed  for  the  purpofe  of  efFeftuating  particular 
objefts  of  the  creator  of  fuch  eftates ;  the  eftate 
of  cejiui  que  trujl  in  fuch  cafes  was  formerly 
ftilecjan  Ufe^ 


We 
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Wc  have  already  fecn,  that  ufcs  were  the 
medium  through  which  dcvifes  were  rendered 
univerfal  previous  to  the  ftatute  of  the  27th  Hen. 
VIII.  which,  by  transferring  the  poffeflion  to  the 
ufe^  converted  them  into  legal  eftates ;  it  is  only 
neceffary  here  to  obferve,  that  fuch  ufes  or  trufts 
as  have  been  (ince  retained  in  equity,  not  only  as 
partaking  of  the  original  nature  of  an  ufe,  but 
alfo  as  hereditaments^  flill  continue  devifable, 

^  Leon.  157,  A.  truft  eftatc  fufpended  may  alfb  be  devifed* 

per  ^^  ray.  ^  *  ' 

Thus,  if  feoffees  to  ufes  before  the  ftatute  of  the 
27th  Henry  VIII.  had  been  diffeifed,  by  which  dif-? 
feifin  the  ufe  would  have  been  fufpended,  and  af- 
terwards, during  the  diffcifin,  ceftui  que  ufe  had,  by 
his  will,  devifed  that  his  feoffees  fhould  re-enter, 
and  then  make  an  eftate  to  J.  S.  in  fee.  This 
would  have  been  a  good  devifes  for,  by  that  dif- 
fcifin the  truft  and  confidence  repofed  in  the  feof- 
fees was  not  fufpendedjj  though  the  eftate  was. 

Manning  vcrf.        So  a  dcvifc  of  an  ufe  bcforc  27th  Henry  VIII, 
X  Leon.  256.     by  onc  feifed  with  feven  others,  unto  the  ufe  of 

himfelf  and  his  heirs  was  held  good  by  the  court 
unanimoufly:  and  yet  the  uie  was  in  part 
fufpended,  becaufe  he  was  jointly  feifed  with 
feven  others  to  his  own  ufe,  and  fo  the  ufe  for  th© 
eighth  part  fufpended. 

Th? 
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The  principle,  upon  which  the  prececling 
cafe  turned  was,  that,  when  the  dcvife  was 
to  take  efFeft,  viz,  at  the  time  of  the  devifor's 
death,  all  the  poiTefldon  of  the  land  by  the 
furvivor  paffed  from  the  ufe,  and  then  the  ufe  be- 
ing withdrawn  from  the  poffcflion  would  pafs. 

The  third  head  of  inquiry  in  this  chapter  is. 
What  eftatcs  may  be  devifed  by  perfons,  having 
any  eftates  or  intercfts  in  things  devifable  by  vir* 
tue  of  the  ftatutes  or  by  cuftom. 

A  fee-fimple  abfolute  may  beyond  doubt  be 
deviled  by  tenant  in  fee-fimple  abfolute. 

And  a  fee-fimple  ^  abfolute,  being  of  greater 
extent  and  latitude  than  any  other  fee-fimple, 
it  follows  of  courfe  that  any  other  fee-fimple 
lefs  than  a  fee-fimple  abfolute,  that  can  be 
created  by  aft  of  the  •  party  and  docs  not 
arife  by  aft  of  law  only,  may  be  created  by 
devife. 

Thus,  one  having  a  fee-fimple  abfolute  in 
poflcffion,  or  in  reverfion,  or  remainder  in  an 
hereditament,  may  devife  a  fee-fimple  condi- 
tional therein,  //  the  JubjeS  on  which  it  is  to 
attach  be  not  within  theftatute  de  donis  j  as  a  de- 
vife of  an  annuity  to  one  and  the  heirs  of 
his*  body,  &c. 

So 


Gatf  8  V.  Hol7# 
well,  3  Leon* 
216. 


I    *38    ] 

So  Hkcwifc  a  determinable  fee  iflay,  by  de- 
vife,  be  carved  out  of  a  fee-fimple  abfolutc. 
As  where  one  dcvifed  that  his  eldeft  fon  with 
his  executors  fhould  take  the  profits  of  his  lands 
until  his  youngcft  fon  fhould  come  to  the  age 
of  twenty-two  years,  and  then  that  the  younger 
fon  fhould  have  the  lands  to  him  and  the 
heirs  of  his  body.  It  was  the  clear  opinion  of 
all  the  Juflices,  that  the  eldefl  fon  had  a  fee- 
fimple  in  the  lands  until  the  younger  fon  came 
to  the  age  of  twenty^two. 


\ 


lo  Rep.  97,  98, 
Hearn  v.  Al- 
len, Cro.  Car. 
57.  10  Rep. 
97.  Salk  231. 

Sed  vid.  infra, 
as  to  execute^ 
ry  dcvifcs, 
which,  in  fume 
degree,  are 
evafions  of  this 
rule  of  law. 


One  having  a  fee-fimple  abfolutc  in  lands  or 
tenements  in  polTeflGion,  reverfion,  or  remainder, 
may  alfo,  by  devife,  create  a  fee- tail ;  as  if  he  de- 
vife  his  lands  to  one  and  the  heirs  of  his  body. 

But  a  fee  to  take  place  after  a  fee,  whether  tlic 
latter  be  abfolute,  conditional,  or  determinable, 
cannot  be  created  by*devife;  becaufe  either  of 
thefe  fees  exhaufts  all  the  interefl  or  eflate  which 
the  law  confiders  as  veiled  in  the  perfon  of  the 
devifor  in  any  hereditament  devifed,  and  con- 
veys  to  the  devifec  the  whole  eflate.  And  there- 
fore no  reverfion  expeftant  is  left  in  the  devifor 
out  of  which  a  remainder  expeftant,  in  the  flrift 
fenft  of  the  word,  may  be  limited  j  for,  when  all 
the  eftatc  a  man  has  is  given  away,  nothing  can 
remain :  and  a  fee-fimple  contains  all  the  eftatc 

a  man 
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ft  man  can  have  in  him ;  and,  confeqwndyi 
after  he  has  limited  that,  no  other  or  further 
eftate  remains  in  him  to  difpofe  of. 

Therefore  if  one  dcvife  land  to  A.  in  fee, 
and  if  he  die  without  heir,  that  B.  !(hall  have 
the  land,  this  devifc  tb  B.  is  void ;  for  that  one 
fee-fimple  cannot  depend  upon  another  fee- 
limple  by  thi^'rule  of  law. 

And  the  rule  oflivr  is  the  fame  as  to  a  fee- 
fimple  conditional. 

Thus  it  was  held  by  Lord  Hardwicke,  in  the   Stafford  tctC 

,  ,  ,  Bulkley, 

cafe  of  Stafford  and  Bulklty,  that  where  a  per-     »  vcx.  iSo. 
lonal  annuity,  having  no  relation  to  lands  and     Turner, 

,  .  >•    .  ^  Brawn's  Rep. 

tenements,  nor  partaking  or  the  nature  of  rent,  chan.  3*6, 
was  direded  to  be  fettled  to  one  for  life,  and  the 
heirs  of  her  body,  that  the  limitation  muft  be 
of  a  fee-fimple  conditional,  and  that,  confe- 
quently,  n6  remainder  could  be  limited  over 
thereupon ;  for  no  remainder  could  be  created 
of  any  fuch  eftate  not  within  the  ftatute  dt 
donis ;  for,  before  that  ft  acute,  it  was  but  a  pof- 
fibility  of  reverter,  out  of  which  a  remainder 
could  not  be  limited,  upon  this  notion,  that,  be- 
ing upon  a  poQibility,  it  could  not  be  grantablc 
over  i  and,  if  before  the  ftatute  de  donis  2l  man 
had  granted  lands  to  another  and  the  heirs  of 

his 


Kis  bodf^  9i)4  '^Ai<l>  in  default  of  fuch  liTuc  to 
B.  and  his  heirs,  dut  grant  over  had  been 
void% 

Bu^  the  ftatute  de  donis  altered  the  nature  of 
thefe  conditional  fees^  when  applied  to  real  he- 
reditaments ;  the  conilrudHon  of  that  flatute  be^ 
ing>  that  the  donee  or  devifee  has  no  longer  a 
conditional  fee-fimple,  but  that>  by  the  ftatute, 
the  eftate  is  divided  into  two  parts^  leaving  in  the 
donee  or  his  alienee  a  particular  kind  of  eftate 
denominated  a  fee-tail,  and  vefiing  in  the  donor 
the  ultimate  fee-fimple  of  the  land  expedant  on 
the  failure  of  iflue,  which  expeftant  eftate  takes 
elFedt  as  a  reverfion  or  remainder. 

lEoii.Abr.  Therefore  if  one,   having  lands,  tenements, 

coJutt.  III.    or  hereditaments,  favouring  of  the  realty,  in  fee* 

limple,  devife  the  fame  to  ii.  for  life,  remainder 
to  B.  in  tail,  remainder  to  C.  in  fee;  this  devife 
of  the  remainder  in  fee  will  take  efieft  out  of 
the  reverfion  expeftant  on  the  determination  of 
ihe  fee-tail,  and  will  be  valid  although  an  eftate 
in  fee-tail  precede  it. 

And  one  having  a  fee  may  devife  an  eftate 
lefs  than  a  fee,  as  an  eftate  to  one  for. his  own 
life,  or  for  the  life  of  anpther.     And  the  devifee 
thereof  may,  by  virtue  of  fuch  devife,  immedi- 
ately 
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ately  upon  the  death  of  the  devifor,  enter  upon 
the  thing  devifed. 

If  a  devifc  be  of  an  eftate  for  life  only,  the 
reverfion  will  deiccnd  to  the  heirs  of  the  devifor 
and  veil  in  them. 


But  a  tenant  in  fee-fimple  having,  after  fuch 
devife  for  life  or  in  tail,  a  further  eftate  remain- 
ing in  himfelf,  part  of  the  fee-limple,  may  pro- 
ceed further,  and  devife  odier  eftates  to  take  ef- 
feft  upon  the  expiration  of  fuch  eftate  for  life  or 
in  tail,  until  he  has  exhaufted  his  whole  fee,     ^ 

But  a  doubt  was  formerly  entertained,  whe- 
ther, when  the  devife  itfelf  created  a  thing  de 
novoj  and  was  not  the  diipofition  of  a  thing 
already  in  being,  a  remainder  thereof  could  i>c 
limited  to  take  efFe£t  after  an  eftate,  lefs  than 
a  fee,  difpofed  of  thereby,  in  fuch  new  created 
thing ;  and  therefore  it  was  held  thit,  if  a  man  Piowd.  com. 
devifed  a  rent  charge  for  term  of  life,  he  could  e!*4.  9  L^* 
not  thereupon  graft  a  remainder  in  fee  of  the 
fame  rent;  the  reafon  of  which  was  that,  the 
rent  being  a  new  thing,  there  was  no  fee-fimple 
of  it  in  the  grantor,  confequently,  he  had  no  re- 
verfion in  him  after  the  eftate  for  life  out  of  which 
the  remainder  could  take  cfFeft.  But  this 
opinion  was  ihewn  to  be  fallacious,  and  ovcr- 

R  turned 
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turned  upon  a  full  cohfideration  thereof  in  the 
cafe  of  Smith  and  Farnaby^  the  judgment  in 
which  was  affirmed  in  error ;  for  fuch  a  dcvife 
is  not,  in  law,  confidered  as  the  difpoficion  of  a 
remainder,  but  as  a  limitation  of  the  cftate 
meant  to  be  given  in  the  thing  created  de  novo, 
and  the  whole  operates  as  an  entire  cftate. 

Smith  V.  Far-  In  the  cafc  alluded  to  A.  feifcd  of  lands  in 

Carter  s».  ^^1  dcvifcd  them  to  his  fon  and  his  heirs,  and 

^Kcb!*2i*55',  dcvifed  a  rent  o(  £.  ^o  per  annum  ^p\ng  oxii  oi 

^V.jTJ'iI^  them  to  another  fon,  and   that,    if    that    fon 

8  Hcn.^/b.  flio^ld  d^c  without  heirs  male*  of  his  body,  then 

^oke^fcafe  ^^^  ^^^^  fliould  remain    over  to  another  and 

pTi^  Crom-  ^^*  ^^^^^  males.     And  one  queftion  made  there- 

^Rc*  ^6*^*^'  wpon  was.  Whether  a  rent,  created  de  novo  by 

p^^h  *L  g^'^nt  or  devile,   might  be  h'mited  by  way  of 

1218. jcnk.  remainder?  And  it  was  held  that  it  might;  for. 

Cent.  3c.  • 

that  this  was  all  but  one  eftate  being  by  one 
conveyance,  in  like  manner  as  if  it  had  been 
to  J.  S.  and  his  heirs. 

Phwd.  134,  The  moft  apt  and' proper  word  to  create  a  re- 

'^''  "^^*        mainder,  is  tlie  word  "  remainder''  itfelf. 

MA.  34,  X36,        To  make  a  good  remainder,  there  muft  be 
JO  Rep%*7f      *  particular  eftate  precedent,  and  that  muft  be 
37I1^c^^4c.  created  at  the  fame  time  when  the  remainder'is 
made,  as  a  foundation  to  bear  it  up.  '  This  par- 
ticular 
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ticular  eftate  muft  continue  till  the  remainder 
vcfts.  There  muft  be  a  xemnant  of  the  eftate 
in  the  leflbr  to  grant  after  the  particular  eftate 
granted.  The  remainder  niuft  pafs  out  of  the 
donor  prefently  to  him  in  remainder;  or  elfe 
it  muft  be  in  cuft6dy  of  law  and  in  abeyance.  It 
ixiuft  veft  in  eftate  either  prefently  during  the 
particular  eftate,  or  eo  itiftanti  when  it  doth  end, 
not  afterwards.  There  m:uft  be  al(b  a  perfon 
capable  of  it  at  the  time  of  the  creation  of  the 
eftate,  or  at  leaft  one  that  by  common, and  ordi- 
nary poflibility  may  be  capable  at  the  tinoe 
when  the  remainder  doth  happen  5  and  if  it  be 
to  fall  on  a  pofBbility,  it  muft  be  fuch  a  pof- 
iibility  as  is  near,  common,  and  ordinary;  as 
death  without  iffue,  coverture,  &c. .  and  not  re- 
mote as  entry  into  religion^  &c. 

And  a  term  de  novo  in  lands,  may  be  created  ^o^»«'«  «<♦» 
by^devife.  As  where  one  "  gave,  granted,  will- 
ed, and  bequeathed  his  lands  to  his  Ion  Tho^- 
mas,  and  to  the  heirs  males  of  his  body  law- 
fully begotten,  from  and  after  his  death,  for 
and  during  the  term  of  five  hundred  years 
"  then  next  enfuing,  fuUy  to  be  connplete  and 
"  ended/*  By  fuch .  a  dcvife  <che  dcvifee  has 
an  eftate  for  five  hundred  years,  iq  long.a^  he  has 
iflue  of  his  body. 

R  a  And 
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And  the  limitation,  in  the  preceding  cafe,  be- 
ing during  the  term  of  five  hundred  years,  the 
term  will  determine  whenever  there  fhall  be  a 
failure  of  iflue  male. 

Hayierv.Roc!,        Eut,  if  onc,  fcifcd  in  fee,  devife  to  B.  his  exe- 
360.  cutors  and  adminiftrators/(?r  ninety-nine jr^^rj,  in 

truft  for  himfelf  and  his  wife  for  their  lives  and 
the  life  of  the  furvivor,  and,  after  the  death  of  the 
furvivor,  in  truft  for  the  heirs  of  their  two  bodies, 
and  in  default  of  fiich  iffue  then  in  truft  for 
the  heirs  of  his  own  body,  and  in  default  of 
fuch  ifluc  in  truft  for  the  heirs  of  the  furvivor 
of  the  hufband  and  wife,  and  the  hulband  die 
without  iflue  living  the  wife ;  the  truft  of  this 
term  will  be  vcfted  in  the  wife  for  the  remain- 
der of  the  ninety-nine  years  notwithftanding  the 
failure  of  iflue,  and  it  will  not  dcfcend  to  the  heir 
at  law  of  A.  who  was  intitled  to  the  reverfion 
in  fee-expeftant  on  the  term,  as  a  term  attendant 
on  the  reverfion. 

The  foundation  of  the  diftinftion  made  be-^ 
tween  the  former  and  the  latter  of  the  two  pre- 
ceding cafes  feems  to  be,  that  in  the  former 
cafe  the  word  **  term**  is  underftood  in  its  tech- 
nical  fcnfe,  that  is  not  merely  as  fignifying  the 
time  fpecified,  but  alfo  the  cftate  and  intereft 
;hat  pafles  by  the  leafe;  and  the  eftate  and  in- 
tereft 
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tereft  that,  paffes  by  fuch  leafe  is  an  cftate  to 
his  fon  Thomas  and  the  heirs  of  his  body  5  which 
cftate  may  determine  for  want  of  a  perfon  to  hold 
it  (viz.  an  heir  of  ^bomays  body)  within  the  time 
of  five  hundred  years ;  in  which  cafe  the  term, 
which  was  to  be  governed  by  the  continuation 
of  heirs  of  the  body,  will  ceafe ;  but,  in  the 
latter  cafe,  the  limitation,  fpecifying  the  time 
only  of  continuance  and  limiting  the  truft,  in 
cafe  of  failure  of  iflue,  to  the  furvivor  of  the 
donee  and  his  wife  and  the  heirs  general  of  the 
furvivor,  though  a  void  limitation,  yet  is  fuf- 
ficient  to  fhcw  the  intention  of  the  donor,  that 
the  term  fhould  not  determine  until  the  time  li- 
mited elapfe.    Sed  quare. 

Eftates  limited  by  devife,  cither  by  virtue 
of  the  ftatutes  of  wills  or  the  cuftom  of  de- 
vifing,  may  be  either  abfolute  or  conditional. 

Firft,  under  the  ftatutes. 


As  where  one  gives  his  lands  to  his  wife  for 
term  of  her  life,  upon  condition,  that  (he  ihall 
find  JaffeTy  her  eldeft  fon,  at  fchool,  and  edu- 
cate him  in  virtue  and  good  morals  at  her 
cofts,  until  he  (hall  arrive  at  twenty-one.  Such 
condition  may  be  annexed  to  an  eftate  given  by 

R  3  will 


Djrer  it6,  b. 
PI.  51. 


£t  vid.  Guthvir 
V*  Aifaby  infra, 
et  Ruddall  v. 
Mihvard,  Sa« 
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*ill  under  the  ftatutes  32^  and  34th  Hen.  VIII. 
they  giving  power  to  the  dcvifor  to  make  de- 
vifcs  "  at  his  free  will  and  pleafure." 

Secondly,  under  the  cuftom. 

X>yer  ii5.  As  where  a  dcvife  was,  that  the  executors  of 

the  devifbr  of  lands  devifable  by  cuftom  ihould 
fell  die  land  ;  here  a  condition  arofe  by  implica- 
tion, and  if  they  omitted  to  fell  the  heir  might 
enter  for  breach  thereof, 

Py«r34$.  So  where   one    devifed    certain   houlcs    in 

London  to  A.  and  B.  in  fee  to  hold  in 
common,  upon  condition  that  they  and  their 
heirs  fhould  pay  an  annual  rent,  ifluing  out 
of  the  (aid  tenements  at  the  days  and  times 
therein  mentioned,  to  the  wife  of  the  devifor 
during  her  life,  &c.  5  the  rent  being  in  arrear 
and  no  demand  made  by  the  wife,  the  heir  en- 
tered for  breach  of  the  condition  i  and  his  entry 
was  held  good. 

And  conditions  in  wills  may  be  cither  prece- 
dent or  fubfcquent. 

Rep.  T«mp.  But  there  are  no  technical  words  to  diftinguifli 

conditions  precedent   of  fubfcquent;   b\K   the 

fame 


k 
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fame  words  may  indifferently  make  either,  ac- 
cording  to  the  intent  of  the  perfon  who  creates 
the  condition. 

* 

Thus  a  condition  defcribing  the  qualification  crcagh  vcrf. 
of  a  perfon  who  is  to  take,  is  in  its  nature  a  con-  »vc?,S^%7;. 
dition  precedent ;  as  a  devift  of  200/.  to  A,  pro- 
vided  (he  continue  with  the  teftator*s  executors 
until  Ihe  attain  tvventy-one;  but  if  A.  fhould  be 
taken  from  them  by  her  father  before  (he  attain 
twenty-one,  or  marry  againft  their  confent,  then 
fhe  to  have  but  ten  pounds.  Here  if  A.  marry 
without  confent  Ihe  Ihall  not  have  the  legacy  of 
aoo/.  but  only  die  lo/.  for  the  marriage  with 
confent  is  a  condition  precedent. 

So  where  one  devifcd  lands  to  truftees  and  thieir  ^.Bertie  veif. 
heirs  in  truft,  to  pay  fuch  of  his  debts  and  lega-     »  vcm.  340. 
cies  as  his  perfonal  eftate  (hould  fall  fhort  to  pay, 
and  then  in  truft  for  his  niece  E.  his  heir  at  law 
for  her  life,  in  cafe  (he,  within  three  years  after 
his  death,  fhould  be  married  to  D.  remainder  to 

"    *       -  k 

her  firft  and  other  fons,  by  D.  in  tail  male,  &c. 
This  was  held  to  be  a  condition  precedent ;  for, 
by  the  wil|,  the  three  years  profits  after  the 
death  of  the  teftator  were  to  be  applied  to  pay 
the  debts,  fo  nothing  defcended  in  the  mean  time 
or  vetted, 

R  4  But 
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rJobnRobin- 
fon  vcrf. 
Comyns,  Rep. 
Temp.TalboC, 
X65. 


But  where  one  devifed  all  his  lands  unto  A* 
and  his  heirs,  to  the  ufe  of  B.  and  his  heirs  for 
payment  of  his  debts,  and  afterwards  in  truft  for 
C.  and  the  licirs  of  her  body,  remainder  to  D. 
and  his  right  heirs,  upon  condition  that  he  fhould 
marry  C.  the  condition  was  held  to  be  fubfe- 
quent;  for,  the  precedent  limitation  was  an  eftate 
tail  in  poffcflion,  and  there  was  no  reafon  to  con- 
clude but  that,  as  to  the  remainder  likewife,  it 
was  the  teftator's  intent  to  have  it  veil  immedi- 
ately in  D.  The  limitation  was  immediate,  al* 
though  the  condition  on  which  it  depended  was 
fubfequent. 


Vid.  Avclyn 
verf.  WaiU» 
I  Vez.  4%o. 


So  if  one  devife  his  real  eftate  to  A.  and  his 
heirs,  upon  exprefs  condition  that,  within  three 
months  after  his  deceafe,  he  Ihall  execute  and 
deliver  to  B.  a  general  releafe  of  all  demands, 
which  he  may  claim  of  his  eftate  or  any 
part  thereof,  for  what  caufe  foeven  This  will 
operate  as  a  condition  fubfequent,  and  the  eftate 
will  veft  in  A.  to  be  defeated  or  not  according  to 
what  happens  afterwards* 


Eftates   in  hereditaments  created  by  dcvife 
may  be  either  vefted  or  contingent. 


Fcarn  on  An  cftatc  vcftcd  is  whcrc  there  is  an  immedi- 

Contm.Rem.  i.   ^^^  ^j^j^^  of  prcfcnt  or  futurc  enjoyment,  in  which 

view 
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view  of  them  eftates  are  either  vefted  in  intereil: 
or  in  poffeflion. 

Where  there  is  a  right  of  prefent  enjoyment,      j^^^ 
the  eftate  is  faid  to  veft  in  poffeflion.    As  if  a 
devife  be  to  A,  for  life,  remainder  to  B.  in 
tail.  A,  dies,  B.'s  eftate  immediately  vefts  in  pof* 
felfion. 

But  where  there  is  only  a  prefent  fixed  right  of  ibii. 
future  enjoyment,  an  eftate  is  faid  to  vcft  in  in- 
tereft.  As  if  a  devife  be  to  A.  for  life,  remain- 
der to  B.  in  tail ;  here  B/s  eftate,  from  the  very 
inftant  of  its  limitation,  is  capable  of  taking 
eflfeft  in  pofleflion,  and  B.  has  a  right  to  enjoy  it 
if  the  poffeffion  fall  by  the  death  of  A.  But 
tuitil  that  event  happens,  B.  has  no  right  to  the 
poffeflion;  until  then,  therefore,  it  is  vefted  in 
intereft  only. 

•• 

And  fuch  eftate  vefted  in  intereft  may  be  vid.aVe2.11i. 
cither  abfolutdy  vefl^d,  or  vefted  in  fufpenfe,  as 
if  a  remainder  be  limited  in  truft  for  fuch  child 
or  children  of  T,  M.  on  the  body  of  J,  S.  law- 
fully to  be  begotten  in  fuch  manner,  &c.  as 
T.  M.  and  J,  S.  fliall  by  deed,  &c.  appoint,  and 
for  want  of  fuch  appointment,  then,  &c.  to  all 
and  every  the  children,  &c.  fliare  and  ftiare  alike* 
This  remainder  vefts  in  intereft  in  fufpenfe  until 

the 


tbc  &ji:hei^*s  6t^  in  Ijugh,  <^ilf)rqn  z^  comc^'m 
efe,  liable  to  be  varied  as  to  the  quantum  of  the, 
proportions  as  they  arife,  and  fubjeft  to  be  di- 
Vcfted  by.  appointment. 

Fejrn't  A  coptingefit  eftate,  as  \yc  h^ve  before-men- 

Cipncd>  IS  ^here  a  right;  is  to  accrue  uppn  an 
event  which  is  dubious  and  uncertain. 

Wc  have  fe?n  that,  ftom  t;hc  nature  of  the  in- 
tereft  in  lands,  tenements,  and  hereditaments,  re- 
cognized  by  tjie  municipal  l^vt^  gf  (his  country^ 
no  remainder  can  be  limite4  |o  ^ake  efFedl  after 
^  ceil  upon  any  eiUte  in  fee-fimpk ;  becauie  a 
fee-fimpie  exhauftiog  all  the  int^reft  that  a  donor, 
has,  when  the  whole  is  granfe<|  fher^  can  be  no 
lo  itcp.  95.  remainder.  But  ^though  th?.  iaiy  will  not  r^- 
'  i^o"  33-         cognize  a  renjajoder  to  take  fffisfl  after  the  ex- 

piration  of  a  fee,  yet,  by  way  of  indi4genc^  to  a 
man's  lad  will  and  teilament,  and  in  favour  of 
the  intention  of  devifors  wherf?^  otherwife  the 
sKords  of  a  will  would  be  void,  it  permits^  under 
certain  reftriftions,  a  fee  or  pth^r  eftafg  to  bp 
fiibftituted  as  an  alternative  io  the  place  of  a  feq 
before  limited ;  provided  the  fubftitution  be  to 
take  cffeft  within  a  reafbnable  period  of  time. 
Devifes  of  this  nature  are  called  executory,  be- 
caufe  the  eftaues  thereby  limited  to  take  place,  by  J 

cro.ja.59j.       ^^y  ^£  fubftitution,  have  noprefent  exifi^nce  in 

confideration 
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confidcration  cf  law,  bur  merely  a  cafwity  oC 
cxiftence,  and  of  bein^  executed,  i.  e,  taking^ 
cfFeft,  'cvbett  the  contingency  upon  which,  they 
are  limited  occurs* 

Thus  a  devife  of  lands  to  ^  cnan's  wife  for*  Marks  ▼«<. 

/•  •!  .#^f»/'  J/*  /•  Marks, 

life,  remainder  to  C.  his  fecond  fon  in  fee  i  pro-     lo.  Mod.  410. 
vided  that,  if  I>.  his  third  (on  fhould,^  within     M9V       ^' 
three  months  after  the  wife's  death,  ps^  500  /.  t^ 
C.  his  executors,  &c.  then  the  lands  to  go  to  P-. 
and  his  heirs,  is  good  as  an  executory  devife. 

So  it  is  if  A.  devife  to  B.  bis /on  and  his  heirs   ^^l,l^^c^^ 
for  toer^  and  if  he  die  without  iffue  living  A.    ^^  590,^"  ^^' 
then  C.  to  have  thofe  lands  to  him  and  his  heirs    ^-  ^-  ^  ^^ 

Rep. 

for  ever. 


In  the  former  cafe,  C.  took  a  vefted  fee- 
fimple,  and  the  limitation  to  D.  was  good  as  ^n 
executory  devife  to  take  efieft  if  D.  paid  the 
500  /.  within  the  time  limited.  And,  in  the  lat- 
ter cafe,  B»  took  a  veiled  fee-fimple,  and  the 
limitation  over  to  C.  was  an  executory  devife  to 
take  efieft  on  B.'s  dying  without  i/Tue  in  the 
life-time  of  A. 


If  there  be  a  particular  eftate  with  a  remain- 
der fo  limited",  the  happening  of  the  condition 
will  not  dcflxoy  the  particular  eftate.     As  if  A. 

devife 
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devife  land  to  B.  for  life,  remainder  to  C.  in  fee; 
provided  that  if  A/s.wife,  being  enfeint,  fhould 
be  delivered  of  a  fon,  then  the  lands  Ihall  remain 
to  him  in  fee;  and  A.  die,  and  a  fon  be  born.  In 
fuch  cafe  this  provifo  will  not  deftroy  the  eftatc 
of  B.  but  of  C.  only, 

"Ri^ogMlf  ^^  '^  neceffary,  in  confidering  thefe  cafes,  to 

sw.  445-  obferve  the  diftindion  between  the  words,  *'  and 
Pell  and  if  jf  he  die  without  iffue,"  (ufed  with  reference  to 
590.  the  firft  devifee)  ftanding  alone,  and  the  words 

"  if  he  die  without  iflue  living  A."  or  the  like,  or 
**  before  A.  arrive  at  twenty- one  years  of  age,'* 
&c.  fo  ufed  5  for,  the  former  words  operate  only^ 
as  an  explanation  of  the  tcftator*s  intent  who  (hall 
fucceed,  namely,  iflue  of  his  body,  and  whenfo- 
ever  the  devifee  dies  without  iflue,  the  land  will 
remain  over.  But  the  Utter  words  qualify  the 
preceding  eflates  with  a  collateral  determination, 
give  effeft  to  a  conditional  limitation  to  another 
if  fuch  an  event  happen,  and  operate  as  a  com- 
plete defeazance  of  the  firft  fee  upon  that  event, 
but  by  no  means  tend,  independant  of  fuch  event, 
to  abridge  or  narrow  the  extent  of  the  eftate  firft 
limited,  or  to  reduce  it  from  a  fec^fimple  to  an 
eftate  tail ;  becaufe  the  latter  claufe,  ^  if  he  die 
"  without  iflue,"  is  not  abfolutc  and  indefinite, 
whenfoever  he  die  without  iflue,  but  it  is  with  a 
contingency,  "  if  he  die  without  ifTuc /zv/»^  A,  or 

"  before 
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*'  before  A.  come  to  twenty-one  years  of  age,'* 
for  the  firft  dcvifec  may  furvive  A.  or  have  iffue 
alive  at  the  time  of  his  own  death  living  A,  in 
the  one  cafe,  or  furvive  A/s  arriving  at  the  age  • 
of  twenty-one  years  in  the  other,  in  which  cafts 
the  firft  cftate  fhall  not  be  abridged,  but  fhall 
only  be  abridged  if  the  firft  devifee  die  without 
iffue  living  A.  or  before  A,  come  to  twenty-one 
yearsof  age. 

Thus,  where  the  manor  of  D.  was  holden  by  Hmde  and 
knight's  fervice,  and  A.  the  anceftor,  &c.  by  his  J-^°°'  ^  ^'^"' 
will  devifed  the  whole  manor  to  his  wife,  until  his 
fon  and  heir  fhould  come  to  the  age  of  twenty  four 
years,  and  that  when  his  ion  arrived  at  the  age  of 
twenty-four  years,  his  wife  (hould  have  the  third 
part  thereof  for  her  life,  and  his  fon  fhould  have 
the  refidue ;  and  that  if  his  fon  Ihould  die  before 
he  came  of  the  age  of  twenty-four  years  without 
heirs  of  his  body,  the  land  fhould  remain  to  B. 
The  devifor  died,  the  fon  came  to  the  age  of 
twenty-four  years.  And  the  queftion  was. 
Whether  the  fon  had  an  eftate  in  tail,  for  then 
for  two  parts  he  was  not  in  by  defcent?  and 
Dyer  and  Manwood  were  of  opinion,  that  here 
was  not  any  eftate  in  tail ;  for  no  tail  Ihould  rife 
unlefs  the  fon  had  died  before  his  full  age,  and 
therefore  the  tail  fhould  never  take  effcift,  and 
the  fee-iimple  did  defcend  and  remain  in  the  Ton, 

unlefs 
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unlefs  that  he  died  before  the  "age  of  twenty-four 
years^  in  which  cafe  the  eftate  would  then  have 
vcftcd  with  the  remainder  over;  but  the  fon 
having  attained  to  that  age^  he  had  the  fee  by 
defcent  of  the  entire  manor. 


Coinnfon  verf. 
VtTright,  I  Sid. 
X48. 
Clache's  cafe, 

354*  ^ 
Chadock  et 

Cowley's  cafe» 

%  Cro.  695. 


Spalilins  verf. 
SpalOini^,  Cro> 
Car.   1S5. 
JBndgmany 
fol.   X02. 
Fearn's  CoiU. 
Rem.  307y3«8* 


So  in  the  cafe  of  CollhfcH  and  Wright y  where 
the  tellator  devifed  land  to  his  fon  and  heirs  and 
if  he  died  before  his  age  of  twenty- one  years,  and 
without  iffue  of  his  body  then  living,  then  the  re- 
mainder over ;  the  fon  furvived  twenty-one  years, 
and  then  fold  the  land  and  died.  And  the 
queftion  was.  If  the  fale  was  good,  which  de- 
pended upon  whether  the  fon  was  feifed  in  fee 
or  in  tail  ?  And  it  was  held,  that  he  had  a  fee 
immediately ;  for  the  eftate  tail  was  limited  to 
commence  upon  a  fubfequent  contingency. 

Again  there  is  a  diftinftion  between  the  be- 
fore-mentioned cafes,  and  cafes  where  the  firft 
limitation  is  in  tail  and  not  in  fee;  as  if  the  li- 
mitation be  to  J.  S.  and  the  heirs  of  his  body 
in  fee^  and  that,  if  J.  S.  (hall  die  living  A.  then 
the  land  fhall  remain  over  to  J.  N.  and  his  heirs, 
or  to  J.  N.  and  the  heirs  of  his  body;  that 
fhall  not  abridge,  qualify,  or  r^ftrain  the  preceding 
devife,  or  make  the  eftate  tail  condiuonal,  but  in- 
i^fmuch  as  there  will  remain  a  further  eftate  .or 
•intcreft  by  way  of  remainder,  to-  be  dilpofcd  of, 

to 


'to  take  effcdbn  the  cletermirfitibn  Af  the  eftafc 
tail,  fuch  words  will  be  conftrued  as  a  condi- 
tional difpofition  of  fuch  remainder,  that  is  a 

'  dilpofition.  By  which  if  J.  S.  dies  living  A,  at  the 
time  of  his  death,  J.  N.  will  beconie  intitled  to 
fuch  remainder,  but  if  J.  S.  leave  ifTue  at  the 

^time  of  his  death,  and  thatlflue  happens  feveral 
years  afterwards  to  fail,  then  J.  N.  will  have  no 

'title  to  fuch  remainder,  but  it  will  be  undi(|)ofed 

'  of  by  the  will,  and  cbhfequently  will  defcend  to 

the  heir  at  law.    And  in  the  mean  time  both 
•  ■   ,  •  •  • 

the  firft  eftate  tail,  and  the  remainder  will  be 
liable  to  be  barred  by  a  recovery  fuffercd  by 
J.S. 

So  although  the  policy  of  the  law  of  England   3  cro.  547,  ^. 

'  will  riot  permit  a  freehold  in  land  to  be  limited  to 

commence  at  a  future  time  by  any  conveyance 

hiter  vivos  uppn  a  principle  now  grown  obfolete ; 

yet,  for  the  reafons before  lliggefted,  and  in  fimilar 

circumftances,  it  admits  the  limitation  of  a  future 

intereft  without  a  preceding  eftate  to  fupport  it, 

(u  e.)  a  future  intereft   unfupported    by  any 

preceding  freehold.    As  ifone  dcvife  to  the  heir    1  Saik.  »26. 

of  T.  S.  after  the  death  of  J.  S,  this  is  good  as  ciarkev. smith, 
>     .       >      -i     -        ..  .  tLttcw.798. 

an  executory  devife.   So  ^  A.  devife  lands  to  B. 

in  fee,  to  comnience  and  take  efieft  fix  months 

after  the  teftator's  death.    Of  the  fame  nature 

is  a  devife  of  his  lands  to  be  fold  by  his  execu-- 

a  '  tors 
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tors  if  his  heir  fails  of  payment  of  fuch  a  fum  at 
fuch  a  day. 

Htynfworth  Again,  whcrc  one  had  ifluc  four  fons  and  a 

S^liS^Jss,   daughter,  and  devifcd  to  his  younger  fons  and 
^'•*  daughter  legacies  of  20 1,  to  be  paid  by  his  eldeft 

fon,  and  devifed  his  land  to  his  eldeft  fon  in  fee, 
upon  condition,  that,  if  he  paid  not  thefe  lega- 
cies, his  land  fhould  be  to  his  younger  ions  and 
daughter  and  their  heirs ;  it  was  refolved,  that 
the  firft  devife  to  the  fon  and  his  heirs  in  fee,  be- 
ing no  more  than  what  the  law  gave,  was  void ; 
and  that  it  was  but  a  future  devife  to  the  fecond 
fon  and  daughter  upon  the  eldeft  fon's  default  of 
payment. 

'j?'*  S-**'q  a        So  where  one  devifed  his  land  to  J.  S.  from 

cro.bi1z.879*       ^  ^ 

Michaelmas  following  for  five  years,  remainder 
over  to  P.  and  his  heirs,  and  died  before  Michael- 
mas; this  was  held  good  by  way  of  executory 
devife. 

There  is  alfo  another  kind  of  devife,  which  is 
called  a  conditional  limitation. 

This  fpecies  of  devife  takes  effed  in  two 
inftances. 

m 

Firft,  Where  an  eftate  is  devifed  to  one  for 
life,  remainder  to  another  in  tail^  remainder  to 

another 
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another  in  fee,  upon  condition  that  tenant  for 
life,  or  in  tail  In  remainder,  fhall  do  or  omit  do- 
ing a  certain  aft.  Secondly,  Where  a  particu- 
lar eftate  is  devifcd  to  the  heir  at  law  of  the. 
teftator,  with  remainders  over,  upon  condition 
that  the  heir  at  law  Ihall  do  or  omit  doing  fomc 
particular  aft:  In  thefe  cafes  the  limitation  to 
the  particular  tenant  does  not  operate  as  a  con- 
dition of  which  the  heir  may  take  advantage, 
but  as  a  limitation  to  determine  the  particular 
eftate. 

This  mode  of  conftruftion  upon  limitations 
was  adopted  by  courts  of  law  in  order  to  give 
cfFeft  to  the  intent  of  the  teftator,  where  it  could 
not  have  operated  had  the  ftrift  legal  conftruc- 
tion  upon  fuch  words  prevailed  i  for,  it  being  a 
maxim  at  the  common  law,  that  none  can  enter 
for  a  condition  broken  but  the  perfon  from 
whom  the  condition  moves,  u  e.  the  grantor  or 
donor,  or  his  heir ;  and  the  confequence  of  the 
grantor's  or  donor's,  &c.  taking  advantage  of  a 
condition,  by  entry  or  claim,  being  a  defeazancc 
of  the  livery  made  upon  the  creation  of  the  ef- 
tate, and  confequently  of  all  eftates  as  well  in  pof-' 
feffion  as  in  remainder  depending  upon  that  live- 
ry, the  donor  or  his  heir  bcing,*by  fuch  entry,  in  of 
the  fame  eftate  as  he  had  before  the  condition 
and  the  eftates  depending  thereupon  were  created, 

S  the 
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the  eftates  in  remainder,  limited  by  devife  in, 
the  firft  inftance  after  fuch  eftate  on  condition  ta 
a  ftranger,  not  the  heir  at  law,  would,  by  the 
entry  of  the  heir  of  die  devifor  (and  he  alone 
Gould  enter  in  cafes  of  ftrift  conditions)  have 
been  utterly  void. 

But,  where  a  devifor  in  the  limitations  in  hil 
will  ufes  fuch  conditional  words,  and  proceeds 
further  to  limit  other  eftates  over  on  breach  of 
the  condition,  it  clearly  is  not  his  intent,  that  the 
fubfequent  eftates  limited  fhould  be  defeated  in 
conlequence  of  that  aft,  which  he  means  Ihoiild 
give  life  to  them.  Now  it  is  a  maxim  of  law, 
that  the  words  of  every  man,  expreffed  in  his 
will,  Ihall  be  taken  and  expounded  according  to 
his  intent  and  meaning;  therefore  in  thefe  cafes, 
the  penalty  inflicted  (namely,  the  forfeiture  of  the 
eftate  of  fuch  tenant  on  condition)  is  not  confi- 
dcred  as  a  condition  to  defeat  all  the  other  eftates, 
when  it  appears  to  be  the  intent  of  the  party  that 
the  whole  eftate  is  not  to  be  defeated,  but  the  de- 
vife is  taken  as  in  nature  of  a  limitation,  that  is, 
as  if  it  were  to  the  particular  tenant  until  he  break 
the  condition,  and  when  he  does  any  aft  to  break 
the  condition,  then  his  eftate  to  end  by  aft  of  law. 
So  that,  after  the  aft  done,  the  eftate  of  the 
tenant  on  condition  ftiall  ceafe  and  be  diflblved, 
in  like  manner  as  where  land  is  given  to  a  man 

as 


ii  loiig  as  jf.  S.  (hall  have  ifliie  of  his^  body 
or  until  J.  S.  die  without  illue  of  his  body,  re- 
mainder over ;  in  which  cafes,  if  J.  S.  die  without 
liTue,  the  land  and  the  freehold  in  law  will  be 
prefently  in  the  remainder  man,  fo  that  he  has  the 
pofleffion  m  law  before  entry^  Aiiid  this  ton- 
ftrufUon  is  well  warranted  as  to  wills,  the  rule 
being,  that  where  the  intent  is  (hewn  by  words 
and  they  are  not  aptly  puti  there,  fuch  fenfe  ought 
to  be  put  upon  the  words  as  is  fuitable  to  the 
intientj  and  therefore,  as,  in  fenfe,  fuch  words 
clearly  deiign  limitations,  they  (hall  import  them 
in  devifes,  where  die  intent  only  is  regarded,  and 
the  words,  although  not  apt  in  law  for  the  mat- 
ter, are  drawn  to  the  intents 

And  in  Indandes  of  the  (econd  kind^  viz^ 
where  the  eftate  fubjeded  to  the  conditioii  is 
given  to  the  heir  at  law,  it  is  the  intent  of  the  de-^ 
viibr  that  he  (hall  do  or  be  reftrained  from  doing 
that,  which  is  the  fubjeft  matter  of  the  condition^ 
But  ifi  in  fuch  cafe,  it  were  taken  to  be  a  condi* 
tion,  and  that  there  were  no  other  penalty  for  the 
breach  of  it  but  entry  only^  then  if  the  heir,  him* 
(elf,  did  the  aft  or  thing  forbid,  or  omitted  doing 
the  aft  or  thing  required,  the  condition  would 
be  thereby  extinftii  for  the  tide  of  the  condition 
pa(res  with  the  land,  fo  that  he  cannot  ent^r  for 
the  condition  broken  by  himfclf  contrary  to  his 

S  2  .  Qwn 


[  2^  ] 

own  aft  $  now  this  would  be  inconliftent  with'  the 
intent  of  the  devifor,  who  means  that  the  heir 
fhould  be  reftrained  to  do  or  from  doing  the  aft 
fubjefting  his  eftate  to  the  penalty  j  and  therefore 
to  the  end  that  the  intent  of  the  deviibr  may  be 
effefted^  it  fhall  not  be  a  condition,  but  the  law 
annexes  another  penalty  to  the  heir,  which  is 
greater  to  him  than  a  condition  carries  along  with 
it,  if  he  comply  not  with  the  intent  of  the  devifor* 

Atk.4a4.  And  therefore  wherever  there  is  a  limitation 

I  with  remainder  over,  made  in  the  words  of  a 
condition,  which  would  be  conftrued  as  a  con- 
dition if  it  could  take  effeft  as  fuch,  there  it 
ought  to  be  conftiued  as  a  limiution  if  it 
cannot. 

Schoiaftica's  Thus  it  was  held,  in  an  inftance  of  the  firft 

408.'         '     kind,  viz.  where  A.  devifed  land  to  his  fon  iq 

tail,  remainder  to  another  of  his  fons  in  tail,  re^ 
maindcr  to  S.  his  daughter  in  tail,  with  divers  re- 
mainders over  to  others  of  his  own  name ;  with 
a  claufe,  that  if  any  of  the  tenants  in  tail  aliened,, 
fold,  wafted,  mortgaged,  or  difcontinued  the  fame 
eftates,  that  then  he  or  they  Ihould  be  utterly 
excluded  from  any  benefit  of  the  devife  thereof 
to  him  or  them»  and  the  eftate  ftiould  immedi* 
ately  come  to  the  party  next  in  tail  ^  that  this 
claufe  of  reftraint  in  the  will  was  not  a  condition 

requiring 


requiring  a  re-entry,  but  a  conditional  limita^ 
tion  which  utterly  diiTolved  and  determined  the 
cftate. 

And  .where  an  eftate  is  to  reniain  oyer  for 
breach  of  a  condition,  and  the  fame  is  deviled  bv 
exprefs  words  of  condition  j  yet  it  will  be  intend- 
ed a  limitation. 


Thus  if  a  man  have  iffue  two  fbns,^  R.  the 
elder,   and    H.    the    younger,    and    alfo    two 
daughters,  and  devifc  certain  lands  tO'  H.  in  tail 
when  he  (hall  come  to  twenty-four  years  of  age, 
ufm    condition    that  he  (hall  pay  to    his    two 
daughters  20  /.  a  year  at  their  full  age,  and,  if  the 
faid  H.  die  before  twenty-four,  then  wills  that 
R.  his  fon.  and  heir  fhalhhav^e  the  fame  lands  to 
him  and  to  his  heirs,  he  giving  and  paying  unto 
his  faid  dau^ters  the  faid  money  in  &ch  man- 
ner as  H.  .ihould  have  done  if  he  haci  liyed  j  and 
if  his  fons  H.  and  R.  (if  the  faid  lands  come  to 
the  faid  R,  fciy  the  dealt?  of  H.)  do  not  pay  the 
faid  money  to  his  daughters  'afoi^id,  then  wilh 
that  his  faid  lands  ihall  remain  Unco  his  daughters 
and  their  lidTS  for  ever  :    This  is  a  limitation  on 
the  eftate  of  H.  and  not  a  condition,  fb  chat  if 
H.  pay  not  the  fums  to  the  two  daughters  after 
his  age  of  twenty-four  years  and  at  the  full  age 
of  the  daughters,  R.  fhall  have  this  by  way  of 

S  3  limitation^ 
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limitation,  and  cannot  enter  as  for  a  conditioii 
brokjcn^  becaufe  otherwife,  ex  gratia^  if  this  were 
a  condition,  it  would  defeat  the  portions  given  to 
the  daughters  and  the  future  devife  to  them, 
which  would  be  againft  the  evident  intent  of  the 
devifpr. 

And  ibch  a  conditional  limitation  will  bd 
good  to  introduce  an  executory  or  fpringing  de« 
vife  after  a  fee, 

riiimerfton  As  if  A.  dcvife  to  B.  and  C.  his  wife,  daughn 

cro.  ja  592/  ter  and  heir  of  the  faid  A.  lands  in  C.  to  them 
cro.Eiiz.359.  and  the  heirs  of  B.  upon  condition  that  they  fhall 
la??  ^t^yi^'*  afllire  lands  in  fuch  places  to  his  executors  and 
tciynv.  Ward',   thcir  hcirs  (o  perform  his  will ;  and  if  they  fail, 

then  devile  his  faid  lands  to  his  executors  and 
their  heir^*  This  is  a  good  limitation,  and  no 
condition ;  for,  if  it  were  a  condition,  it  would 
be  deftroyed  by  the  defcent  to  the  hcip. 


9fipraia(o. 


An  inftance  of  the  fecond  kind,  viz.  where 
the  eftate  on  condition  is  devifed  to  the  heir,  ocr 
curred  likewife  in  Scbolaftica* s  cafe  above-men- 
tioned t  for  the  court  faid  that  the  donee  and 
heir,  who  was  firft  in  the  tail,  was  intended  to  be 
feftrained  from  difcontinuing  and  barring  his 
intail  by  feoffment,  &c.  as  well  as  any  of  the 
otl^eri  3  but  he  could  not  eoter  for  the  condition 

brokeq 
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broken  by  himfelf  contrary  to  his  own  feoffment; 
which  was  contrary  to  the  intent  of  the  devifor, 
who  meant  that  he  fhould  be  reftrained  as  well 
as  the  others. 

Again,  in  the  cafe  of  Wellocke  and  Hammond^ 
where  the  condition  operated  aftively  the  donee 
being  required  to  do  an  aft,  the  legal  confequencc 
was  -held  to  be  the  fame. 


In  this  cafe  a  copyholder  in  fee  of  land  de- 
fcendable  in  Borough  Englilh,  Iwving  three  fons 
and  one  daughter,  dcvifed  his  land  to  his  cldeft 
fon,  paying  to  his  daughter  and  to  each  of  his 
other  fons  40  s.  within  two  years  after  his  death. 
The  devifor  made  a  furrender  according  to  the 
cuftom  of  the  manor,  and  then  died.  The  cldeft 
Ion  was  admitted,  and  did  not  pay  the  money 
within  two  years.  The  youngeft  fon  then  en- 
tered into  the  land:  and  one  point  adjudged  was, 
tfhat  the  word  Paying,  here,  made  a  limitation 
and  not  a  condition  \  for,  if  it  were  a  condition, 
it  would  be  void  and  to  no  purpofe,  becaufe  it 
would  defcend  to  him  that  was  heir  to  the  con- 
dition, and  fo  be  extinft,  and  then  there  would 
be  no  remedy,  and  therefore  the  law  would 
conftrue  it  a  limitation  of  his  eftate,  viz.  that 
it  fhould  ceafe  if  he  did  not  pay  it,  and  go  over 
to  the  heir  in  Borough  Englifh. 

S  4  So 
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Avclyn  vfrf. 
Ward,  2  Vc2. 
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Rundal  verf* 
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So  where  A.  devifed  his  real  eftate  to  his 
brother  B.  and  his  heirs^  on  this  exprefs  condi- 
tion, that,  within  three  months  after  his  deceafe, 
he  (hould  execute  and  deliver  a  general  releafc 
to  his  truftee ;  but  if  his  brother  ihould  neglect 
to  give  fuch  releafe,  then  he  devifed  it  to  6.  his 
heirs  and  afligns  for  ever ;  the  devifee  was  held, 
by  Lord  Hardwicke^  to  take  by  way  of  a  condi- 
tional limitation. 


Sopra  163* 


Qvi%re  et  vid. 
Scholaftica's 


But  wordsj  th?it  are  cUarly  words  of  condition, 
are,  only  for  the  purpofe  of  effcfting  the  manifefi 
intent  of  the  teffator,  conftrued  as  words  of  limi- 
tation s  upon  which  principle  alone  the  cafe  of 
Wellocke  and  Hammond^  before  cited,  which  is 
the  leading  cafe  on  this  head,  was  determined. 
Therefore  if  fuch  does  not  appear  to  be  the 
teftator's  intention,  that  is,  if  it  be  not  a  necef- 
fary  conftruftion  to  give  effect  to  the  other  parts 
of  his  devife ;  or,  if  there  be  other  partsi  of  the 
devifc,  from  which  it  may  be  fairly  concluded 
that  this  could  not  be  the  teftator's  meaning,  the 
court  cannot  imply  that  which  clearly  appears 
not  to  have  been  the  teftator*s  intention,;  and 
therefore,  in  cafe  of  an  eftate  taij,  the  law  will 
not  raife  this  implication  to  prejudice  the  iffuc 
in  tail,  who  are  the  firft  objefts  of  the  teftator's 
bounty,  in  favour  of  a  remainder  man,  who  is 
only  a  fccondary  objeft  \  becaufe,  though  a  con- 
dition 
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dition  when  annexed  to  an  eftate  in  fee  is  meant; 
to  be  compulfory,  yet,  when  annexed  to  an  eftate 
tail,  it  cannot  be  fo  meant ;  but  mud  be  intended 
merely  as  an  intioiation  of  the  teftator's  wifhes  j 
for,  the  donee  may  bar  the  eftate  tail,  and  the 
condition  will  periQi  with  it. 


Thus  where  W,  deviled  his  eftate  unto  D,  W. 
for  life,  remainder  unto  S.  and  the  heirs-  male  of 
his  body  lawfully  begotten,  and  the  heirs  male  of 
their  bodies  lawfully  begotten  i  and,  for  the  want 
of  fuch  iffue,  to  the  heirs  male  of  the  body  of 
D.  W»  and  the  heirs  maJe,  &c.  and,  for  want 
of  fuch  iffue,  remainder  over.  Provided  always 
and  upon  the  ejxprefs  condition,  that  the  perfons 
vpon  whom  the  eftate  (hpuld  defcend  and  come 
didi  ^nd  then  fhould,  change  their  names  and 
t^ke  the  teftator's.  And  he  did  alfo  declare, 
that  his  fqveral  devifes  of  his  faid  eftates  were 
likewife  on  the  exprefs  condition,  that  no  perfon 
fhould  plow  or  commit  any  wa^e  on  the  pre- 
miffes,  &c.  by  felling  trees,  (unlefs  for  neceffary 
repairs)  or  otherwifcj  but  Ihould  forfeit  the 
premiffes  and  ground  upon  which  the  tree  fhould 
be  fo  fallen,  or  on  which  fuch  wafte  Ihould  be 
committed,  to  the  perfon  who  fhould  be  next  inti- 
tled  to  the  premiffes  according  to  this  will.  And 
then  followed  a  devile  of  the  places  wafted  to  the 
perfons  next  in  remainder.    The  teftator  died, 

leaving 
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leaving  D.  W.  and  his  nephew  S.  his  heirs 
at  law.  D.  W.  afterwards,  entered  and  died; 
then  S.  entered,  and  held  the  eftate  for  about 
three  years,  and  then  fuffered  a  recovery,  and 
aliened  it,  but  never  changed  his  furname,  nor 
took  the  name  of  the  teftator.  Afterwards  one 
of  the  fubfequent  remainder  men  in  tail  entered 
on  the  alienee  of  S.  for  a  breach  of  the  provifo,  by 
S.  not  changing  his  furname  as  required  by  the 
teftator.  And  one  queftion  was.  Whether  the 
taking  the  name  was  a  condition  fubfequent,  of 
which  the  heir  might  take  advantage,  or  a  condi- 
tional limitation,  the  breach  of  which  diverted 
the  eftate.  Et  per  curiam  unanimoufly ;  This  was 
not  a  conditional  limitation.  It  was  clearly  not 
;in  exprefs  limitation;  and  an  implication  of  one 
could  only  be  made  in  order  to  efFe6hiatc  the  icf- 
tator's  intention,  and  muft  be  a  nece0ary  impli- 
cation to  that  purpofe.  Now  here  it  was  not  fo^ 
nor  Jbouldfucb  an  implication  be  made  upon  a  limi^ 
tation  after  ejiates  tail. 

Siipni26o, a62,.      It  IS  neccffary  here  to  obferve  the  diftinftion 
S65. saviiic  76.    between  the  above  cafe  and  that. of  Ruddal  and 

Milward  and  Scholajiica'%  cafe,  both  of  which, 

at  firft  view,  the  cafe  of  Gulliver  and  AJhhy  feems 

Supra  265.         to  contradict :  but,  in  ScbolaJHca*s  cafe,  there  was 

a  devife  over  to  the  next  perfon  in  tail,  iy  ex-^ 
prejs  'wordsy  in  cafe  the  condition  were  broken. 

Whereas, 
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Whereas,  in  the  cafes  of  Gulliver  and  AJhly,  and  saviue  7«. 
Ruddal  and  Milward,  there  was  no  dcvife  over  in 
cafe  the  conditions  were  broken ;  and,  in  that  of 
Gulliver  and  4/^lyi  there  was  likewife  in  the 
very  next  claufe  a  deviie  over  in  cafe  of  breach 
of  the  condition  of  not  conomitting  wafte ;  jfrom 
whence  it  was  clear,  that  the  teftatcnr  conceived 
that  die  mere  breach  of  the  condition  would  not 
occafion  the  eftate  to  go  to  the  rennainder  man ; 
for,  then,  the  whole  eftate  would  have  pafled  to 
him  by  operation  of  law,  and  the  teftator's 
meaning  was,  that  only  the  place  wafted  fliould 
pafs.    . 

The  next  kind  of  eftates  or  interefts,  of  which 
I  (hall  fpeak,  are  contingent  remainders;  and,  as 
to  them,  I  (ball  ufe  Mr.  Fearri%  own  words,  as, 
of  iall  others,  b^  adapted  to  convey  a  clear 
conception  of  dieir  nature  and  kinds. 

"  Contingent  remainders,"  fays  he,  **  are  of  Feam'sCoafc 
^  four  forts :  Ptrft,  when  the  determination  of 
^  the  preceding  eftate  itfelf  depends  on  an 
•*  event  which  may  never  happen,  as  if  A.  make 
*^  a  feofiment  to  the  ufe  of  B.  till  C.  returns 
?*  from  RinMy  and  after  Juib  return  of  C.  then 
?^  to  remain  over  in  fee  j  here  the  particular 
?•  eftate  is  limited  to  dfetefmine  on  the  return  of 
^*  Ct  an  eycnt  which  polfibly  may  n^tva-  hap- 

"  penj 


^  pen  5  and,  therefero  the  remainder,  which 
V  4^pend$  on  fuch  c<mtingpit  determination  of 
^  the  preceding  ^Siext^  is  dubious  and  ccm- 
"  tingent. 

Ibid.  '^  Secondly.  When  fome  unceruin  event,  un* 

^  conne^ed  witii,  and  collateral  to  the  deter- 
'^  mination  of  the  preceding  efta^,  is,  by  the 
«  nistture  of  the  Kmieati^jai,  to  precede  the  re- 
'^  mainder.  As  if  a  leafis  be  made  to  A.  for 
'^  life,  remajinder  to.  Ei«  for  Hfe>  and  if  B.  die 
^  isfrre  A.  ren)aindejr  to  C.  for  life  5  here  the 
**  event  of  B/s  dying  before  A.  does  not  in 
**  the  leaft  a£Fe6t  the  determination  of  the  par- 
"  ticular  eftate,  nfverthelefs  it  muft  precede 
"  and  give  ^IFeft  tp  C.'s  remainder ;  but  fuch 
''  event  is  dubicxus^  it  may  or  may  not  hap<» 
''  pen,  and  ^  remainder  depending  oh  it  is 
*'  therefore  conjcing^nt. 

5^^  ."  Tbirdly.  Where  a  mmaindet  is  limited  to 

take  eSeiSl:  upen-an  event,  ^hich,  though  it  cer- 
tainly muft  hap|>en'  fame  time,  or  other,  yet 
may  not  happen  till  after  the  determination 
of  the  par^ciiiar  eftate.    As  if  a  dcvife  be 
*'  made  to  I.  S.  foi:  life,  and  after  t^e  death  of 
*'  J.  P.  the  lands  to  remain  to  another  in  fee ; 
^'  now  it  is  certain  that  J.  D.  muft  die  fome 
"  time  or  other,  but  his  death  may  not  hap- 
8  "  pen 


ti 
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it 


pen  till  after  the  determination  of  the  particu- 
lar eftate  by  the  death  of  J.  S.  and  there- 

"  fore  fuch  remainder  is  contingent.  * 

> 

*'  Fourthly.  Where  a  remainder  is  limited  ibicU 
''  to  a  perfon  not  afcertained,  or  not  in  being 
"  at  the  time  when  fuch  limitation  is  made.  AS 
**  if  a  dcvife  be  mad<;  to  one  for  life,  remain- 
**  der  to  the  right  heirs  of  J,  S.  «  if  a  remain-^ 
"  der  be  limited  to  the  firft  fon  of  B.  who  has 
"  no  fon  then  born.  In  the  former  cafe  thfcre 
**  can  be  no  fuch  perfon  as  the  right  heir  of 
"  J.  S.  until  the  death  of  J.  S.  j  and,  in  the  lat-* 
"  ter  cafe,  B.  may  never  have  a  fon  j  or,  if  ei*-* 
"  ther  event  ftiould  happen,  viz.  the  death  of 
.  ^'  J.  S.  or  B/s  having  a  fon,  ftill  the  parriculaf 
"  eftate  may  determine  previous  thereto  5  in 
*^  which  cafes  the  remainders  would  be  void. 
*'  They  are  therefore  contingent. 

*'  But  the  uncertainty  whether  an  eftate  (hall  iwa  147- 
"  ever  vcft  in  poffcflion  or  not,  does  not  make 
"  it  contingent  -,  for,  wherever  there  is  a  parti- 
"  cular  eftate,  the  determiftatibn  o(  which  does 
not  depend  on  any  uncertain  event,  and  a 
remainder  is  thereon  abfolutely  limited  to  a 
perfon  in  ^Je,  in  that  cafe,  notwithftanding 
^^  the  nature  and  duration  of  the  eftate  limited 
"  in  remainder  be  fuch,  that  it  may  not  endure 

beyond 
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^*  beyond  the  particular  cftatc;  and  therefbr^^ 
^  may  never  take  cflfca  or  veft  in  poffcffion  i 
'*  yet  it  is  not  a  contingent  but  a  vetted  remain-^ 
**  der.  As  if  a  leafc  be  to  A.  for  life,  re- 
•^  maiftder  to  B.  for  life  or  in  tail ;  here,  liot- 
•*  withftanding  B.  may  poffibly  die,  or  die  with- 
**  out  iflue  in  the  life-time  of  A*  and  confe- 
^  quently  never  come  into  pofleflion,  yet  is  his 
<^  remsunder  a  vetted  intereft. 

-Ibid.  ^'  It  is  not  the  uncertainty  of  ever  taking  ef- 

^  fe£t  in  pofleflion  that  makes  a  remainder  con* 
"  tingentj  for,  to  that  every  remainder  for  life  or 
^  in  tail  is  and  mutt  be  liable,  as  the  remainder 
'^  man  may  die,  or  die  without  iffue,  before  the 
**  death  of  tenant  for  life.  The  prefcnt  capa« 
**  city  of  taking  effeft  in  pofleflion,  if  the  pof-^ 
<^  felfion  were  to  become  vacant,  and  not  the 
^^  certainty  that  the  pofleflion  will  become  va« 
*'  cant  before  the  eftate  limited  in  remainder 
^^  determines,  univer/alfy  diftinguifhes  a  vetted 
*^  remainder  from  one  that  is  contingent." 

Eftates,  created  by  devife,  may  be  either  le- 
gal or  equitable. 

Legal.  As  by  devife  of  lands,  or  of  an  ufe 
fince  the  ttatute  for  transferring  ufes  into  pof- 
feflion. 

Equitable* 


Equitable.  As,  firft,  by  dcvife  of  an  ufc  be- 
fore the  ftatute  for  transferring  ufes  into  pol^ 
fefllon. 

Secondly.    By  devife  of  a  truft  in  equity. 

Firil.    By  devife  of  an  ufe ;  and  it  is  clear^   Fitzh.  Dct.  u. 
that  an  ufe  might  have  been  devifed  previous  to 
the  ftatute  of  ufes. 


As  a  devife  of  land  fuppofes  a  confideration, 
it  will  lodge  both  the  land  and  ufe  in  the  de- 
vifec,  if  no  ufe  be  limited  upon  it  j  and  it  can- 
not be  averred  to  be  to  any  other  ufe  than  to 
the  ufe  of  the  dcvilce;  for  that  would  be  an 
averment  contrary  to  the  defign  of  the  will  ap- 
pearing in  the  words  of  it. 

But  if  an  ufe  be  expreifed,  it  will  enure 
to  the  ufe  of  ceftui  que  ufe  and  will  execute ; 
for  a  devife  only  has  an  implied  ufe,  when  no 
other  is  limited,  and  exprejfum  facit  cejfare 
taciturn. 

Thus  where  H.  feifcd  of  lands  held  by 
knights  fervice,  devifed  two  parts  of  them  to 
D.  and  his  heirs  to  the  ufe  of  T.  his  brother 
and  his  wife,  and  afterwards  to  the  ufe  of  the 
iaid  T.  and  his  heirs  males  :  it  was  agreed 
that  a  devife  might  be  to  the  ufe  of  another. 

to  So 
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Popham4.  So  It  IS  faid,  (34  and  35  EIiz.)  that,  if  a  man 

FitS^!i)eT.2*.    dcvife  lands  to  another  in  fee,  he  hath  the  ufe 

and  title  of  it  j  but  if  it  be  limited  to  his  ufe 
for  his  life  only,  the  ufe  of  the  fee  fhall  be  to  the 
heir  of  the  devifor  j  for,  by  the  limitation  his 
intent  fhall  be  taken  to  be  otherwife  than  it 
vould  have  been  taken  if  this  limitation  had  not 
been. 

«)URaym.87<.       ^^^  ^^^  better  opinion  fecms  to  be,  that  a 

ufe  fo  devifed  will  be  executed  by  the  ftatute 
of  27th  Hen.  VIII.  of  ufes.     Thofe,  who  enter- 

Via.Co.Litt.  '  ' 

laft  ciiit.  177,     tain  the  contrary  Opinion,  contend,  that,  as  the 

278,  in  note.  ^      k  -  , 

suierf.  ji6.        ftatutc  of  ufes  preceded  the  ftatute  of  wills,  it 

could  not  extend  to  eftates,  created  under  a  power 
that  had  no  exiftence  until  the  latter  ftatute 
imparted  it ;  for  although  it  be  true  that  the  fta- 
tute of  ufes  fpeaks  of  perfons  feifed  to  ufes  fy 
virtue  of  wills,  yet  this  muft  have  applied  to 
lands  which  were  devifahJe  by  cuftom;  as 
where  a  perfon,  feifed  of  lands  devifable  by  cuf- 
tom, devifed  them  to  A-  and  his  heirs  to  the 
ufe  of  B.  and  his  heirs  :  or  to  ufes  at  common 
law  s  as  where  a  feoffment  was  made  to  A.  and 
his  heirs  to  the  ufe  of  B.  and  his  heirs,  and  B. 
devifed  the  ufe.  To  ufes  of  this  defcription  it 
is  admitted  the  ftatute  extended,  but  it  is  faid 
to  be  difficult  to  conceive  how  ufes,  created  un- 
der the  teftamentiiry  power  given  by  the  fta- 
tutc 
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tbte  of  wills,  can  be  withia  the  ftatute  of 
ufes. 

But  if  we  conlider  that  the  flatute  of  ufes 
was  a  remedial  law^  made  to  remove  the  many 
frauds  and  inconveniences  that  were  incident  to 
tiles  in  the  fhape  they  affumed  at  that  time^  it 
feems  by  no  means  difficult  to  conceive  that 
the  benefit  of  it  Ihould^  in  conftrudion^  be  ex* 
tended  to  fubjeds  not  in  cxiftence  at  the  time 
of  the  making  of  it^  but  which  were^  when  mtro* 
duced>  obnoxious  to  limilar  mifchiefs. 

It  is  perfe£lly  dear^  froih  the  provifions  there* 
in  refpedting  ufes  created  by  wil]>  that  the  legi« 
flature  had  that  fpecies  of  ufe  in  its  confide^ 
ration^  and  was  of  opinion^  that  it  was  equally 
open  to  objection  as  thofe  created  in  any  other 
mannen 

The  thing  then^  refpefting  which  this  queflion 
arifes^  viz,  ufes  created  by  wills^  did  exift  at 
the  time  when  the  ftatute  of  ufes  was  enafted, 
and  was  amot^  thofe  inftances  to  which  the 
remedies  applied  by  the  ftatute  were  pointed ; 
the  only  queftion  then  feems  to  be,  whether  a 
ftatute  made  touching  a  certain  thing  may  not 
be  extended  to  another  thing  of  the  fame  nature, 

T  and 
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and  in  the  fame  degree  of  mifchief,  though  not  ex<^ 
ifting  until  afterwards  ?  Now  inftances  of  this 
kind  are  by  no  means  unfrequent  in  our  books. 
Ex  gratia*  The  ftatute  of  Marlebridge^  cap.  6. 
which  was  made  aimo  52,  ^en•  IIL  gave  the 
wardfhip  of  the  heir  of  the  tenant  who  held  by 
knights   fervicc,    notwithftanding    a  feoffment 

4  Rep.  4.  made  by  collufion  to  the  lord,  at  which  timq 

1 9,^1"*  ^'d.  the  hzxxoi  cefiui  ^«^  ufc  was  not  inward:  but 
2l^^2,  when  the  4th  Hen.  VII.  cap.  17.  enafted  two 
^^'  hundred  years  and  more  after,  gave  the  wardfliip 

17  H.  8.  9  a.b.   of  the  heir  of  cefiui  que  ufe,  it  was  held,  that  if 

cefiui  que  ufe,  after  the  ftatute  4  Hen.  VII.  made 
a  feoffinent  in  fee  by  coUufton  to  defraud  the 
lord  of  his  ward,  it  fhould  be  taken  within  the 

Co.  Litt.  3«5  a.  equity  of  the  ftatute  of  Marlbridge :  alfo  the  fta- 
"^  *  '*^*  tutc  de  donis  idnditionalibus  made  the  13th  Edw. 
L  by  which  eftates  tail  were  created,  all  eftates 
of  inheritance  having  been  before  fees-fimple,  is, 
as  to  the  warranty  of  tenant  in  tail  without  affets, 
taken  to  be  within  the  equity  of  the  ftatute  of 

Ibid,  II  Edw. I.  Gloucejiery  cap.  3.  m^e  anno  6th  Edw.  I.    And 

it  is  ordained  by  the  ftatute  of  j^m  Bumel, 
cap.  2.  that  if  the  appraifers  of  tne  goods  6f 
him  that  is  bound  in  a  ftatute  merchant  appraife 
them  too  high  in  favour  of  the  debtor  and  to  the 
damage  of  the  creditor,  the  thing  appraifed  fhall 
be  delivered  to  them  at  the  price  they  put  upon 

it. 


t    ^75    1 

it,  and  thty  ftiall  prefe^itly  anfwer  the  creditor 
his  debt.     Now,  at  this  time,  the  conufees  could 
not  have  execution  of  the  land  of  the  conufbr, 
but  that  was  afterwards  ordained  by  the  ftatute    13  Eaw.  i.  ftatf 
de  Mercatoribusy  which  cnadted,  that  the  lands     ^' 
of  the  conufor  ihould  be  delivered  to  the  mer- 
chant by  reafonable  extent,  and  did  not*  fay>  that 
if  they  were  extended  too  high,  they  Ihould  be 
delivered  to  the  extenders,  yet  it  was  taken  by 
the  equity  of  the  ftatute  of  A£ion  Bumel,  notwith^  , 
fianding  it  was  a  penal  Jiatute^  that  they  fhould 
be  delivered  to  the  extenders,  if  they  extended 
them   too  high.     So*  the  ftatute  of    Glocefter 
cap.  1 1  •  as  to  termors,  who  were,  previous  there- 
to, fubjeft  to  the  pleafure  of  thofe  that  had  the 
freehold,  who  might  ouft  them  by  recovery  fuf- 
fered  in  a  real  adion  though  by  coUufion,  was 
held  to  extend  to  tenant  by  ftatute  merchant,  or 
ftaple,  or  elegit,  which  executions  againft  lands 
were  given  by  afts  of  parliament  made  after- 
wards i  yet,  thefe  being  in  equal  mifchief,  though. 
they  were  created  after  the  ftatute  of  Glocejier, 
were  held  to  be  within  the  remedy  of  that  a<5t, 
they '  being  but  termors :  And  Magna  Cbarta^  %  inft  3i«; 
cap.  4i.  which  ftates  who  Ihall  be  exempt  from 
furnifhing  purveyance  carriages  for  the  king,  was 
held,   under   the   word  Domini,  to  extend  to 
all  degrees  and  orders  of  the  lefler  and  greater 
iwbility  or  dignity ;  as  of  knighthood,   dukes, 

T  2  marquiflcs. 
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marquiflfes^  e^ls,  vifcounts^  and  barons^  although 
there  were  no  dukes,  marquijesy  or  vifcounts  with^ 
in  England  at  the  making  of  this  ftatuce. 

If,  then,  it  be  not  unufual  for  ftatutcs  of  later 
date  to  be  controlled  by  and  to  be  conllrrued 
within  the  equity  of  the  ftatutes  of  elder  date, 
,  furely  our  law  books  furnifh  no  inftance  in  which 
courts  would  be  more  anxious  to  avail  themfelves 
of  that  dodtrine,  than  the  cafe  now  under  confi- 
deration  s  for  it  was  plain  that  the  legiflature 
meant  that  ufes  under  devifes  by  cuftom  (hould 
be  governed  by  that  ftatute,  from  the  expreli 
words  of  it,  and  ufes  under  devifcs  by  ftatute 
were  in  equal  degree  of  mifchief. 

4  Rep.  4.  a  K         But  this  point  feems  to  have  been  decided  in 

Vernon*^  cafe.  For,  at  common  law,  no  accept* 
ance  of  a  collateral  recompence  would  bar  a  wife 
of  her  dower.  The  ftatute  of  27  Hen.  VIII* 
made  a  jointure  to  be  a  bar,  M^ich,  at  that  time, 
extended  only  to  a  jointure  made  by  a£b  executed 
in  the  hufband's  life-time :  but  it  was  held,  in 
this  cafe,  that  if  a  man  were  to  devife  lands  to 
his  wife,  after  the  enabling  ftatutes  of  the  3  2d  and 
34th  Hen«  VIII.  of  wills>  exprefsl^  in  fatisfadion 
of  her  dower,  and  (he  (hould  accept  them,  this 
would  be  a  bar  within  the  27th  Hen.  VIII.  be- 
caufe  it  is  within  the  fame  equity  and  reafon,  and 

the 


the  diverfity  is  in  the  ^nanncr  only,  qot  Jn  the 

m  ' 

And  that  fuch  has  uniformly  been .  the  con- 
ftru6lion  on  thefe  ftatutesj  is  evinced  Ijy  the  foU 
lowing  cafes,   . 

A.  fcifed  of  lands   in  fee,  devifed  them  to  Broughtontr. 

Langley,  Salk. 

truftees  and  their  heirs  to  permit  A.    to  re-    679-8.0.  a  i., 

*  Raym.  871* 

ceivc  the  rents  and  profits  for   his  life,  and,     xLuiw.&*3, 

after,  that  the  truftees  fhould   ftand  feifed  gf 

them  to  the  ufe    of  the  heirs   of   the  body 

of  A.  widi  a  provifo  that  A.  with  the  confent  of 

his  truftees  might  make  a  jointure  for  his  wife. 

And  it  was  adjudged,  per  Holt,  Chief  Juftice, 

that  this  would  have  been  a  plain  truft  at  com^ 

ipnon  law,  and  what  at  common  law  was  a  truft 

pf  a  freehold  or  inheritance  is  executed  by  the 

ftatute,  which  mcruions  the  word  Truft  as  well  as 

Ufe- 

Soj  in  the  cafe  of  Popbam  and  Bamfield,  which   ^^J^J; 
was  (as  to  this  purpofe)  a  devife  to  A.  in  truft     \^'^  "** 
for  the  ufe  and  benefit  of  9-  it  was  infifted  on     *^7« 
the  one  fide  and  agreed  on  the  other,  that  the 
cftate  was  executed  in  B.  by  the  ftatute  of  ufcs, 
the  words  being  in  truft  for  the  ufe  a;nd  beQeEc 
QjF  the  dcvifee* 

T3  Mr. 
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vw.  note  ca  Mr.  ButleTy  in  his  excellent  note  upon  con* 

ct.  sidJa6.       veyanccs,  has  fumilhcd  us  with  the  arguments, 

ufcd  on  this  occafion,  againft  the  ftatute's  opcratf 
ing  in  thefe  cafes,  but  has  not  given  his  opinion 
decifivety  on  the  fubjedt.  Among  other  obferva- 
tions,  it  is  there  fuggefted,  that  as,  by  a  devife 
to  A.  and  his  heirs  to  the  ufe  of  B.  and  his  heirs, 
the  teftator  fliews  it  to  be  his  intention  that 
B.  fhould  have  the  legal  fee,  the  law  will  put 
that  conftrudlion  on  the  devife^  apd  give  it  that 
operation. 

It  IS  difficult  to  conceive  upon  what  ground^ 
a  con(:lufion,  that  fuch  is  the  intent  of  the  tefta- 
tor can  be  drawn  from  a  limitation  of  this  na- 
ture in  a  devife.  The  prefumption  feems  to  mo 
to  be  the  other  way.  Why  fhould  we  conclude 
that  a  teftator  in  giving  an  eftate  to  A.  and  his 
heirs  to  the  ufe  of  B.  and  his  heirs,  intends  B, 
the  legal  fee,  any  more  than  we  fliould  in  cafe  a 
teftator  gave  his  eftate  to  A,,  and  his  heirs  to 
the  ufe  of  B.  and  his  heirs  to  the  ufe  of  C.  and 
his  heirs ;  and  yet  the  operations  of  thefe  limi- 
tations will  be  different ;  the  former  will  exe- 
cute, the  latter  will  not:  But  if  the  intention  go- 
verned and  were  the  fame  in  both  cafes,  (and 
there  is  no  reafon  to  conclude  that  it  was  other-r 
vyife^  becaufe  diere  CQuld  be  no  reafon  to  infert 

truftees 
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truftees  in  the  firft  cafe,  unlefs  thereby  it  was 
meant  to  prevent  the  legal  eftate  from  paffing, 
any  more  than  in  the  laft,)  then,  if  the  ftatute  of 
devifes  executed  the  ufe  by  its  own  efEcaqri  in- 
dependent of  the  ftatute  of  ufes,  both  thefe 
cftates  would  be  executed  5  or,  on  the  other 
hand,  if,  as  feems  the  more  reafonable  conclu^ 
(ion,  the  interpolition  of  truftees  to  ufes  was 
meant  in  both  cafes  to  prevent  the  legal  eftate 
from  pafling,  then  the  ftatute  of  devifes  would 
in  both  cafes  give  efRdt  to  thefe  limitations  as 
trufts.  But  the  truth  is,  that  an  ufe  limited 
upon  an  ufe  by  devife  is  not  executed,  whereas 
a  mere  ufe  is. 

It  is  likewife  faid,  that  it  depends  upon  the 
will  of  the  teftator,  whether  the  ftatute  of  ufes 
Jhall  or  fhall  not  operate  upon  the  devifes  in 
his  will  J  that,  therefore,  were  a  devife"  made  to 
the  ufe  of  A,  for  life  with  remainders  over,  if 
it  were  to  be  conlidered  as  a  limitation  under 
the  ftatute  of  ufes,  it  would  be  void  for  want  of  a 
feifin  to  fcrve  the  ufes  -,  that  it  cannot,  therefore,    Q^^^e  «  vid. 

Jenkins  y. 

be  the  intention  of  the  teftator  that  it  fliall  operate     Vounge, 

,3  Cro.  %xo» 

under  that  ftatute  j  confcquehdy,  the  law  will  not 
force  it  under  that  ftatute,  but  will  leave  it  folely 
to  its  efFeft  under  the  ftatute  of  wills.  But  that, 
fuppofe  a  devife  were  to  A,  and  his  heirs,  to  the 
ufe  of  B.  and  his  heirs,  that  would  be  good  to 

T  4  give 
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give  the  legal  fee  to  B,  as  a  limitation  unc^er  the 
ftatute  of  ufes.  That  the  teftator,  therefore,  migbf 
intend,  and  the  form  of  the  devife  therefore  docs 
intendj  to  raife  an  ufe  under  that  ftatute,  and 
the  law,  in  conformity  to  his  intention,  extends 
its  operation  to  the  derife.  But  the  true  ground 
upon  which  the  former  example  ftands^  is,  that, 
in  a  devife,  technical  exprefldon  is  unneceflary. 
Via.  t  Ro.  Ab.  The  intention  to  give  to  A.  for  life  is  clear,  and 
u]  '       *      then  the  form  of  giving,  though  it  be  by  words 

that  feem  to  refer  to  the  mode  of  ujey  will  not 
overturn  the  intention  j  or,  to  put  it  in  another 
way,  there  being  no  truftee  in  whom  there  may 
be  a  feifin  to  ferve  the  ufe^  the  ftatute  of  ufes 
cannot  attach  upon  the  limitation.  And  the  an- 
fwer  to  the  latter  cafe  is,  that  the  intent  cannot 
operate  on  the  ftatute  9  for,*  if  it  might  extend,  it 
might  alio  contraft  its  operation.  Suppofe  then 
the  teftatbr  had  declared,  or  made  fuch  a  will  as 
raifed  the  neceflary  implication,  that  his  intent 
was  to  create  an  ufe  at  common  law  but  that 
the  ufe  when  created  fhould  not  execute,  fuch 
t)(e  would,  notwithftanding,  have  been  executed. 
Thus,  in  the  cafe  of  Bougbton  and  Langley,  the 
devifee  in  truft  and  his  heirs  had  the  land  devifed 
to  him,  in  truft  to  permit  A.  to  receive  the  rents 
and  profits,  and,  after  that,  to  fland  feifed  to  the 
ufe,  8?c.  with  a  provifo,  that  the  truftees  and 
the  faid  A.  might  make  a  jointure  to  his  wife. 
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No  words  could  furniih  a  O:ronger  ground  to 
infer  an  intention  that  the  truftees  fhould  be 
feifed  of  the  legal  eftate ;  for^  if  the  ceftui  que 
truft  were  feifed  of  it,  there  would  have  been  no 
occafion  for  the  devifee  in  truft  to  have  permitted 
At  to  have  received  the  rents  and  profits;  befides^ 
the  power's  being  made  to  depend  upon  the  con- 
lent  and  concurrence  of  the  truftees,  and  their  being 
required  to  join  in  the  executing  it,  and  conic* 
quently  in  the  conveyance  for  that  purpofe, 
was  a  clear  evidence  of  the  teftator's  intention^ 
that  the  eftate  fhould  rem^n  in  them,  and,  con- 
fequently,  that  the  tcftator  did  not  intend  A. 
the  l^al  eftate :  yet  this  was  held  to  be  an  ufc 
executed* 

• 

As  the  intent  of  the  teftator  cannot  contradt, 
fb  neither  can  it  extend  the  operation  of  the 
ftatute  of  ufes,  or  give  to  a  devife  an  opera- 
tion  by  way  of  an  ufe  that  the  ftatute  of  ufes 
will  not  effcd  j  for,  if  A.  devife  to  B.  to  the 
ufe  of  C.  in  truft  for  D.  in  order  that,  by  virtue 
of  the  ftatute  of  ufes  or  devifes,  the  eftate  may 
be  executed  in  D.  and  hi,s  wife  be  intitlcd  to 
dower  at  common  law, '  no  one  will  lay  that  D, 
will  thereby  be  in  poiTeflion  of  the  legal  eftate, 
executed  Jn  him  by  the  ftatute  either  of  ufes  Or 
devifes,  ' 

Then 


\ 
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Then  it  is  not  the  incehti<»i  of  the  teftator  that 
governs  the  application  of  the  ftatute  of  ufes;  and> 
if  that  be  not  the  principle  upon  which  the  ope- 
ration of  the  ftatute  depends,  then  it  mu(t  reft 
upon  the  foundation  of  its  own  efficacy^  conii- 
dercd  as  a  great  political  regulation,  attaching 
upon  all  the  property  in  the  kingdom  fo  cir- 
cumftanced  as,  from  its  (ituation,  to  be  expofed 
€0  the  mifchiefs  it  was  the  obje£l  of  this  law  to 
redrefs. 

Secondly.  Through  the  medium  of  a  truft. 

Trufts  may  be  diftinguifhed  into,  Trufts  exe- 
cuted by  the  ftatute  of  ufes,  and,  Trufts  retained 
in  Chancery  notwithftanding  the  ftatute. 

The  diftinftion  between  a  ufe,  truft,  or  confi-- 
dence  executed  by  the  ftatute  of  the  27  th 
Hen.  VIII.  (for  all  thefe  terms  are  ufed  to  de- 
fcribe  the  beneficial  intereft  meant  to  be  operated 
upon  by  the  ftatute,)  and  mere  trufts  executory,  or 
trufts  not  executed  by  the  ftatute,  is,  that,  in  the 
former  cafe,  by  the  words  of  the  ftatute,  which 
are,  "  that  any  perfon  who  Ihall  have  any  fuch 
"  ufe,  &c.  Ihall  from  thenceforth  ftand  and  be 
**  feifed,  &c.  of  fuch  lands,  &c.  to  all  intents, 
«  conftruftions,  and  purpofes  in  the  law,  of  and 

«  in 
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^^  in/ucb  like  eftates  as  they  had  or  fhould  have 
**  in  ufe  or  confidence  of  or  in  the  fame/'  Bjr 
the  force  of  which  words  the  legal  eftatc  is  cxe* 
cuted,  /.  e.  transferred  to  the  uft,  and  the  ceftui 
^ue  qfe  has  the  legal  eftate  in  him^  in  the  fame 
degree  as  before  he  had  the  ufe  5  the  conle- 
quence  of  which  is,  that,  as  to  perfons  in  ejfe, 
the  legal  eftate  becomes  vefted  immediately^ 
and  as  to  perfons  not  in  ejfcy  it  becomes  vefted 
in  them  immediately  as  they  come  in  ejje^  pro» 
yided  they  come  in  ejfe  in  good  time,  and  if  they 
do  not,  then  the  eftate  goes  over  to  the  nc3ct 
remainder  man  in  like  manner  as  it  would  do 
in  cafe  of  a  common  law  fee :  Whereas,  in  the 
latter  cafe,  viz.  of  a  truft  retained  in  equity,  the  Ic* 
gal  eftate  ftill  remains  in  the  truftee,  to  fervc  and 
fupport  the  truft  according  to  the  manner  in 
which  it  is  limited  and  the  intent  of  the  donort 

The  firft  idea  of  reviving  ufes  under  the  de-  ^  Anderfwi 
fcription  of  executory  trufts  was  conceived  foon 
after  the  ftatute  was  paffed,  and  arofe  from  the  fol- 
lowing circumftances.  It  having  been  held,  that 
if  one,  after  the  ftatute  of  ufes,  by  deed  indented 
and  inrolled,  or,  before  the  ftatute,  by  deed,  had 
{bargained  and  fold  his  land  to  another  in  fee  to 
the  ufe  of  the  bargainee  for  life,  &c.  or  in  fee 
to  the  ufe  of  a  ftranger,  fuch  ufe  limited  over 
wa^  void  j    becauie  the   nature  of  the  tranf- 
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t&\on  and  the  price  paid  implied  therein  an  xifb 

to  the  vendee  viz.  the  firft  (efiui  que  uie^  and 

therefore  the  limitation  over  to  the  ufe  of  another 

i>icr  155.        was    repugnant;  for,  thereby,  the  ufe  in  fee^^ 

which  was  in  the  bargainee  in  relpeffc  of  the  con* 
fideration,  would  be  taken  out  of  him  and  carried 
over  to  another  without  a  confideratioa ;  it  be- 
came therefore  a  maxim  in  law,  that  a  ufe  or  tpuft 
could  not  bfi  limited  out  of  an  ufe  or  truft  bcr 
fore  limited.    When  this  maxim  was  eftablifhed, 
V         therefore,  there  was  no  idea  that  a  fecond  uie  or 
truft  could  have  any  efFeft  5  but  if  it  were  an  ufe, 
truft,   or  confidence,   it  was  ewcyted  by  the 
ftatute;    and  where    it  was   declared   tQ    bp, 
there  it  muft  reft,  for  that  ftatute  operated  no. 
further.     If  it  were  not  executed  it  was  a  nullity, 
it  was  void.     Therefore  on  a  limitation  to  A. 
and  his  heirs,  to  the  ufe  of  B.  and  his  heirs,  in 
truft  for  D.~B/s  cftate  was  held  to  be  executec^ 
by  the  ftatute,  and  P.  took  nothing.     But  al- 
though courts  of  law  ftrifUy  adhered   to  this 
maxim,  and  fturdily  refufed  to  extend  the  ope- 
ration of  the  ftatute  of  the  ayth  Hen.  VIII.  be- 
yond the  firft  ufe,  courts  of  equity  were  not  fp 
rigid  >  but,  on  the  contrary,  feized  with  avidity 
this  opportunity  given  them  by  coyrts  of  lav«r 
to  re-eftablilh  their  jurifdiftion  over  property, 
by  giving  efFeft  to    thefe    ufej  or    trufts,  a^ 
affeding  the    confcience,    and  .  fa  the  proper 
.     5  fubjea; 


{ubje£^    of    the    jurifdiftion    of    coUrtS    of       ' 
equity. 

Therefore  wherever  an  ufe  or  truft  arifes  out 
of  land,  thefe  the  ufe  will  be  executed  by  the 
ftatute,  and  the  legal  eftate  veiled  j  but  wher^i 
the  ufe  arifes  out  of  a  preceding  ufe  which  arifes 
out  of  land,  there  the  ftatute  will  not  attach,  and 
the  ufe  is  retained  by  equity^  only>  under  the  de* 
nomination  of  a  truft. 

Afterwards  other  fpecies  of  trufts  were  con-   /<>"«  an^  i-or* 

'-  Say  and  Seal, 

fidered  as  out  of  the  ftatute ;  namely,  fuch  as,  i  Eq.  ca,  Abe, 
in  order  to  cffcft  the  inteht  of  the  creator  of 
the  truft,  required  that  the  legal  eftate  ihould 
remain  in  the  truftees,  and  not  execute  in  the 
€eftuique  truft.  As  where  lands  are  given  to  one 
and  his  heirs  in  truft  to  receive  and  pay  over  the 
profits  to  certain  perfons  in  fuch  manner  as  can- 
jftot  beeffcfted  if  the  eftate  pafs  out  of  the  truftee. 

So  where  a  devife  is  to  truftees  and  their  heirs,    Hopkins  r. 

.  .  y»  Hopkins, 

to  the  ufe  of  them  and  their  heirs,  upon  truft  for  i  auc.  581, 
S.  fbr  life,  and  after  his  deceafe  in  truft  for  his  firft  comyns,  Rep. 
and  other  Tons  and  the  heirs  males  of  their 
bodies,  and  for  want  of  fuch  iiTue,  &c*  with  a 
provifo,  that  none  of  the  perfons  to  whom  the 
eftate  is  thereby  limited  fliall  be  in  aftual 
pofleflion  of  the  whole  or  any  part  thereof  till 

he 
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Be  or  thejr  re(pedively  attain  his  ot  their  age 
or  ages  of  twenty-one;  and  in  the  mean  time 
the  truilees  to  make  an  handfoQie  allowance  for 
the  education  of  fuch  perfons»  and  the  over- 
plus to  go  to  fuch  as  Ihall  be  intitled  thereto^ 
Here  is  an  intention  plamly  declared^  that  the 
truftees  fhall  continue  in  pofleffion  of  the  eftato 
and  receipt  of  the  rents^  till  one  to  whom  an 
cftate  for  life  is  limited  Ihall  be  twenty-one^  and 
the  truftees  in  the  mean  time  are  to  make  an 
handfome  allowance  for  his  education  out  of 
the  rents ;  and  after  the  age  of  twenty-one,  fuch 
perfon  is  to  have  the  pofTeflion;  that  is,  the 
eftate  is  then  to  be  conveyed  to  him. 

Buftiv*  iUten,        So  where  a  man  devifcd  to  J.  S.  the  wife  of 

J.  S.  the  iflues  and  profits  of  certain  lands,  to 
he  paid  by  bis  executors ;  this  was  held,  by  Rokeby 
and  Eyre  to  be  a  truft  for  the  wife  j  for,  if  it 
were  otherwife,  the  huiband  Ihould  intermeddle 
when  the  dcvifor  intended  to  exclude  him. 

The  before-mentiohed  kind  of  ufes  are  not 
executed  by  the  ftatute,  becaufe  the  legal  eftate 
in  the  land  muft  remain  in  the  truftee,  to  en-* 
able  him  to  perform  the  truft. 

A  ftill  further  diftin(5Bon  has  been  taken  as  to 
equitable  truftsj  upon  the  circumftance  of  a  con-> 

veyance 


5  Mod.  63. 
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▼eyanfe  being  dire£ted  to  be  made  by  the  truHees, 
or  not  J  for  where  the  truftees  have  been  direded, 
by  the  initrument  creating  the  truft,  to  execute  a 
conveyance  of  the  legal  eftate^  they  have  been 
deemed  executory  trults,  a$  ii^  the  cafe  of  Hop-^ 
kins  and  Hopkins  before  mentioned  i  but  when^ 
no  further  or  other  conveyance  is  direded  to  be 
made  by  the  truftees,  but  the  tru{t  is  left  09 
the  declaratioq  or  limitation  in  the  original  in* 
ftnimenty  to  take  effed  as  that  operates  in  legal 
conftrudion>  thefe  ^ve  been  deenied  trufts  t%^ 
ecuted,  not  by  the  ftatute  but  by  the  party 
creating  themt  they  requiring  no  further  convey- 
ance to  give  them  e&6l. 

And  although  Lord  Hardwicksy  in  the  cafe  of  <  Atk.  flu 
Bag/haw  and  Spencery  faid  that  if  the  queftioa 
Jbad  come  recently  before  him,  he  fhould  then 
have  thought  that  there  was  little  weight  in  thift 
diftindion ;  becaufe  all  trufls  were  executory, 
and,  whether  a  conveyance  were  diredted  by  the 
tnftrument  creating  the  truft  or  not,  the  Court 
of  Chancery  muft  decree  one  when  required  at 
a  proper  time  ;  yet  his  Lx^rdihip^  in  the  cafe  of  2  Vez.  j«|. 
Exel  and  IVallarey  faid  that  he  fhould  have 
that  deference  for  his  predeceflbrs  as  not  to  lay 
this  diftinflion  out  of  the  cafe ;  not  intending  to 
fay  that  what  all  his  predeceffors  had  done  was 
wrong  founded. 

A  truft 


N 


A  tfuft  of  an  advowfon  may  be  devi^, 

Thus  where  A.  being  patron  and  incumbenC 
of  S.  devifed  the  perpetual  advowlbn  of  S.  tO 
truftees^  upon  truft  in  the  firft.  place  to  prcfent 
his  fon  W»  if  living,  and  then  dircfted  that,  after 
the  church  fhould  next  after  his  death  be  full  of 
an  incumbent,  then  they  fhould  fell  the  perpetuity 
of  it,  and  apply  the  profits  to  the  payment  of  his 
debts,  and  for  his  daughters  fortunes.  Itwas  held 
that  this  was  a  good  devife  in  truft  of  the  refidue* 

And  a  mere  claim,  in  equity,  to  an  intereft 
^n  the  truft  of  an  hereditament  is  devifable. 


Thus  where  W.  M«  feifed  of  the  king's  moiety 

in  the  New  River  water  in  fee,    confifting  of 

thirty-fix  (hares,  conveyed  the  fame  to  H,  M. 

^ornbuit  r.       and  Others,  upon  truft  for  himfelf  and  his  wife 

Jch?c'^%3,    during  their  refpeftive  lives,  and  then  that  the 

truftees,  out  of  the  rents  and  profits  of  the  pre- 
milTes,  fhould  pay  his  debts  and  portions  for  his 
daughters  at  certain  days,  and,  after  fuch  debts  and 
portions  paid,  permit  H.  M.  heir  of  W.  M,  and 
his  heirs,  to  take  and  receive  the  rents  and  profits 
of  the  prcmiffcs.  W.M,  and  his  lady  died.  H.  M« 
in  June  1757,  contraded  with  W.  B.  former  huC- 
band  of  F.  B.  for  fale  to  him  of  fourteen  (hares 
of  the  king's  moiety  for  jC.jjpoOg  of  which 
£.  250  was  to  be  paid  down,  and  the  reft  ad-, 

vanccd 
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vanced  as  the  parties  fhould  agree.  Afterwards^ 
the  contrad:  not  being  performed^  B.  exhibited 
his  bill  againft  H.M.  to  enforce  the  execution  of 
the  agreement ;  after  various  proceedings  had  in 
the  fuit  B.  died,  having  firft  devifed  the  benefit  of 
his  contraft  to  C.  and  her  heirs.  And  on  a  bill 
filed  by  C.  it  was  infifted,  that  the  plaintiff  C. 
had  no  title  to  have  the  benefit  of  the  agreement 
with  B. ;  for,  that  the  breach  of  an  agreement, 
which  was  a  thing  in  adion,  was  not  devifable* 
Sedfer  Wyld  and  Rainsfordy  Juftices,  the  Mafler 
of  the  Rolls,  and  the  Lord  Keeper,  againft  the 
opinion  of  Wyndbamy  Juftice.  This  was  a  cafe  of 
equity  and  confcience,  and  the  court  was  to 
help  that  fide  that  had  confcience.  It  aroie 
upon  a  trufl,  and  was  an  equitable  interefl,  and 
an  intereft  in  a  trufl  was  in  equity  afiignable  or 
devijable. 

Another  trufl  devifable,  not  executed  by  the 
flatute  of  ufes,  is,  where  one,  feifed  in  fee,  raifes 
a  term  for  years  and  limits  it  in  truft  for  A. 
&c. ;  for  this  the  flatute  will  not  execute,  the 
termor  not  hcing/eifed. 

The  power  of  devifmg  extends  not  only  to  the 
feveral  a£tual  legal  eftates  or  interefls  in  things 
real  and  perfonal  before  mentioned,  but  alfo  to 
authorities  over  fuch  eftates  or  things, 

U  Thus, 


Dyer  36  b* 
PI.  170. 
6.C.Cro.£riz. 
678,  734. 
NtUa  per  Pop- 

l  JIB  had  been 
f^at  he  Ihould 
make  a  feoff- 
ment or  leafe 
for  life,  this 
hadbeenanin- 
tereftinthedc- 
Tifee;  becaufe 
otherwise  he 
could  not  make 
livery. 

Carpenter  v. 
Collins,  Cro. 
'Eliz,774. 
S.  C.  Velv.  73» 
Irownl.  88* 
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Thus  a  man  may  devife,  that  J.  S.  (hall  have 
the  difpofing,  felling,  letting,  and  ordering  of  hit 
lands,  and  this  will  be  good  to  give  the  devifee 
a  power  to  direft  the  management  of  them,  and 
to  leafe  them  at  will :  but  will  not  warrant  a 
fale  by  him,  or  leafe  for  a  term  of  years }  for  he 
has  no  intercft,  but  only  an  authority. 

And  the  law  is  the  fame  as  to  a  devife  that 
his  fon  {hall  have  his  land  when  he  fhall  arrive 
at  twenty-four,  aAd  his  daughter  to  have  a  por- 
tion of  £.  40  at  twenty-two,  and  that  his  exe- 
cutors fhall  have  the  overfight  and  dealing  of 
all  his  lands  and  goods  until  his  children  come 
to  that  age^  The  executor  may  leafe  the  lands 
at  will  J  but,  if  the  fon  die  before  twenty-four,,  the 
authority  of  the  executor  is  determined,  and  the 
daughter,  as  heir,  may  enter  on  the  leflee,  and 
deterrpine  his  cftate  j  for,  her  age  is  mentioned 
only  to  afcertain  the  receipt  of  her  legacy,  and 
not  for  any  other  purpofe. 


Helev.  Greeixe, 
2  Roll.  Ab. 
%6t,  PI.  10. 


But  where  a  man,  poflefled  of  a  manor  for 
ninety-nine  years,  made  his  will  and  devifcd  it 
to  A.  his  wife  fpr  her  life,  **  io  /<?/,  letj  or  make 
eftates  out  of  //,  and  them  in  as  ample  manner 
as  he  bimjelf  might  if  he  were  livings  during 
tht  Jaid  term  of  her  life  *y^  and  after  the  death 
of  A,,  the  tcftator  devifcd  the  fame  to  B.  his 

fon« 
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fon,  and  to  the  heirs  of  his  body  engendered,  and 
died :  and  A.  being  made  executor,  confented  to 
the  legacy,  and,  afterwards,  made  a  leafe  of 
one  tenement  parcel  of  the  faid  manor  to  C. 
for  ninety-nine  years  if  three  lives  fo  long  lived, 
and  then  A.  diedj  although  it  was  objcfted 
that  by  this  claufe  A.  had  only  a  power  to  diC- 
pofe  of  it  during  her  life,  as  otherwife  fhe  might 
deftroy  the  remainder  limited  to  the  fon^  yet  this 
was  held  to  be  a  good  leale  againft  him ;  for,  if 
this  did  not  give  her  power  to  make  leafes  to 
continue  after  her  death,  the  claufe  would  be 
merely  void  and  idle  j  therefore,  the  words  Jet^ 
lety  and  make  eftates  fliould  be  intended  ac- 
cording to  the  cuftom  of  the  country  in  Somer^ 
Jfetjhire^  which,  this  being  a  manor,  was  to  make 
leafes  for  lives  or  years,  and  the  teftator  trufted 
his  wife  to  dilpofe  hereof  in  fuch  manner,  that 
his  fon  fhould  have  the  pollibility  of  it  after  the 
eftate  run  out. 


Authorities  to  executors  to  fell  were  frequent    8tf ik  191. 
before  the  ftatutes  of  devifes.     And  although     Perk.  scc.  541, 
generally  it  be  of  the  nature  of  an  authority  to     38  au,  pL  »; 
determine  by  the  death  of  the  party  who  gives 
it,  yet,  where  given  by  devife,  it  is  held  good 
for  necefTity,  and  becaufe  it  is  fupported  by  the 
fpecial  direftion  and  intention  of  the  party  who 

U  a  gives 
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gives  the  authority  by  his  will  (that  takes  effea 
after  his  death)  and  who  is  dead. 


^^1*^"*^  ^'  '^^^  ^^^  P^^^  agitated  in  the  cafe  of  7iw«- 

cro.  Eiii.  341.  y^j  and  fjf^alley  was.  Whether  the  devife  of  an 

authority  to  fell  lands  was  a  devife  with'm  the  ila- 
tutes  of  wills,  becaufe  the  ftatutes  were,  that 
every  one  having  lands  might  devife  them  to 
another  per/on,  and,  in  fuch  cafe,  there  was  no 
devife  to  another  perfon,  but  only  a  devife 
that  his  executors  might  fell ;  and  the  Juftices 
were  of  opinion  that  it  was  lawful  within  the 
flatutes  of  wills,  by  the  equity  thereof,  to  devife 
an  authority  to  fell  lands. 

Authorities  are  diftinguifhed  into  two  kinds ; 
viz.  Firil,  Naked  Authorities.  Secondly,  Au- 
thorities coupled  with  an  Interefl. 


xoU.vin.  9. 

PI. 4.  Co.  Litt. 
1 13.  1  Roll. 
Abr.  330>  14. 
Howel  V. 
fiarnesi  Cro. 
Oar.  i^z. 
Garfooc  v. 
Garfoot,  i  Ch. 
Ca.  75.  Foone 
▼•  Blount, 
Cooper  464. 


Keilw.  loS. 
Carpenter  v. 
Collins, 
Mrjoro  774. 


A  naked  authority  is  where  a  man  devifes 
that  his  executors  fhall  fell  his  lands ;  or  orders 
that  his  lands  fhall  be  fold  by  his  executors  ;  or 
appoints,  conflitutes,  and  impowers  A.  and  B. 
whom  he  makes  his  executors  of  his  laft  will^ 
tojelh  leti  ox  Jet  tojale  his  eflate* 

In  all  thefc  cafes  the  executors  have  only  a 
naked  authority  to  fell,  and,  after  the  death  of 

thC' 
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the  teftator,  the  freehold  defccnds  to  the  heir, 
who  is  intitled  to  the  profits  until  the  fale.  But 
the  executors  may  enter,  and  make  a  feoffment  of 
the  land;  and  this  will  be  a  good  execution 
of  the  will  to  convey  the  land  to  the  feofiee, 
becaule  he  will  be  in  by  the  devife. 

So  if  one  devife  that  his  land  ihall  defcend 
to  his  fon>  but  wills  that  his  wife  fhall  take 
the  profits  thereof  until  the  full  age  of  his  fon 
for  his  education  and  bringing  up  s  no  intereft 
is  thereby  devifcd  to  the  wife,  but  a  confidence  j 
and  if  the  fon  dies,  the  wife  cannot  intermeddle 
further  with  the  land. 


9M.VI.ft4»ft|^ 
iiH.VI,i3»i4. 

Keilw.  45  a. 
Co.  Litt.  113. 
I  RolL  Abr. 


Keilw.io7»ToS. 

Ibid.  265. 
1  Leon.  ^21* 
PI.  zSo. 
3  LeoayS. 
P1.II8. 


And  fuch  bare  authority  is  not  affe^ed  by 
any  alienation  of  the  heir,  or  any  other  circum- 
ftance  intervening.  Therefore  it  was  refolved 
by  all  the  Juftices,  that,  if  the  heir,  after  fuch 
devife  of  an  authority,  make  a  feoffment,  or  be 
difTeifed  and  the  diflfeifbr  die  feifed,  or  other- 
wife  fuch  feoffments  or  bargains  are  made  to 
the  ufe  of  feoffees ;  in  all  thcfc  cafes  the  devife 
will  be  neverthelefs  effcftual,  becaufe  the  autho- 
rity of  the  executors  of  the  devifor  cannot  be  im- 
paired by  any  mcfne  aft  of  third  perfons. 

Neither  can  fuch  authority  be  releafcd  by  the 
executors. 

U  3  Thus 


Keilw.  40. 
i^H.VI.25a. 
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Co.Litt.44^.         Thus  if  a  man,  by  his  laft  wilU  devifeth  that 

his  executors  fhall  fell  his  land  and  dieth,  if  the 
executors  peleafe  all  their  right  and  title  in  the 
^  land  to  the  heir,  this  is  void;  for  they  have 
neither  right  nor  title  to  the  land,  but  only  a  bare 
authority. 

And  fuch  authority  mufl  be  flxiftly  purfued  j 
for,  the  authority  to  fell  is  founded  upon  the 
will  alone,  without  which  no  authority  would  let 
in  theperfons  direfted  to  Jell  \  the  law  therefore 
looks  upon  the  fale  as  a  thing  annexed  to  the 
perfons  of  thofe  to  whom  the  authority  to  fell  is 
given,  and  to  no  others  \  becaufe  of  the  fpecial 
truft  that  is  put  in  them  by  the  teftator,  which 
truft  no  man  can  have  by  the  will  (which  in  this 
rclpefl:  operates  as  a  warrant  of  attorney)  but 
only  thofe  who  are  named ;  and  where  there  is 
but  one  of  them  alive,  the  authority  is  rclin- 
quiflied  and  gone,  becaufe,  in  fuch  cafe,  they  do 
not  take  as  executors  virtute  officii^  but  as 
truftees.  And  that  is  the  reafon  why  they  may 
fell  the  land  although  they  refufe  the  adminiftra- 
i9Hcn.  yiii.    tion.     But  their  executors  cannot  fell  becaufe 

II,  15 H.  VJI. 

J 2.         ^      the  truft  is  perfonal,  but  it  is  otherwife  where 

Kelw.  44.  b.  * 

•t  vid,  infra,     uicy  take  as  executors. 

jonk.  Cent.  44.       Therefore,  at  common  law,  where  the  devife 

was  that  two  executors  Ihould  fell,  one  alone 
could  not  fell. 

So 
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So  where  lands  were  dcvifed  to  one  for  life.  Lock  verf. 
remainder  over  in  tail,  and,  for  default  of  iffue,  to  %  Aadek  145 
be  fold  by  the  executors  of  the  devifor,  who 
made  two  executors  and  died,  and  then  one  of 
the  executors  died,  and  afterwards  tenant  for  life 
.and  tenant  in  tail  died  without  iflue,  and  then 
the  furviving  executor  fold  the  land.  The 
court  were  of  opinion  that  this  fale  was  void. 

'  And  if  a  man  had  devifed  that  A.  and  B.  j«nk.cent.4i. 
ihould  fell,  and  made  them  his  executors,  the 
one  could  not  fell  without  the  other,  though  one 
of  them  had  rcfufed  to  be  executor  or  died. 

So  where  ce^ui  que  ufe  willed,  before  the  Dycr^77,Pi.3t. 
ftatutes,  by  teilament,  that  A.  B.  and  C.  his 
feoffees  Ihould  permit  his  wife  to  take  the  profits 
of  the  land  during  his  life,  and  that,  after  her 
deceafe,  the  lands  Ihould  be  fold  by  his  faid 
feoffees,  and  the  money  received  for  the  fame 
paid  to  cert^n  perfons  for  certain  ufes  prefcribed. 
The  tcftator  died,  A.  died,  and  then  the  wife 
died;  and  the  queftion  was.  Whether  B.  and  C, 
the  furvivors  might  fell  ?  and  it  was  ruled  that 
^bey  qould  n6t^ 

And  the  law  is  the  fame  as  to  executors  of  Moore  61. 
executors;  for,  where  one  devifed  his  lands  to 
J^is  wife  for  term   of  her  life,    remainder  to 

U  4  another 
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another  for  life,  and^  after  their  deaths  that  his  lands 
fhould  be  fold  by  his  executors,  or  the  executors 
of  his  executors,  and  that  the  money  arifingfliould 
be  employed  for  the  good  of  his  foul,  and  died ; 
and  during  the  wife's  life  one  of  the  executors 
died  inteftate,  and  afterwards  the  other  made  his 
executors  and  died,  and  then  the  wife  and  the 
other  tenant  for  life  died.  Upon  a  queftion, 
^Whether  the  executors  of  the  executor  might 
fell  ?  it  was  held  that  they  could  not,  becaufe  the 
authority  was  joint  to  the  executors  of  both 
executors,  and  therefore  if  one  failed  the  other 
could  not  execute  it. 


Dyer  jig. 
Godbolt  et 
Gouldibor. 

200. 


Upon  the  fame  principle  it  has  been  held  that, 
where  a  devife  was  that  the  executors  fhould 
fell  the  land  with  the  affcnt  of  J.  S. — if  J.  S.  die 
before  that  he  affent,  the  executors  fhall  not 
fell,  notwithftanding  that  the  death  of  J.  S.  was 
the  aft  of  God  j  and  that  in  the  life-time  of  J.  S* 
they  could  not  fell  without  his  confent. 


X  Anderfon 

r46. 

Bro.  Pev.  31. 


But,  if  the  words  of  the  devife  be  anfwcred, 
that  b  fufficient.  Therefore  if  one  make  three 
executors,  and  devife  his  lands  to  be  fold  by  his 
executors,  and  one  of  them  die  before  the  time 
of  the  fale,  the  other  two  may  fell ;  becaufe  in 
that  cafe  the  intent  of  the  teftator  is  taken  to  be 
that  fuch  executors  who  fhall  be  alive  at  the 

time 
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time  when  the  land  is  to  be  fold  fhall  fell ;  and 
this  conftrudtion  feems  to  accord  with  the  words 
of  the  will,  and  the  intent  of  the  tcftator. 

So  where  a  man,  having  four  fons  in  law,  de-  croke  Eiiz.  t«. 
vifed  to  his  fon  in  tail,  and  if  he  died  without    iJ^^^^  ^'*^* 
iflue  that  his^i^j  in  law  fliould fell  and  diftribute    s^aiWd-^V 
the  money  among  his  daughters ;  the  fon  died    1"^^^  ^^^' 
without  iflue  -,  one  of  the  four  fons-in  Jaw  died, 
and  then  the  devifor  died.    And  it  was  adjudged, 
that  the  fons-in-law  who  furvived  might  well 
fell;  for  it  appeared  that  the  teftator's   intent 
was  to  advance  his  daughters.     And  the  diilinc- 
tion,  it  was  faid,    was,  when   the    perfons   to 
fell  were  nanied  by  their  fpecial    names  and 
when  nbt* 

Again,  where  one  devifcd  that  his  executors   Townffndvcic 
or  any  of  them,  or  the  executors  of  his  execu-     iMoore  341. 
tors  or  fome  of  them,  ihould  fell  his  land  for     524.'  '^°*   '^ 
payment  of  his  debts,  and  made  three  executors, 
and  gave  40/.  legacies  by  his  will,  and  died. 
One  of  the  executors  died,  and  the  other  two 
fold.     And  one  queftion  was.  Whether  two  of 
the  executors  might  fell,  when  there  were  only 
two  left,  by  reafon  of  the  words  that  gave  the 
authority  to  the  executors  or  any  of  them.     And 
the  court  held  the  fale  by  two  good  by  the  intent 
of  the  will. 

Another 
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%  uoc.  &20,        Another  exception  taken  to  this  (kriSt  nile^  as 

to  authorities  not  furviving,  was^  where  a  man 
devifed  .his  lands  to  his  wife  for  life^  and  that,  if 
he  Ihould  have  no  iffue  by  his  wife,  then,  after 
the  death  of  his  wife,  the  lands  fhould  be  fold^ 
and  the  raoney  thereof  coming  diftributed  to 
three  of  his  blood,  and  made  his  wife  and  another 
executors,  and  died.  One  executor  died,  and  the 
other,  the  wife  being  living,  fold  the  lands*  And 
}t  was  held  that  the  fale  was  good,  although  it  was 
not  exprefied  in  the  will  by  whon^  the  land$ 
(bould  be  fold. 

Pfcr  ijifiti  So  where  a  man  devifed  all  his  manors,  &c, 

to  his  fitter,  excepting  out  of  this  general  bequcft 
his  manor  of  R.  which  he  appointed  to  pay  his 
debts,  and  made  two  executors  by  name,  and 
died.  One  of  the  executors  died,  and  then  the 
other  fold  the  land,  and  the  court  held  that  fal^ 
good, 

,Anderfoni45,       The  principle  upon  which  the  two  preceding 
ICeiiw.  45.       ^^^^^  f^^^  jQ  j^^y^  Ij^gjj  decided  is,  that  there 

was  an  authority  given  by  the  teftator,  but  no 
appointment  by  exprefs  words  what  perfon  fhould 
fell  the  land, .  for  which  reafon  the  law  implied 
that  they  fhould  do  it  that  had  power  to  pay  the 
debts  or  diftribute  the  money,  which  were  the  ex- 
ecutors.   The  executors,  therefore,  in  fuch  cafe 

tool^ 
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took  only  in  their  official  capacity^  and  as  where 
one  died  the  office  furvivcd,  the  authority  to  fell 
furvived  likewife. 

And  it  feems  that  in  fuch  cafe  the  executors  of  vide  Keiiwt, 
the  executor  might  fell  the  land  j  becaufe  by  the 
common  law,  before  the  ftatute  of  25  Edward  IIL 
c.  4,  which  gives  an  aftion  for  the  executor  of  an 
executor,  the  executor  of  an  executor  had  power 
to  diftribute  the  goods  of  the  firft  teftator  j  and 
the  making  fuch  devife  of  the  land  is  but  to 
dired:  a  diftribution,  which  he  might  well  make 
by  the  common  law« 

Upon  a  fimilar  principle  it  has  been  held  that, 
if  the  executor  be  not  concerned  and  no  one  be 
appointed  to  fell,  it  ought  to  be  intended  that  he 
ihould  fell  who  has  the  land,  viz.  the  heir. 


Thus  where  a  man  devifed  land  to  his  wife    Pitt  verC 
for  life,  ancj  that  after  her  death  the  reverfion     i  Lev.  304. 


ihould  be  fold,  and  the  money  arifing  therefrom 
be  diftributed  between  his  heir  and  three  nephews. 
The  heir  refufed  to  fell  or  join  with  the  wife  in  a 
fale.  And  a  bill  to  compel  him  to  join  was  dif* 
miffed  by  Lord  Keeper  Bridgmariy  he  holding  the 
will  void  as  to  a  fale^  it  not  being  named  who  was^ 
to  fell.  But  this  judgment  of  difmiffion  was  re- 
verfed  in  the  Houfe  of  Lords,  and  the  heir  de- 
creed to  felL 

And 


t  Ch.  Ca.  17$^ 


Gore  ▼.  Blaket 
I  Ch.  Ca.  9$. 
l>7er  2xa 
Carter  z$. 
Lane  36^  27* 


Smith  V. 
Havens, 
Cro*  Kliau  a52« 

2  Leonaaj. 

3  Leon  78. 
Hurt.  36. 
Balder  ▼. 
Blackbvime,  ^ 
Hob.  285. 
&C.I  Brownl. 

79* 
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And  in  all  thefe  cafes  of  intcrefts  the  eftate  (hall 
not  determine  until  the  time  limited,  although 
the  objeA  of  their  creation  fail ;  as  if  the  children 
to  be  rhaintained  die,  or  the  debts  be  paid 
before  the  term  limited  to  anfwer  them  de- 

termines. 

> 

And  if  the  devifee  in  flich  cafes  die,  his  re-* 
prefentatives  fhall  have  the  lands  during  the 
time. 

The  principle  upon  which  the  lafl:  preceding 
cafes  turn  is,  that  the  charging  the  profits  until  a 
certain  t)eriodor  event  amounts,  in  law,  to  a 
term  to  continue  until  that  period  or  event  ar* 
rives. 


Co.  Lit.  1 1 39 
note  s. 

Co.  Lit.  236. 
'Scd  vid.  Co. 
Litt.  181.  b. 
note  ^,  where 
^Ir.  Hargrave 
fecms  to  con- 
fine the  obfer- 
vatioa  to  cafes 
whore  execu* 
tors  take  as 
fucb. 


Some  doubts  having  been  fuggefted  in  a  late 
,  publication,  revifcd  by  a  gentleman,  as  juftly 
diftinguifhed  for  the  depth  of  bis  knowledge  as 
for  the  folidity  and  clearnefs  of  his  judgment,  re- 
fpefting  the  exiftence  of  a  diftinftion  between 
a  devife  that  executors  Jhall  Jell  bis  land^aikd  a  de- 
vife  of  lands  to  bis  executors  to  bejold^  the  former 
being  held  to  convey  a  naked  authority,  the 
latter  an  authority  coupled  with  an  intereft,  I 
truft  I  (hall  not  be  thought  tedious  if  I  make 
fome  obfervations  upon  the  grounds  upon  which 
this  doubt  is  raifedj    for^  although,  in  many 

4  inftancesj 
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inftances,  the  court  of  Chancery  will  inter- 
pofe  and  prevent  fuch  de^fes]  from  failing  for 
want  of  parties  to  fell,  (the  court  confidering  the 
application  of  the  money  to  be  raifed  by  the  fale 
as  the  fubftance  of  the  devife,  and  the  perfons 
named  to  execute  the  power  of  felling  as  truftecs 
merely,  which  brings  the  cafe  within  the  general 
rule  of  equity,  that  a  truftjhall  never  fail  ofexe^ 
mutton  for  want  of  a  trufteey  and  that  if  one  is 
wanting  the  court  fhall  execute  the  office)  yet 
many  cafes  may  be  put,  in  which  a  court  of 
Chancery  could  not  interfere  to  fupply  a  defc& 
for  want  of  proper  parties  to  execute  fuch  an 
authority.  One  inftance  of  this  kind  occurs  on 
a  moment^s  refleftion.  Suppofe  one  devifed  that 
his  executors  fhould  fell,  and  then  appointed  two 
executors,  one  of  whom  died.  If  the  heir,  on 
whom  the  land  defccnds,  fell  to  a  purchafer 
without  notice,  it  *  is  clear  that  if  the  cafes  put 
Jenkins's  Cent.  44,  and  Dyer  177,  be  law,  the  re- 
maining executor  could  not  fell;  it  is  equally 
clear  that  the  authority  being  cxtinft  by  death, 
the  alienation  by  the  heir  would  be  unimpeach** 
able  unlefs  the  authority  could  be  revived  j  and 

•     

yet  a  court  of  Chancery  could  not,  confiftently 
with  their  rules,  give  relief  againft  a  purchafer 
for  a  valuable  confidcration  without  notice.  In 
fuch  cafe,  if  thcfe  words  gave  a  bare  authority, 
thofe  who  were  to  be  beneficially  interefted  thereby 
5  would 


Pitt  ▼.  Pelhanif 

1  Lev.  304^ 
Gwilliaxn  v. 
Rowell,  HanL 
204.  Loclctoii 
V.  Locktoiiy 

2  Freem.  i36.- 
Garfoot  t. 
GarfooC>  z  du 
Ca,  35, 
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would  be  without  remedy  by  rcafon  of  the  a£t  of 
the  heir,  but  on  the  contrary  if  they  gave  an 
intcreft,  the  eftate  would  be  vetted  in  the  execu- 
tors, and  the  ad  of  the  heir  could  not  affed  it. 

In  the  Note  alluded  to,  the  learned  editor  prin- 
cipally  relies  on  a  cafe  referred  to  by  Lord 
Hard.  419.         Hak^    in   the  cafe  of  Barringion  v.  Pincbeon, 

(wherein  it  was  not  neceflary  to  determine  this 
point)  in  which  it  is  faid  to  have  been  adjudged 
againft  the  diftindion,  as  warranting  a  conclufion 
that  this  is  not  a  fettled  rule  of  conftrudion. 
But  upon  referring  to  1 5  H.  VII.  1 2.  which  is  the 
authority  alluded  to  by  Lord  Hale^  nothing  will  be 
found  to  warrant  the  conclufion,  "  that  if  a  man 
**  dcvife  that  his  lands  fhall  be  fold  by  his  execu- 
•*  tors  for  payment  of  his  debts,  it  will  give  the 
**  executors  an  intercft  in  the  like  manner  as  if 
*'  he  had  dcvifcd  his  lands  to  his  executors  to  be 
«  fold/' 

Indeed,  in  the  book  alluded  to,  there  is 
an  obfervation  by  Fweux,  that  if  a  man  has 
feoffees  upon  confidence  in  his  land,  and  makes  a 
will  that  his  feoffees  fhall  alien  the  land  to  pay  his 
debts,  there  the  creditors  may  compel  the  feoffees 
CO  alien  j  which  opinion  feems  to  proceed  on  the 
^ound,  that  the  will  operates  in  the  nature  of 
a  declaration  of  the  ufe,  and  may  be  inforced  by 
fubpoena. 

In 
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In  the  principal  cafe  there  ftatcd,  one  enfeoffed    ,^  h.  vil  tu 
A.  and  B.  upon  truft,  &c.  and  dien  niade  a  will, 
and  reciting  that  A.  and  B,  were  feifed  to  his 
ufe,   willed    that  the   faid   A.  and  B.   Ihould 
make  an  eftate  to  his  wife  for  life^  the  remainder 
to  his  fon  and  heir  in  tail,  and>  in  default  of 
fuch  iffue,  then  willed  that  the  feoffees  Ihould 
alien  the  land,  and  diftribute  the  money  arifing 
therefrom  for  the  good  of  his  foul.     The  feoffor 
died,  and  then  the  feoffees  made  a  feoffment  over 
to  the  fame  ufes,  and  declared  that  the  feoffees 
fhould  ad  according  to  the  will.     Then  the  wife 
and  heir  died>  the  latter  leaving  no  iflue;  and 
afterwards  the  fecond  feoffees  aliened  the  land  to 
a  ftranger  in  fee.     And  the  queftion  was.  Whe- 
ther this  alienation  was  good  or  not  ?     And  it 
was  held  by  Fineux  and  Trentain  that  it  was,  for, 
that  the  fecond  feoffees  might  alien  the  land  by 
command  of  the  firft  feoffees,  for  then  the  alie« 
nation  would,  in  law,  be  the  alienation  of  the  firft 
feoffees.     But  they  held,  clearly,  that  the  fecond 
feoffees  could  not  have  aliened  the  lands  during 
the  lives  of  the  firft  feoffees,  were  it  not  iy  their 
command  which  made  it  as  their  aft.    And  upon 
the  fame  principle,  namely,  that  it  would  not  be 
the  aft  of  the  firft  feoffees,  they  held  that  the 
fecond  feoffees  could  not  alien  after  the  death  of 
the  firft  feoffees:   but  they  took  a  diftinftion, 
where  a  will  was,  that  the  alienation  Ihould  be 

X  made 
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made  to  a  perfon  certain^  and  where  die  aliena^ 
tion  was  limited  in  gieneral  terms  j  for  they  fiud 
that  if  a  will  were  diat  the  feoffees  Ihould  alien 
to  J.  S.  there  if  they  made  a  feofiment  over  to  the 
fame  ufe,  the  fecond  feoffees  might  make  the  alie- 
nation3  becauie  ther^  it  was  in  the  nature  of  an  ufe 
to  J.  S.  But  where  the  words  were,  that  the  faid 
feoffees  ihould  alien  generally,  there  the  authority 
was  folely^  given  to  them,  and  if  they  would  not 
alien  and  died,  no  other  perfon  could;  and  ic 
was  compared  to  the  calc  of  executors  having 
fuch  a  power  devifcd  to  them,  in  which  cafe,  it 
was  faid,  that,  if  the  executors  refulcd,  feoffees 
to  ules,  nor  no  other  perfon  could  execute  it  for 
them. 

Howei  V,  The  cafe  of  Howell  and  Barnes  is  likewife  men- 

sir  wji^ei  3  (2.  tioned  as  another  authority  for  this  doubt,  but 
craCar.  3  2.   ^j^^^  ^^^^  fcems  to  have  been  decided  upon  the 

particular  manner  of  wording  that  devife.  There 
the  devifor,  after  giving  an  eflate  to  his  wife  for 
life,  devifcd  his  lands  *^  to  be  fold  by  his  execu- 
•*  tors  there  undernained,  and  the  monies  thereof 
*^  coming  to  be  divided  among  his  nephews  i'* 
and  of  the  fame  will  made  W.  C.  and  R.  C. 
executors  i  W.  C.  died,  then  the  wife  died,  and 
afterwards  R.  C.  fold ;  and,  on  reference  out  of 
Chancery,  this  was  heJd  good  by  three  Judges, 
Jones,  Craoke,  and  Berkley. 

But, 


I    307    l 

But^  as  the  above  cafe  is  reported  by  Sic^ 
tVilliam  JoneSy  it  is  llatedi  that  the  devife  was 
that  the  lands  fhould  be  fold  by  the  teftator's 
executors  for  payments  of  debts  and  legacies^ 
and  that  two  executors  were  appointed;  from 
both  which  circumftances  it  was  reafbnable  to 
conclude  that  the  executors  were  to  fell  virtute 
officii  I  for  they  were  appmied  hy  their  official  Jenkins  444 
de/criptim^  and  were  to  apply  the  produce  officially. 
And  this  cafe  difiers  from  a  devife  that  A.  and  B. 
fhall  fellj  who  are  afterwards  made  executorsj  or^ 
that  two  executors  fliall  fcUj  becaufe  there  the       

19  H.  VIII.  f 

naming  them  by  their  proper  names^  or  mention* 
ing  die  number,  annexes  a  perfonal  authority  to 
A.  and  B.  or  to  the  two  executors,  and  appro- 
priates the  truft  to  them  as  private  perfons« 

Upon  this  nicety  of  diftindion,  as  to  the  intent  49  e.  3.  xf. 
to  be  drawn  fix)m  the  words  of  the  teftator,  the 
cafe  of  Ifabel  Goodcbeap  was  alfo  decided.  That 
was  a  devife  to  R,  G.  in  tail,  and,  if  he  died 
without  heir  of  his  body,  the  faid  lands  to  be 
Ibid  and  to  be  diftributed  for  the  good  of  his  foul 
by  his  executors,  or,  in  cafe  they  fhould  be  dead^ 
by  the  executors  of  his  executors  and  four  parifh- 
ioners  of  the  parifh  in  which  the  lands  were;  and 
W.  D.  W.  M.  and  J.  C.^were  made  executors. 
J.  C.  died  living  tenant  in  tail.  W.  M.  never 
intermeddled  with  the  effeds.    W.  D.  entered 
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and  fold.     And  the  qucftion  was,  Whether  this 
fale  was    good  ?  and   it  was  held,  after  great 
argument,  that   it  was ;    for,  from  the  fpccial 
penning  of  the  will,  it  was  clear  that  the  .execu- 
tors of  the  executors  with  the  parifhioncrs  were 
not  to  intermeddle,  as  long  as  any  of  the  execu- 
tors lived  i  for   the   words  were,  quod  prediSla 
tenementa  vend,  per  executores  meos   et  fi  omnes 
obierent  per  eorum  executores  et  per  quatuor  paro 
cbianos.    From  which  claufe  it  clearly  appeared, 
that  the  executors  of  the  executors  were  not  to  a6t 
until  all  the  executors    were  dead,   but  they 
were  then  to  fell  -,  from  which  it  might  reafonably 
be  concluded  that  the  intent  was,  that  the  execu- 
tors, or  fuch  of  them  as  fliould  live,  fhould  fell, 
and  the  more  fo,  as  it  was  not  reafonable  to  fup- 
pofe  that  the  dcvifec  could  imagine  that  all  the 
executors  fhould  outlive  the  termination  of  the 
eftate  tail. 

The  above  cafe  (which  Is  that  alluded  to  as 
cited  by  Brooke  in  fupport  of  this  pofition  in  the 
Note  now  under  confideration)  not  warranting 
the  pofition,  any  more  than  the  cafe  of  Howel  and 
Barnes  (which  is  the  cafe  alluded  to  as  decided 
by  three  Judges  in  the  time  of  Charles)  both  of 
•  which  feem  to  me  to  turn  upon  the .  particular 
penning  of  the  refpedive  devifes  therein  quef- 
jioued,  the  only  authorities  left  by  which  the 

editor's 
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editor'^  doubts  in  the  note  referred  to  can  be  fup* 
ported  ;aire,  firft,  Bro.  Abr.  Dev.  fcf,  which,  when 
referred  to,  will  be  found  to  refer  again  to.  Bro. 
Abr.  tit.  Aff.  356,  which  will  be  found  to  refer 
to  39  Aff.  PI,  17,  which  is  the  cafe  of  a  devife 
of  lands  to  executors  to  fell ;  and  it  is  there  ftated> 
as  has  been  already  fhewn,  that  by  fuch  words  an 
interell  paffes  and  the  fee  is  in  the  executors 
until  fale,  in  which  cafe  the  intereft  furvives,  and, 
confequenriy,  may  be  fold  by  the  furvivpr.  And 
fccondly,  Perkins,  fee.  550,  which  fpcm3  to  be 
grounded  on  the  obfervations  and  arguo^cnts 
15  H.  VII.  II,  I  a,  which  by  no  means  fupport 
the  propofuion  there  put. 

If  this  point  wanted  a  further  illuftration,  the 
ftatute  21  Henry  VIII.  cap.  4.  made  cxprcfsly  to 
remedy  the  inconvenience  that  arofe  from  this 
(tridb  conftru6tion  of  fuch  authorities,  in  inftances 
where  one  of  the  executors  fo  circumftanced  re- 
fufes  to  intermeddle  with  the  execution  of  fuch  a 
will  qr  teftament  devifmg  lands,  tenements,  or 
hereditaments  to  be  fold  by  executors,  by  en- 
abling the  other  executors  who  accept  and  take 
vpon  thejpfelves  the  pxecutorfhip  to  fell,  and 
rendering  their  difpo^ition  valid,  feems  to  me  de« 
cilively  to  warrant  the  opinion  of  Lord  Coke,  that^ 
^t  common  law,  all  the  perfons  endowed  with 
fwh  a  naked  authority  muft  unite  in  the  execu- 
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tion  of  it,  unlefs  in  cafes  where  the  evident 
tent  of  the  teftator  render*  a  contrary  conftrqc<p 
tion  abiblutely  neceflaryt 

Powers  to  be  exercifed  over  lands  through  the 
medium  of  ufes,  may  likewife  be  created  by  dc- 
viie.  As  if  one  devife  to  J.  S.  and  his  heirs,  to 
the  ufe  of  A.  for  life,  remainder  to  B.  in  tail,  with 
power  to  A.  to  limit  a  jointure,  or  to  leafc,  or 
charge.  And  fuch  power  leems  to  be  a  legal 
eftate  taking  efie6b  under  the  flatute  of  ufe^^  as 
the  limitation  qf  an  ufe« 


Mr.  Booth's 
opiuion  cited* 
Co.  Lict.  278; 
10  note 


But  I  fhould  here  mention,  that  an  opinion  of 
high  authority  has  been  conveyed  to  the  world 
through  the  medium  of  a  late  publication,  in 
which  this  mode  of  fuch  a  devife,  as  that  laft- 
mentioned,  taking  eSeft  is  denied,  upon  the 
ground,  that  there  will  be  no  feifin  in  J.  S« 
Che  devifee  to  ufes,  confequcntly  no  fuch  ufe  in 
A.  or  B.  as  is  executed  by  the  ftatqte  of  ufes, 
I  fhall  trefpals  for  a  moment  upon  the  reader's 
patience^  by  fprne  gbfervations  alfp  on  this  point* 

Powers  to  make  jointures,  or  to  Icafe,  or 
charge  eftatcs^  were  originally  mere  modifica- 
tions of  ufes,  taking  efieft  as  diredions  to 
feoffees  (i.  e.  truftees)  as  to  the  difpofal  of 
cft^tes  in  land  ip  particular  events  j  thefe  direc- 
tions 
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tions  mi^t  have  been  either  as  to  the  immediate 
application  of  the  profits^  or,  as  to  its  iapplica- 
tion  on  future  events  or  contingencies.    The 
performance   of  thefe  direAlons  were  at  firft 
binding  upon  theconicience  only  of  fuch  trainees, 
and  therefore  cognizable  only  in  Chancery.   The 
,  ftatute  of  the  ayth  Henry  VIIL  which  extended 
to  all  ufesy  as  well  future  when  they  came  in  eJfe2A 
prefent  ones,  rendered  ulelefs  the  jurifdiftion  of 
Chancery  over  them^  by  taking  away  the  inter- 
mediate charafter  of  truftee  and  coniblidating 
the  ufe  and  legal  eftate.    Now,  the  letter  of  that 
ftatute  being,  ^^  that  where  any  perfbn  ftands  or 
^^  is  feifed,  or  at  any  time  afterwards  fhall  happen 
«'  to  be  feifed/'  it  is  neccffary,  to  bring  a  cafe 
within  this  ftatute,  that  there  be  a  perfon  feifed 
to  the  ufe  at  the  inftant  when  the  ufe  is  to  be 
executed,  upon   whofe  feifin  the  ftatute  may 
attach,  and  thereout  execute  the  ufes  liniited  to 
take  effeA  out  of  the  eftate  conveyed  to  the 
truftee  for  that  purpofe.    Then,  according  to   i^^p-i-o* 
CbudleigV%  cafe,  all  the  leifin  that  is  by  fuch  in<» 
ftrument  creating  ufes  conveyed  to  the  truftees, 
is  immediately  executed   in  or  transferred  to 
ctfiui  que  ufe  of  the  prefent  ufes  /.  e.  ufes  in  ejfi 
and  which  veft  immediately.    And  as  to  the  ufes 
not  in  effiy  there  is  no  prefent  feifin  exifting  any 
where,  but  only  a  poffibility  of  feifin  in  the 
feoffees  to  ferve  thofe  ufes  when  they  come  in 
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[    3"    3 

epy  which  is  realized  as  the  contingencies  on 
which  the  future  ufes  depend  arife,  and  which 
ufes  then,  by  force  of  die  ftatute,  draw  to  them- 
felves  a  fufficient  eftate  or  feifin  (part  of  die  ori- 
ginal  eftate  or  feifin  reviving  by  operation  of 
law  in  die  truftees)  to  fervc  diem,  fo  that  diey 
may  be  executed  "by  the  ftatute  and  the  pof- 
feifion  transferred  to  them« 

To  apply,  then,  the  ftatute,  as  explsdned  in 
CbuMeigb'i  cafe,  to  die  inftance  put  by  Mr-  Bvotb. 
The  moment  the  inftrumcnt  operates  J.  S,  and 
his  heirs  become  feifed  by  virtue  of  the  ftatute  of 
wills  of  an  eftate  in  fee,  upon  which  feifin  die 
ftatute  of  ufes  immediately  attaches,  and  executes 
or  transfers  diat  feifin  to  all  ^fes  in  eje,  viz.  to 
A.  for  life,  remainder  to  B.  in  tail,  remainder  (if 
^ere  be  no  further  limitation)  as  a  ufe  refulting 
in  the  right  heirs  of  the  devifor.      At  that 
moment  all  feifin  pafles  out  of  the  devifee  to 
yfes,  and  executes  in  ceftui  que  ufe;   for  tho 
truftee  to  uf:;^  has  but  a  fee,  and,  either  by  pofi- 
tive  limitation,  or  by  conftru6Uon  of  law,  that 
fee  is  transferred  tg  the  ufe  in  fee  which  is  in 
tenant  for  life  remainder  to  B.  in  tail  remainder 
to  the  right  heirs  of  the  devifee.    But  ftill  this 
transfer  is  with  a  pofiibilicy  of  a  feifin  fpringing 
up  in  the  truftees  to  ufes,  whenever  any  ufe  under 
the  powcra  which  13  a  future  ufe,  calls  for  an  ^xe.- 
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cution>  that  is,  whenever  A.  makes  a  jointure,  &c- 

Then  that  ufe,  coming  in  effiy  draws  to  itfclf  the 

feifin  revived  in  the  truftees,  which  is  juft  that 

feifin  which  is  necefiary  to  feed  that  ufe;  and  fo,   i  Rep.  139. 

by  conftrudbion  of  the  ftatute,  the  jointrefs,  Icflee, 

&c.    derive  their  intereft  out  of  part  of  the 

firft  feifin  given  by  the  dcvifor  to  the  devifee. 

Thus  it  was  faid  in  the  cafe  of  Brougbion  and   Broughton  r. 
Langley,  that  the  trijftees,  though  the  eftate  was   suj^aftl^Rayni, 
executed  in  tenant  for  life  remainder  over,  might    f  &ij^^ 
execute  the  power  and  join  in  making  of  the 
jointure;  and   when   it   (hould  be  made,   the 
jointrefs  would  be  in  by  the  will,  that  is,  her 
dilate  would  take  effedt  out  of  the  feifin  limited 
to  the  truftee  to  ufes  by  the  will,  and  not  out 
of  any  eftate  in  cefiui  que  ufe  who  made,  the 
jpinture^ 


0^ 
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IT  is  a  neccffary  incident  to  the  conftitution  of 
every  deviie,  that  there  be  an  aj>pointment  of 
t  devifee  capable  of  taking. 

The  cuftom  of  devifing  betng  annexed  to  the 
land  and  not  to  the  perfon^  it  followed^  that,  if 
Hnds  were  devifable,  the  owner  might  have 
difpofed  of  them  as  well  in  mortmain  as  other- 
wife.  But  the  power  of  devifing  given  by  the 
ftatute  of  the  j^d  Henry  VIII.  as  explained  by 
the  35th  Henry  VIII.  was  reftrained  to  any  per- 
fon  or  perfons  except  bodies  politic  or  corporate^ 
which  excluded  devifes  in  mortmain;  and  al- 
though the  43d  of  Eliz.  c.  4.  was  conftrued  to 
authorize  a  devife  to  a  corporation  for  a  chari* 
table  ufe,  as  operating  in  nature  of  an  appoint- 
ment rather  than  of  a  devife ;  yet  the  9th  Geo.  II, 
cap.  36.  checked  this  praftice  by  prohibiting 
fuch  diipofitions,  as  tending  to  defeat  the  politi- 
cal  ends  of  the  ftatutcs  of  mortmain, 

DevifeeSji 
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\,  therefore^  of  land  may  now  be 
dthcr  natural  perfons  or  civil  perfons^  and  not 
cjcprcfsly  or  by  inference  excepted  out  of  thcfe 
ftatutes. 


Natural  perfons  nnay  be  either  perfons  in  effi 
•r  perfons  not  in  ^e. 

Firft,  Natural  perfons  in^fji^ 

All  natural  perfons  in  e/Ji  may  be  devifees, 
unlefs  labouring  under  fome  civil  difqualifi- 
cation« 


Coverture  creates  no  difability  in  a  woman  to 
take  as  a  devifee.  But3  at  law^  if  her  hufband 
difagree  4  afterwards,  that  will  avoid  the  dcvife: 
yet  equity  would  interpofe  in  fuch  cafe,  and 
prevent  a  hufband  from  prejudicing  his  wife, 
by  diifenting  to  her  taking  a  benefit  under  a 
devife« 


Vid.  PerkiiiSy 
ice.  43, 44. 
But  note.  Per* 
kins  relates 
only  to  a  coiu 
veyance  made 
to  a  wife.  Tbs 
principle  how- 
ever appUc 


Nor  is  a  wife  difqualified  by  her  coverture 
from  being  a  devifee  to  her  hufband,  either 
under  the  cuftom  or  the  ftatutej  for  the  reafbn 
that  fhe  cannot  l^e  a  grantee  under  a  grant 
from  her  hufband,  is,  becaufe  the  hufband  and 
wife  are  one  perfon  in  law,  which  does  not  apply 
in  cafe  of  a  devife ;  becaufe  the  hufband  has 
(  the 


X  Eq.  Ca.  Abr. 

Fitzh.  Der. 
tZst  13- 
Co.  Litt.  IT2.  Ki 
r  Roll.  Abr. 
610.  Bra  tit* 
Dev.  18,  34. 
Ca.  T.  Holt 
241. 
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the  eftate  radically  in  him,  and  the  deVifc  docs  not 
take  cffe&.  until  after  his  death,  and  then  they  are 
no  more  one  perfon. 

44  Afi:  3«.  Thus  44  AflT.  ^^^  the  cuftom  was  laid,  that 

befprp  time  of  memory,  by  the  ufage  of  the 
thorough  of  Staffordy  a  mai^  naight  devife  hi§ 
tenements  to  bis  wife  iq  fee,  as  well  as  to  any 
other  perfbn. 

Knight  verf.  It  fcems  to  be  no  objeflion  to  a  devifee, 

.  Du  Pleffis,  rill-  t-  r  \ 

z  Vcz.  360.       qua  luch,  that  he  is   an  alien ,   for  where    it 

was  urged  on  a  devife,  that,  fuppofing  it  well 
executed,  yet  it  would  be  void,  for  that 
the  devifee  was  an  alien,  and,  confequentJy, 
incapable  of  taking  for  her  own  benefit,  and 
then  Ihc  could  not  take  by  devife  3  Lord 
Hardwicke  faid,  ^hat  he  would  not  enter  into 
that  qucftiqn  minutely,  nor  give  aq  opinion 
upon  it ;  tliat  \it  could  not  cite  a  cafe  that  fuch 
a  will  would  be  good :  but  he  did  not  remem- 
ber any  doubt  or  diftinftion  made  between  a 
graqt,  conveyance,  or  devife  to  an  alien,  for 
an  alien  might  take :  the  only  confideratioR 
therefore  would  be,  for  whofe  benefit,  and  if  he 
might  take  for  the  benefit  of  the  crown.  There 
was  no  rule  of  law  or  upon  the  ftatute  of  wills 
in  the  vyay,  why  he  nriig'u  not  take  by  devife, 


This 
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This  opinion  of  Lord  Hardwickty  that  an  alien  g«^-  ^i^ 

Hoy.  lyi* 

niay  take  by  devife,  feems  ftrongly  countenanced 
by  the  opinion  of  the  court,  in  the  cafe  o(God^ 
frey  and  Dixon,  that,  on  a  covenant  to  fiand 
feifed,  an  yfe  will  arife  to  an  alien ;  for, ,  if  lb, 
then  if,  before  the  ftatute  of  ^  wills,  a  n>an  had 
conveyed  lands  to  the  ufes  of  his  will  and  then 
devifed  the  fame  to  an  alien,  fuch  declaration  of 
the  ufe  would  have  been  good,  becaufe  a  ufe 
would  have  ariien  to  him  as  well  upon  a  convey- 
ance to  ufes  as  upon  a  covenant,  the  principle 
being  the  fame  in  both  cafes.  If  fo,  a  devife, 
after  the  ftatutes  of  wills,  to  any  perfon  who 
was  capable  of  taking  before  by  a  will  dilpofing 
of  an  ufe,  will  be  valid  j  for  thofe  ftatutes  made 
no  alteration  as  to  the  capacity  of  the  perfons  to 
take  by  devife.  Then  the  queftion  is.  To  whofe 
ufe,  or  for  wfcofe  benefit  he  fhall  take  ?  and  in 
that  relpeft,  there  appears  to  be  no  ground  for 
diftinguifliing  between  the  cafe  of  a  devife  or  of 
any  other  conveyance  j  for  yhen  an  alien  takes 
by  will,  the  cftate,  on  the  will's  being  confum- 
mate,  vcfts  in  him,  and  he  is  in  to  all  intents  and 
purpo/es' zs  2iny  other  devifee  would  have, been, 
until  fomething  further  be  done  to  take  the 
cftate  devifed  out  of  him  again ;  for,  as  long  as 
the  alien  lives,  the  inheritance  is  not  vefted  in 
the  king,  nor  fhall  he  have  the  land,  until  office 
found  i  and  therefore,  before  office  found,  a  re- 
covery 
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Oouirffli.  t6u     covcrv  by  an  alien  tenant  in  tail  will  bar  the 
$  Co.  141.       remainders,  he  being  tenant  of  the  land :  but, 

if  he  die  before  office,  the  laws  cafts  the  free* 
hold  and  inheritance  upon  the  king  for  want  of 
heirs,  an  alien  having  none«  So  that  the  tide 
of  die  crown  is  collateral  to  the  title  by  the  de« 
vife,  has  no  retrolpeft  to  the  time  of  its  being 
confummate,  nor  does  it  affeft  the  land  in  the 
hands  of  the  devifee  until  another  thing  is  done 
to  intitle  the  king,  not  under  the  devife  but 
by  right  of  his  prerogative,  viz.  office  found;  the 
tenant  being  an  alien,  and  confequently,  though 
of  capacity  to  take  lands  in  bis  own  rigbiy  yet 
hot  of  capacity  to. hold  them. 

*  And  fince  the  ftatute  of  the  i8th  Geo.  III. 
c.  -60,  which  repeals  fo  much  of  the  ftatute  of 
the  -iith  and  12th  Will.  III.  c  as  difables 
perfons  educated  in  the  Popifli  religion>  or  pro- 
feffing  the  fame,  under  the  circunlftances  therein 
mentioned,  to  inherit  or  take  by  defcent,  de- 
vife, or  limitation  in  poffcflion,  reverfion,  or  re- 
mainder within  the  kingdom  of  England,  &c. 
provided  fuch  perfons,  within  the  time  limited 
by  the  aft  of  the  i8th  Geo.  III.  take  the  oath 
prefcribed  thereby,  Papifts  complying  with  that 
oath  are  likewife  capable  of  being  dcvifees  of 
real  property* 

A  baftard 
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» 

A  baftard  cannot  be  a  devifee  tintU  he  haVe  ^i<^-  '°^ « 

...  ,  .  Co.Litt.r3«diU 

gained  a  name  by  reputation.  3  b.  et  note  1, 

^^  '       '^    ^  ibidDycrji^ 

1  N07  35. 

But  having  gained  a  name  by  reputation,  he  Perk.  i€, 

^^  Nov  5  c 

may  take,  being  defcxibed  thereby,  Leon.  48, 49. 

Natural  perfons  in  effiy  made  devifces,  may 
be  either  certain  or  uncertain. 


Certain,  as  where  a  devife  is  to  A.  or  B.  ^r 
the  like,  accompanied  with  proper  circumftances 
of  identification. 

Uncertain.  Thus,  where  one  by  will  devifed  BateT.HTmton, 
all  his  lands  in  Ken^  and  Sujex  to  one  of  his  coufin 
Nicholas  Amherft\  daughters,  that  ^ffaould  marry 
with  a  Norton  within  fifteen  years.  Nicholas 
Amherft  had  three  daughters,  Elizabeth^  Annty 
and  Mary.  Stephen  Norton  married  Elizabeth  j 
and  on  a  queftion,  between  the  heirs  at  law  and 
the  devifce,  who  Ihould  have  the  land,  one  ob- 
jpftion  taken  by  the  heir  at  law  was,  that  die 
devife  was  void  for  uncertainty  as  to  the  peribn, 
for,  two  might  marry  with  a  Norton.  But  the 
court  agreed  that  the  devife  was  good,  not-  . 
withftanding  the  uncertainty  i  for  that,  although 
the  words  were  not,  who  Jhould firft  marry  with  a 
Norton,  yet  it  was  all  one,  becaufc  the  law  fup- 

•    plied 


C    3^0    3 

plied thefe  words  in  a  deed:  and j even  in  the  king's 
granted  if  two  conftrudions  were  made  and 
one  made  die  grant  void  and  the  other  not,  then 
the  latter  ihould  (land,  a  fortiori  in  this  cafe ; 
and  therefore  it  fliould  not  be  prefumed  that  more 
than  one  would  marry  a  Norton^  efpecially  as 
the  words  of  the  will  fixed  in  a  fingle  perfon ; 
and  they  faid  there  was  a  difference  when  there 
was  uncertainty  in'  the  event  aiid  uncertainty  in 
the  perfon. 

littRep.  255/       So  a  devife  may  be  to  R,  or  B.  'oohich  Jhall 

have  ijfuefirji  i  or  to  the  firfl  fon  of  A.  that  fhall 
have  ifTue. 

» 

■ 

Secondly.  Natural  perfons  not  in  effls. 
Per  Babuigton,        And,  as  to  thefe,  a  diflindion  feems  to  have 

9  H.  VI.  23.  ' 

Br.  Dev.  5-       bcen  formerly  taken  between  a  prefent  devife  to 

I  E.  ea.  Abr.    them  and  a  devife  to  them  by  way  of  remainder  j 

^*    '  for,  if  there  were  a  tenant  for  life  in  rerum  Tia- 

tura  at  the  time  of  the  devilV,  but  no  perfon  in 

,  remainder  in  rerum  natura,  yet  the  devife  was 

good  if  he  in  remainder  were  in  ejis  at  the  time 

^H.vi.2j.       when  the  remainder  fell  in.     As  a  devife  by  a 

13.  *    '"\  nian  of  his  hereditaments  to  his  wife  for  life,  and, 

after  death  to  remain  to  L  fon  of  the  teftator, 
and  to  his  heirs  males   of  his   body    engen- 

deredj 
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dered,  and  for  default  of  fuch  ifllic  to  the  ncxC 
heir  male  of  the  devifor  and  the  heirs  male  of 
his  body.  In  this  cafe  it  was  held  that  the 
devife  to  the  next  heir  male  of  the  devifor  would 
have  been  good  on  the  demife  of  the  wife  and  I. 
without  iiTue,  if  an  heir  male  had  been  born 
previous  to  thofe  events ;  but  no  heir  male  having 
been  born  until  after  thofe  events  had  happened^ 
that  limitation  was  held  to  have  failed^  and  the 
ellate  to  have  vefted  irremoveably  in  the  heir  at 
law  of  the  devifor. 

So  where  W.  feifed  of  a  copyhold  of  inhe-  Church  ▼• 
ritance>  furrendercd  it  to  the  ufe  of  his  laft  will,  637,  ct  Tid, 
and,  having  a  Ion  born  and  another  in  ventre  Ja  a75»  47«. 
merey  devifed  part  of  his  land  to  his  fon  or 
daughter  with  whom  his  wife  was  enJ6nt  et  h^e^ 
redibtts  Juts  legitime  procreatis^  and  the  refidue  to 
his  fon  born,  to  him  and  his  heirs  of  his  body, 
and,  if  he  died  without  heirs  of  his  body, 
to  remain  to  his  child  in  ventre  Ja  mere^  and 
if  both  died  without  heirs  then  over ;  the  de- 
vifor died,  and  then  the  wife  had  a  daughter ; 
and  on  a  queftion.  Whether  the  daughter  in 
ventre  Ja  mere  could  take  by  purchafe  a  real 
cftate,  as  a  copyhold  was  ?  it  was  held,  by  all 
the  Juflices,  that  /he  might  take  an  cftate  in 
remainder  therein. 


It 
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It  is  neceflary  here  to  obfenre,  diat  it  is  ftated 
in  the  laft  cafe^  that  the  wife  of  the  devifbr 
entered  and  was  admitted ;  from  which  circum- 
ftance,  and  from  the  judgment  of  the  courts  ic 
leems  reafonable  to  prefume,  that  there  was  an 
cftate  for  life  limited  to  the  wife  previous  to  th^ 
eftates  to  the  children  in  tail. 

But,  on  devifes  made  to  perfbns  not  in  ejfe^  a 
diftindlion  feems  to  have  been  formerly  urged  be- 
tween the  appointment  of  fuch  devilee  per  verba 
I  Bq.  ea.  Abr.    dc  ftofenti^  OX  fer  verba  defuturo :  And  although 
'^^'    '"•      it  be  now  clear,  that  a  perfon  not  in  effe  may 
>Buift.27|.      be  a  devifcc  per  verba  de  futuro\  yet  it  is  not 
s.  c.  I  Ron*     fettled  whether  he  may  per  verba  de  pr^tejenti. 

Rep.  109. 

Snow  V.  cutierF       Thus,  in  the  cafe  of  Sn$w  and  Cutler y  the 
135.  saik  aa9/  Court,  confifting  of  ffyndbam,  Moreton,  ^wifden^ 
codboit  386.     ^ J  Keeling^  expreffcd  themfelves  clearly  of  opi- 
nion, that  a  dcvife  to  an  infant  when  it  Jhould  be 
born  would  be  good,  and  the  land  would  de- 
fccnd  to  the  heir  in  the  mean  time. 

Andrewtv.  So  where  W.  devifed  mefluages  in  Londm 

strange'1093.    to  his  wife  for  life,  and,  after  her  deceafe,   to 

fuch  child  as  Ihe  was  then  fuppofed  to  be  en- 
Jeint  of,  and   to   the  heirs  of   fuch  child  for 
ever.    It  was  faid  by  Leey  Chief  Juftice,  who  de- 
livered the  opinion  of  the  Court,  that,  though 

formerly 
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fohnerly  it  had  been  doubted  whether  i  devifif 
to  an  infant  in  ventre  /a  mere  was  good^  yet  it 
Was  then  cleai'i  that  where  it  was  per  verba  de 
futuroy  it  would  take  effeft.  That  the  words 
therefore  would  have  beeti  fuflicient  had  any 
perfbn  come  in  being  capable  of  taking;  but 
the  wife  not  being  mjeint^  the  cftate  never  took 
efFca. 

With  regard  to  a  devifee  conftituted  fer  verla  %  Mod.  Rcjj.  f  i 
de  pr^enti,  a  diftinftion  has  alio  been  attempted 
between  devifes  by  cuftom  and  devifes  by  fta- 
tutes  and  it  has  been'  faid  that,  without  all 
quellion,  fuch  a  devife  was  good  at  common 
laWj  and  that  the  doubt  onlyarofe  on  the  ftatutes 
of  Hen.  VIIL  which  enaft^  that  it  fhall  be 
lawful  for  a  man,  &c.  to  devife  his  lands  to 
any  perfon  or  perfons  5  becaufe  in  fuch  cafe  the 
devilee,  not  being  in  rerum  natura^  in  ftri£{:nefs 
of  fpeech  is  no  perfon  j  and  therefore  that 
under  thofe  ftatutes  fuch  devife  is  void.  But 
this  diftindion  will  be  found  not  to  be  warranted 
by  any  authorities;  for  this  doubt  appears  to 
have  been  darted  in  a  cafe  in  the  year  books^ 
II  Hen.  VI.  13,  in  which  Babington  and  Pafton 
were  of  oppofite  opinions  upon  it ;  and  the  cafe 
in -R^//*s  Abr,  609,  H.  PL  a.  fcems  to  be  an  t^f^^g^ 
opinion /)f  Roll  formed  after  the  ftatute  of  wills, 
and  founded  upon  its  being  an  executory  devife. 

Y  a  The 
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Mich.  73. 
i4£iiz. 


Sednota.  It  was 
iaid  in  Snow  ' 
and  Cutler, 
that  on  refe- 
rence to  the 
record,  it  did 
not  fupport 
thecafeasherc 
put. 


The  firft  cafe  I  have  met  with,  in  which  the 
fubje£fc  of  a  devife  to  an  infant  in  ventre,  &c.  per 
verba  de  frajenti  was  fairly  brought  under  con- 
fideration,  is  in  Hyer  303  b.  PL  49.  There  a 
man,  having  five  fons  and  his  wife  being  enjeint 
with  a  fixth  at  the  time  of  his  death,  devifed, 
that  one  third  part  of  his  lands  Ihould  defcend  to 
his  (on  and  heir,  and  the  other  two  parts  he 
gave  and  bequeathed  to  his  four  younger  fons 
by  name  and  the  heirs  males  of  their  bodies,  and 
if  the  infant  in  ventre  Ja  mere  were  a  Ion,  then 
he  to  have  a  fifth  part  as  co-heir  with  his  four 
younger  brothers.  A  fixth  fbn  was  born  after  the 
death  of  the  father ;  and  it  was  held,  upon  this 
cafe,  by  Dyer^  Bendlowe,  and  Meade,  againft  the 
opinion  of  Whiddon,  that  the  fon  born  after  the 
death  of  the  devifor  took  nothing  5  for,  he  had 
not  the  capacity  of  taking  as  a  purchafcr  when 
the  devife  firft  took  cffeft,  becaufe  he  was  not 
then  in  rerum  natura. 


Supra  321*  ec 
Moore  637. 
Ililiy  27  KHz. 
S.L.perPaftop, 
9  H.VLi3l>. 
ct  per  Coke 
in  Sympfon  v« 
Sourherney 
2  BuifL  2739 


So,  in  the  cafe  of  Church  and  ff^at,  it  is 
exprefiily  faid  to  have  been  refolved  by  all  the 
Juftices,  that  an  infant  in  venire  Ja  mere  could 
not  take  a  real  eftate  in  poffeflion  by  purcliafe, 
but  it  might  take  in  remainder,  as  the  cafe  was 
there. 


This 
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This  opinion  relpcfting  a  devife  to  an  infant  in  Fuller ▼. Fuller, 

•  cited  Dyer  304 

ventre Ja  mere  per  verba  de  frajenti  was  adopted  in  notes.Mich. 

arguendo  by  Gawdy  and  Fenner  in  the  cafe  of  vide  cafe  cro. 

Fuller  and  Fuller  ^,  for  they  agreed,  that  an  infant  *    ^' 
fo  circunnftanced  fliould  take  if  publication  of  the 

will  were  made  after  its  birth ;  becaufe,^^  Gawdy y  vid.  cro.  euz; 
there  is  the  tcftator's  will  written  that  be  Jbould 
have  it,  and  it  is  exprelfed  by  his  words  after- 
wards. 


And  Powell,  Juftice,  in  the  cafe  of  Scatter-  »Saik.i}<»« 

wood  and  Edge,  /aid  that  a  devife  to  an  infant  Jiy."^  *  '^'  ' 

» 

in  ventre  fa  mere,  by  the  better  opinions  though 
various,  was  not  good. 

So  Bridgman,  in  the  cafe  of  Bate  and  Norton,  Bate  v.  Nonon, 

lays  it  down  as  clear  law  that  fuch  a  devife  is  not  but  he  rdies' 

J  upon  Dyer 

good.  303^1.49- 

But  Meade  and  Periam,  Juftices  of  the  Com-  Moor  i??* 


mon  Bench,  affirmed,  in  A^cb.  0.4  Eliz.  that  it 
had  been  adjudged  there  in  the  time  of  L^rd 
J)yer,  that  if  land  were  dcvifed  to  two  men  and 
to  the  child  with  which  the  wife  of  the  devifor 
was  enjeint,  the  devife  was  good,  and  the  child 
Ihould  take  thereby;  but  Lord  Dyer  doubted 
whether  he  Ihould  take  in  common  or  in  joint - 
tenancy, 

Y  3  And 


PI.  312. 
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»  Saik.  13P.  "^^^  P^w^//  Jufticc,  and  Treiy  Chief  Juftice, 

were  of  opinion^  in  the  cafe  of  S(atterwood  and 
Edg^e^  (although  Powell  thought  the  weight  oiP 
opinions  was  the  other  way)  that  fuch  a  devife 
^s  that  lafl:  ftated  would  be  good  i  for^  by  the  de- 
vifor*s  taking  notice  that  the  devifee  was  i>  vcntr^ 
fa  merf^  he  muft  intend  a  future  dcyife. 

So  fioll,  in  his  Abridgment,  609.  H.  PL  2, 
ftates,  that  a  man  may  devife  to  an  infant  in  venire 
fa  mercj  although  the  deyifor  die  before  |he  in- 
fant be  born ;  becaufe  he  was  in  e/fe  in  fome 
refpeft,  and  t^e  freehold  is  in  the  heir  in  tb^ 
mean  time^ 

Snowv.ciiticr,  And  in  the  cafe  of  Snow  and  Cutler ^  twijden 
s.  c!  s?d^',5?;  Juftice,  znd  Keeling  Chief  Juftice,  held,  that  a 
l^^s'J)%*o},  devife  to  an  infant  in  ventre  fa  mere  was  good, 
rKcb.^xii  ^"^^  ^^  tantamount  to  a  devife  to  an  infant  in 
Hs#  *9^'         ventre^  &c.  when  it  Jhould  be  born  j  and  they 

faid  that  Hale^  Chief  Baron,  was  of  that  opinion, 

and  had  told  them,  that  he  had  caufed  the  Rol} 

Vide  fupra  3*4.   of  the  cafe  ftated  Dyer  303,  tp  be  fearchcd,  and 

that  it  did  not  warrant  the  opinion  ^  and  fo  faid 
Hyde^  Chief  Juftice,  when  this  cafe  was  argued  5 
yiz.  that  he  had  viewed  the  Roll,  and  was  of 
ppinion  wit|i  /(^/f , 


The 


'i 
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The  aSt  of  SMt^  and  Cutler  was  thus  t  One,  sapn  i%6. 
feifed  of  a  copyhold  of  inheritance,  furrendered 
it  to  the  ulb  of  hilt  will^  and>  thereby,  deviied  it 
to  the  heirs  of  the  body  of  his  wife  if  they  at* 
taincd  the  age  of  fourteen  years.  The  tejiator 
died  without  ifliie*  Afterwards  the  w^e  married 
and  had  iffue.  And,  on  a  queftion  as  to  die 
validity  of  this  devife  upon  the  principle  re<» 
fpe6ttng  which  we  are  now  treadng,  the  Courts 
after  many  arguments,  were  divided  in  opinion, 
Wyndbam  and  Moretm  being  againft  the  validity 
of  the  devife,  and  l^wy^dcn  and  Kaling  holding 
it  to  be  goodf 

And  Nortby  Chief  Tuftice,  faid,  in  the  cale  Ttytorr-Bydaii, 

^  '  '  I  Freem.  244. 

of  ^ayhr  and  Byd0tty  that,  at  that  day,  a  devife 
to  an  infant  in  vaHfe  /a  mere  was  held  good  i 
becauie  the  law  would  infer  that  the  devilbr 
did  intend  it  ta  him  when  be  Jbould  be  bem^  (b 
that  it  worked  in  the  nature  of  an  exectitoiy  de« 
vife ;  and  when  it'  s^peared  that  the  teftator  did 
not  intend  that  the  deviic  ihould  be  executed 
prefendy,  then  it  Ihould  wait  i  and  that  fhould 
be  fuppofed  to  be  the  intent  of  the  teftator^n 
^s  cafe. 

.  And  in  the  following  cafe,  Fincb^  Lord 
Keeper,  feems  to  have  fairly  decided  the  queftion,- 
in  Chancery,  in  favour  of  fuch  a  devifee, 

y  4  In 
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Kuffc  ▼.  Year-       ^^  ^^^  cafc,  onc,  having  then  no  ifllie  but  his 
lcpX\^'^'  wife  being  ^fl/m«//  en/eint,  devifcd  lands  to  the 

heirs  of  his  body  on  die  body  of  his  wife  begotten, 
and>  for  want  of  fuch  iflue  devifed  them  over^  and 
died;  afterwards  a  fbn  was  born :  And  it  was  ob«» 
jedked,  that  the  dcvife  to  the  infant  in  ventre Ja  mere 
was  void.  But  it  was  decreed,  in  Chancery,  to  be 
a  good  devife.  And  his  Lordfhip  mentioned  two 
cafes  in  the  Common  PIeas>  one  in  the  time  of 
Lord  Chief  Juftice  Uale^  the  other  in  I^rd 
Chief  Juftice  Brtigeman\  time,  wherein  it  had 
been  rrfol ved,  that  if  there  were  fufficient  and 
apt  words  to  defcribe  the  infant  ^  though  in 
centre  Ja  mere^  the  devifc  might  be  good. 


'Alluding  Co  the 
cafe  of  Snow 
and  Cutlery 
fupra327. 


But,  in  the  preceding  cafe,  the  Lord  Keeper 
faid,  that  in  the  King's  Bench  the  Judges  had, 
fince  the  decifions  he  alluded  to,  been  divided 
upon  this  point ;  and  as  the  law  flood  then  ad« 
judged,  the  devife  in  the  above  cafe  Teemed  not 
f2o  be  good.  But,  fhould  the  cafe  come  then  in 
queftion,  he  faid,  he  was  not  fure  tliat  the  la^^ 
i^Ould  be  fb  adjudged  I  for,  it  was  hard  to  difin* 
herit  an  heir  for  want  of  apt  words  to  defcribe 
him,  and  there  was  all  the  reafon  in  the  world 
that  a  man's  intent,  he  lying  in  extremis  when 
mofl  commonly'  he  was  deftitute  of  counfel^ 
j}iould  be  favoured, 


An4 
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And  the  Court  of  Common  Pleas  fccm,  iii  Gauivern 

Wicket, 

a  fubfequent  cafe,  to  have  been  of  the  fame    « was.  105. 
opinion  as  the  Lord  Keeper,  upon  the  ground 
that  fuch  a  devife  is,  in  its  own  nature,  a  de« 

vife  in  future. 

*  ...  * 

'    The  admirable  trcatife  on  Contingent  Re-  FcaraonCoiw 

mainders   exprefles  the  author's  opinion  upon        '  ^  ^ 

this  point   in    the  following   forcible  words : 

^^  There  certainly  can  be  no  doubt,"  fays  he, 

^^  that  a  devife  to  fuch  infant  (/.  i.  an  infant  i» 

"  venire  fa  mere)  neceflarily  implies    a  future 

*«  difpofition  to  take  efFeft  at  its  birth,  as  much 

*'  as  if  the  words,  when  be  Jhall  be  hom^  were 

"  added ;  for  furcly  it  cannot  be  imagined  that 

<^  the  child  Ihould  take  the  eftate  before  it  was 

^'.  l^orn/'  • , 

»  » 

From  the  above  cafes,  upon  an  accurate  exa-. 
mination,  there  appears  onty  to  have  been  two 
aftual  decifions,  at  law,  upon  this  point ;  namely, 
that  reported  in  Dyer  303,  PL  49,  which  is  ftated 
to  have  been  objefted  to  by  Haky  Chief  Baron, 
and  Hyde^  Chief  Juftice,  as  not  warranted  by 
the  Rolls ;  and  the  cafe  cited  by  Meade  and 
Periam,  Moore  177,  which  feeyns  to  have  been 
a  clear  adjudication  of  this  queftion  in  favour 
of  an  infant  in  ventre  fa  mere  being  capable  of 
jpeing  a  dcyifee  fer  verba  4e  '(rajenti  \    which 

latter 
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tattor  decifion  appears  to  have  received  the 
iandion  of  the  greateft  number  of  audiorities 
fincc  $  for  Oki%  opii^ion,  in  the  cafe  of  Siwtpfm 
fi.  49.  '  and  Southern  J  being  founded  on  die  cafe  in  Byer^ 
jupra  3*4.  ^^^  therefore  going  no  further  than  that  cafe 
warranted^  there  remains  only  the  diffum  of 
Brtdgmsn  and  the  opinions  of  the  JufHces  who 
decided  the  cafe  of  Church  and  Wy€t^  againft  fuch 
dcivifeej  oppofed  to  the  opinions  of  Powell^  Dfdr^ 
^rehy,  Roily  "twifd^n^  Keeling^  Hak,  Hfde^  and 
piK€b^  ip  it»  favour, 

▼id.  Dyer  This  difiefcnce  of  opinitMii  as  to  luch  a  de^ 

chl  18.  i.  3.  viiee  conftituted  fer  veria  de  fnofmtiy  and  fer 
man'to  hoi^Tto  vetha  dd  futuroy  ibems  to  have  iprung  from  the 
iuSfontoblf  ftriftnefc  with  which  Judges  in  early  times  re- 
J^cithi;" by  garded  executory  dcvifes,  wKfch  were  fuffi^red  to 
uMi^^orrc-  exift  in  no  cafes,  unlcfs  fupported  by  the  mani^ 
•t***^*""'         f^  intention  of  the  teftator  \  and  the  intention  to 

create  a  future  devife  in  favour  of  a  devifce  tuA 
in  effcy  was  confidered  in  thoie  times  as  not  fuffi- 
ciently  evinced,  by  the  merefa^  of  ibo  te^ator*s 
devifing  to  an  ujfant  in  ventre  Ja  mere  per  verba 
de  pr^fenti ;  it  not  being  then  confidered,  that 
^e  devife  being  in  its  tuture  not  capable  of 
faking  efFe6t  in  pr^fentiy  was  a  ground  &om 
whence  it  muft  neceflarily  be  inferred,  that  it 
was  intended  to  take  efFe£k  in  fuiuro.  Aa 
it  was  by  no  means  unfair  to  contciid  that  a 

devifor^ 


Per  curiam, 
1  Salk.  zz6. 
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^eyiibr>  when  ufing  thofe  worcU>  mighf  not  ad-r 

vert  tQ  their  precife  operation,  pr  be  aii^are  of  tl^? 

diltinAipn  between  an  eftate  to  commence  i^ 

future,  which  could  pnly  take  effe£^  by  ^ay  of 

f^xecutopy  deyife,  and  a  prefeat  ellatet     \t  feen^   ^Kek  a97< 

iherefore  to  h^ve  ^e^n  then  held  neceflary  tha(» 

in  order  to  pafs  an  eftate  by  executoiy  deviie, 

there  muft  have  bepn  4n  apparent  (xfrtfs  inr 

tent  arififlg  oyt  of  the  words  of  the  wHU  which 

the  principal  cafe  was  held  not  to  furniih  ^vi? 

depce  of,  their  natural  import  being  that  a  pre- 

fent  eftate  was  to  pafs.     Thus,  a  deyife  tp  the 

heirs  of  J.  St  where  J.  S.  is  living   is  void, 

becaufe  it  Qi2l\  not  tal^  place  as  an  ex^qtpry 

devife,  there  being  no  ground  tq  argue  that  the 

teftator  meant  a  future  devife   from  the  mere 

(irctmjlattff  cf,  his  kntmled^e  t,bat  J.  S.  if  livings 

and  the  words  carrying  a  prefent  devife,  it, foils, 

becaufe  J.  S.  being  living  can  have  no  heir.     So   %  Keii.  297. 

pn  a  deyi^  to  the  ifiues  of  J.  S.  fi^ch  9nly  as 

are  liying  at 'the  time  of  the  gift  (ha,^  t^ke« 

And,  the  like  law  is  of  a  devife  to  A,'s  firft  foq, 

he  having  none  \  for  it  docs  not  import  notice 

in  the  teftator  of  that  faft.     But,  per  Powell^ 

though  a  devife  to  A.'s  firft  fe^  does  not  import 

that  A.  has  nonc^  yet,  a  devife  to  one  in  ventre^ 

ifc.  ^  the  taking  notice  that  the  devifee  is  in 

ventre,  fhcws  the  teftator  intends  a  future  de- 

yife  :  and  Trely  agreed  in  that  opinion. 

X  But. 


Ibid.  291, 


Per  Powel!^ 
%  Salk.  229* 


I 

J 
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But,  whatever  may  be  the  conftniftion  put 
upon  the  claim  of  a  mere  dcvilee  in  ventre  fa  mere^ 
whenever  that  cafe  fhall  again  occur,  the  law  is 
now  folly  fettled  in  all  cafes  where  there  are 
any  exprefs  words  ufed,  or  fafts  adverted  to 
by  a  teftator  exercifing  his  bounty  towards 
an  infant  in  ventre  fa  mere,  from  whence  an 
implication  or  inference  can  be  drawn,  that 
he  was  aware  the  devifce  could  not  take  imme- 
diatefy, 

pirft,  where  there  are  exprefs  words  ufed. 

X  LcY.  T55,  per       As  a  dcvifc  to  an  infant  in  ventre  fa  mere  when 
f  eI^cI?  Abr!'   be  Jbatl  h  bom. 


471,1  z. 


Secondly,  by  implication  or  inference  from 
fa£ts. 

Woodiey  ci  As  a  dcvife  by  one  that,  if  the  child  with 

cit^ iKcb!      which  his  wife  is  enjeint  ftiall  be  born,  it  fhall 
?afircr,^c?B/*   have  a  fhare  with  the  reft  of  his  children, 

16551  eked 
I  Keb.  752. 

ckedibid.  ^^  ^"  ^^c  cafe  o^  Bate  againft  Amhurfiy  C-  B, 

15,  Car.  2.  a  devife  by  Amhurft  to  the  heirs  of 
the  body  of  J.  S.  taking  ipecial  notice  that 
J.  S.  had  no  heirs  at  the  time,  was  held  a  good 
devife  to  after-born  iffue. 

And 
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And  a  devife  to  the  heirs  of  J.  S.  after  ilie  PercunsSanc 

death  of  J.  S.  is  good  by  way  of  executory  de-  **'*  *^°* 

vifc.    And  the  like  law  would  be  of  a  devife  ^^*s^ 

to  the  firft  fon  to  he  hegetten.    So  of  a  de-  Helton  v.  BWe, 

*  .  cited  i  Keb. 

yife  to  the  firft  fon  of  J.  S«  when  he  (hall  be     z^ 
born. 

Again^  where  B.  devifed  all  his  freehold,  cow-  ^^^E^^V' 
hold,  and  leafehold,  and  all  his  real  and  per-  T.Taibotx4$« 
fonal  eftate  to  truftees,  their  heirs,  executors^ 
and  affigns,  in  truft  to  pay  his  fon  J.  B.  £,.  27 
quarterly,  and,  if  he  married  with  confent,  then 
double  the  fum  5  and,  if  he  fhould  have  any 
child  or  children,  he  gave  the  reft  and  refidue 
of  the  yearly  rents  and  profits  of  the  feid  truft  ♦ 
eftate,  over  and  above  the  faid  yearly  payment,  ' 
to  be  applied^  during  the  life  of  the  faid  fon» 
for  the  education  and  benefit  of  fuch  child  or 
children;  and,  after  his  fon's  deceafej  he  gave 
one  moiety  of  the  faid  truft  eftate  to  fuch  child 
or  children  of  his  faid  fon  as  he  fhould  leave^ 
and  their  refpedtive  heirs,  executors,  and  admi- 
niflrators,  and  to  the  furvivorj  and  the  other 
moiety  he  gave/^  the  child  and  children  of  his  grands 
Jon  J.  D.  and  every  other  child  and  children  of  his 
daughter,  their  heirs  and  affigns,  and  the  furvivor 
of  them.  And,  in  calc  J.  B.  died  without  iflTue,  he 
gave  the  firft  moiety  to  J.  D.  and  any  other  child 
and  children  of  S.  his  daughter  and  their  heirs,  &c. 

and 
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and  Appointed  jC*^^^  t^  annum  as  a  jointurt 
to  any  wife  his  fon  J,  B.  fiiould  marry,  in  cafe 
he  married  with  confent  j  and  gave  to  his  grand- 
fon  J.D.jC.30^^  annum,  for  his  maintenance 
until  the  age  of  fifteen,  and  then  £.  200  to  put 
him  out  apprentice.  One  queftion  was.  Whether 
the  children  of  J.  D.  took  by  way  of  executory 
dei/ifc  ?  And  it  was  objefted,  that  4e  devife  to 
the  children  of  J.  D.  was  per  verba  de  frajenti, 
which  were  only  proper  for  a  remainder,  ^and 
to  make  an  ufe  executed  5  for,  whenever  the  dc- 
Vife  was  in  verbis  de  frafenti,  and  the  teftator 
intciided  a  prefent  dcviTe,  no  faft  could  alter 
it,  and,  if  it  could  not  take  cflFeft  as  fuch,  it 
Ihould  rather  be  void  than  be  conflrued  a  future 
devife  5  the  confcquences  being  no  ingredient  in 
the  conftru6tion.  But  Lord  Talbot,  Chancellor, 
was  of  opinion,  that  the  devife  upon  the  whole' 
was  of  a  truft  executory,  and  that  there  was  no 
objeftion  to  the  limitation  to  the  children  taking 
place  as  an  executory  devife,  though  limfted 
per  verba  de  frajenti  \  for  it  appeared,  that  J.  D. 
was  very  young  at  the  time  of  the  devife,  and  the 
tejlator's  providing  a  maintenance  for  him  until  he 
Jhould  attain  to  the  age  of  fifteen  was  a  proof  of  his 
knowing  that  J,  D,  had  no  children  at  that  time, 
it  being  entirely  improbable  that  he  fhould  have 
children  in  being,  when  he  was  himfelf  of  (o 
tender  an  age  at  tlie  time  of  the  devife;    So 

chat. 
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thit,  although  the  words  were  in  ptiefenti^  tihcy 
muft  be  taken  in  a  future  Jenfe  in  order  to  feirtt 
the  intent,  which  appeared  mamfeftlf  to  be 
that  the  children  of  J.  D*  fhould  take  s  and  there-^ 
fore  the  will  was  executory. 

So,  where  one  devifed  to  his  wife  for  three  doc  v.  Carit«u 
years,  remainder  to  his  lonj  for  nmcty-ninc 
years  if  he  happened  fb  long  to  live,  remainder 
for  one  other  term  of  ninety-nine  years  lifucb 
Vfoman  as  Jbmld  be  bis  wife  fhould  happen  fo 
long  to  livcy  remainder  to  the  heirs  of  his  fon's 
body  and  their  heirs  of  their  bodies ;  the  Court 
held  the  devife  to  the  heirs  of  the  fon*s  body 
good  as  an  executory  devife,  being  to  take  place  . 
in  futuro  within  the  compafs  of  a  life  in  being ;  ' 
which  decifion  feems  to  have  been  founded  upon 
the  principle  that  the  teftator  had  a  clear  in- 
tention to  provide  for  his  fon  and  his  iflfue  s  and 
upon  the  evidence,  afforded  by  the  inftrument, 
that  the  teftator  knew  his  fon  was  unmarried  at 
the  time  of  the  devife,  and,  therefore,  muft  have 
intended  a  future  devife. 

Again,  where  a  teftator  devifed  lands  unto  Harrisr.Bamei,* 
A.  for  the  term  of  ninety  years  from  his  de**    4B«rr.ai57- 
ceafe  if  Ai  fo  long  lived,  and,  after  the  deter ^ 
tnination  of  that  term^  gave  and  devifed  the  faid 
lands    unto  die  heirs  of  the  body  of  the  faid 

A.; 


Vide  cafe  of 
Sttrdctt  T. 
Hopegood,    - 
1  WiU.4H6. 
Where  child 
in  ventre  fa 
mere  confi- 
flkred  as  a 
child  lefty  up- 
on a  devifcy 
iacsfeoneleft 
DO  fon  ai  his 
4eath. 
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A. ;  \jp6n  a  qucftion.  Whether  the  heirs  o(  tba 
body  of  the  faid  A.  (who,  when  this  point  was 
agitated,  had  no  heir  of  his  body)  took  any  and 
what  cftate  under  the  faid  teftator's  will ;  which 
depended  upon  the  queftion,  whether  the  tefta- 
tor  meant  a  prefent  immediate  devife  to  the 
heirs  of  the  body  of  A.  ?  The  Court  certified, 
that  the  clear  manifeft  intent  of  the  teftator  was^ 
to  gire  an  eftate  tail  to  fuch  perfon  as  fliould 
be  heir  of  the  body  of  A.  at  the  death  of  A« 
(the  only  determination  of  the  ninety  years 
term  in  the  teftator's  view)  to  him  and  the  heirs 
of  the  body  of  the  faid  A. 


Secondly,  as  to  civil  perfons« 

Devifees  may  likewife  be  cither  civil  perfbns 
in  effe,  or  not  in  effe. 

Firft,  civil  pcrfons  in  ^i  as  executors,  or 
the  like* 


Broke,  tit. 
Dev-ss- 

Ibid.  77* 


But  parifliioners  are  not  fuch  civil  perfons  as 
are  capable  of  taking  lands  as  devifees  thereof  in 
that  charafter.  Therefore  a  devife  of  lands  to 
the  parifliioners  of  D.  is  void. 


Givil  perfons  not  in  eje  may  likewife,  under 
particular  circumftanccs,  be  devifees,  where  the 


intent 
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intent  of  tho^deviibr  appears  to  be  ib$t  thejr 
Ihould^ 

As  where  a  devife  is  to  the  executors  of  exe« 
cutOTs^  in  their  civil  capacity. 

Every  devifee^  whether  he  be  ia  natunit  perfiui 
or  a  civil  perfon,  muft  be  properly  afcertained 
either  by  nomination^  or  by  defcription  s  for  it 
b  a  known  principle  of  law^  that  a  devifee  may 
be  conflituted  as  well  by  a  defcription  as  by 
a  Chriftian  or  furname;  nay>  and  even  where 
there  are  miftakes  or  untruths  in  the  defcrip* 
tionj  as  where  the  Chriftian  name  is  miftaken^ 
&c.  if  the  peribn  be  fufficiendy  afcertained  he 
may  take. 

Firft,  by  nomination^  by  proper  names  or 
furnames  $  as  a  devife  to  A.  B. — C.  D.  or  the 
like. 

Secondly,    by  defcription  j   as   by  name  of  Hob.  3*. 
dignity,  office,  or  the  likcj  ex  gratia  by.  devife 
of  land  to  the  Earl  of  Hertford,  the  Lord  Trea- 
furer,  &c.    So  bi(hop  of  a  certain  place  would  Co.  liu.  3  a. 
be  a  good  defcription  of  a  devifee. 

And  where  a  devifee  is  afcertained  by  dc- 
fcription,  that  defcription  may  be  made  good 

Z  by 
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ty   reputation,    althotigh  k    be^  hot   ftriftly 
true. 

Dyer3»3.pu9.  As  if  A.  devifc  that  B,  (hall  ftand  fdfed  of 
CeS.  239^  land  to  the  ufe  of  Jane  bis  daughter ;  this-  Would 
*d.2Sid!V4^.  be  a  good  devife  to  her,  if  (he  were  reputed  fo 
^d^LSn;"'  to  bei  although  ftie  wdre  a  baftaixJ  and  not 
♦^-  fo  called  by  the.  will. 

< 
RiveiVs  cafe,         So  whcife  oHCj  by  ^iU,  gaVfc  an  equal  ftittt 

of  his  real  eftateto  his  two  fons>  A.  and  B.  orle 
queftion  was.  Whether,  as  it  appeared  that  A. 
and  B.  were  iikgitimate  childi-en  of  the  teftatop, 
this  was  fuch  a  defcription  of  \heir  peffons  is 
would  intitle  them  to  take  under  the  will?  Et 
fer  Lord  Chancellor,  in  the  cafe  of  a  devife, 
any  thing  that  amounts  to  a  iefignatio  perfona  is 
fufficient,  and  though,  in  ftri6tnefs,  they  were 
not  his  fons,  yet,  if  they  had  acquired  that  name 
by  reputation,  in  common  parlance  they  were 
to  be  confidered  as  fuch. 

But  this  does  not  extend  to  a  baftard  born 
after  a  will  made ;  for,  the  law  will  not  expeft  that 
any  fuch  fhould  be,  nor  will  it  give  liberty  or 
fcope  to  provide  for  fuch  before  they  come  in  ejfe ; 
and  a  baftard  cannot  take  by  fuch  defcription,  un- 
lefs  he  be  fuch  a  perfon  who  is  reputed  a  fon,  and 
none  can  gain  that  charader  by  reputation  at  the 

inftant 
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inftant  time  of  his  birth,  but  it  muft  be  by  con- 
tinuance of  tinre,  and  reputation  of  the  country 
and  not  of  the  father  hinrifelf  And  then,  if  be 
cannot  take  as  defcribed  at  the  time  of  his  birth, 
he  never  afterwards  (hall  take,  for  the  law  will 
not  expeft  longer  for  the  raifing  a  reputation. 

Thus  the  opinion  of  the  greater  part  of  the 
Jtfllices  in  ^Serjeant's  Inn  on  this  point  was,  that  a 
remainder  to  a  man's  firft  reputed  fon  or  baftard 
was  not  good  j  becaufe  the  law  did  not  favour 
fuch  a  generation,  nor  cxpeft  that  fuch  Ihould  be, 
nor  would  fuffer  fuch  a  limitation  for  the  incon* 
venience  that  might  arife  thereupon. 


BlodwiU  vtrf. 
Edwards, 
Cro^Eliz.  509, 
5 1  o.  et  vid  Co. 
Litu  123.  b. 


Methatn  rcrf. 
Duke  of 
Devonlhirey 
I  P.  Will  529. 


So,  where  the  Earl  of  Devon/hir^  dcvKcd  three 
thoufand  pounds  to  all  the  natural  children  of  his 
fon,  the  late  Duke  o( Bevonjhiriy  by  Mrs,  Ueneagei 
the  queftion  was.  Whether  the  natural  children 
by  Mrs.  Heneage,  bom  after  the  will,  Ihould  take 
a  (hare  of  the  three  thoufand  pounds  ?  £/,  per 
Curiam^  they  ftiould  not ;  for  baftards  could  not 
take  until  they  had  gained  a  name  by  reputation ; 
and  for  this  reafon,  it  was  faid,  that  if  a  gift  were  co.  Litt.  ,b. 
to  the  iffue  of  J.  S.  legitimate  or  illegitimate,  yet 
a  baftard  Ihould  not  take* 


And  the  law  is  the  fame  as  to  a  baftard  in  ventre 
Ja  mere.   Thus,  it  was  a  queftion  in  the  preceding   ibid  530, 

Z  2  cafe. 
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cafe,  whether  a  natural  child  of  the  Duke,  by 
Mrs.  Heneage^  in  ventre  fa  mere  fliould  take. 
And  Lord  Parker  inclined  to  think  that  he 
could  not;  for  that  a  baftard  could  not  take  until 
he  had  got  a  reputation  of  being  fuch  a  one's 
child,  and  that  reputation  could  not  be  gained 
before  the  child  was  born. 

▼Id.  s  Rep.         A  woman  alfo  may  take  as  devifee  by  the  name 

M  «  n,  the  word 

"Wife"  in  32,  of  Wife  of  Juch  a  one,  although  flie  be  not  a  law- 
ufed  to'de-      ful  wifc,  if  flie  be  reputed  or  known  by  that 

fcribe  the  per- 

foa,  only,  who  name* 

iliall  enter. 

^  5.*'  ^^^'       ^^  *  devifee  may  alfo  be  conftituted  by  names 
Hubb.  3t.       ^j.  dcfignations  that  have  an  equivocal  ambiguity 

in  thfcm  ;  as  puer  for  male*  or  female.  Yet  if  it 
be  no  way  cleared  up  to  the  contrary,  puer  wil|, 
prima  facie,  be  taken  for  a  Ion. 

Cooper  and  And  fo  if  a  dcvifc  befeniiripuerOf  and  the  tefta- 

j5  EHz.  cit^    tor  have  a  fon  and  a  daughter ;  the  dcvifc  will  be 
^^i^^T9     goodj  and  the  fon  fliall  take  thereby  although 


104, 105.  The 
cafe  was  no 
on  a  devife. 


dauglii 


t  Roll.  Abr.  So  fon,  or  cldcft  fon  of  fuch  a  one,  will  be  a 

837  PI.  13.  ct  '  ^       t      -r 

Archer's  cafe,   good  dcfcription  of  a  devifee. 

ift  Rep.  ^  '^ 

Kins  V.  MeU 

2is!  *   "  So  a  devifee  may  be  defcribcd,  a?  firft  and  cldeft 

fon,  not  heir  dt  law. 

Thus, 
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Thus;  where  one  devifed  lands  to  tniftees,  to   Marwooi  r* 
hold  to  the  ufc  of  them  their  heirs  and  afligns,  to     T^FLdw%i. 
and  for  the  only  proper  ufe  and  behoof  of  the  firft 
and  eldcft  fon  of  D.  lawfully  begotten,  or  to  be 
begotten,  Mt  heir  at  km  cr  inberitar  of  the  real 
ejiate  of  his  father^  and  to  the  tbtrd^  fourth,  fifdi, 
and  every  other  ion  or  fbns  of  the  faid  D«  and 
the  heirs  males  of  their  bodies,^!?  as/ucb  Jon  to 
wbomfuch  ufe  was  limited^  were  not  heir  at  law  or 
inheritor  of  the  real  eft  ate  of  the  faid  T).  remainder 
over :   The  queftion  was.  Whether  G.  D.  fecond 
fon  of  D.  took  any  thing  by  virtue  of  this  will  ? 
And  it  was  objeftcd  that  the  words  he  claimed 
under,  namely,  ^'  to  the  firft  and  eldcft  fon  of  D, 
«'  not  heir  at  law  to  his  father,"  were  wholly  un- 
certain and  therefore  void ;  for,  the  father  was 
living  at  the  time  of  the  devife,  and  then  he 
could  have  no  heir  at  Jaw,  even  the  cldeft  fon 
was  exempt  from  that  defcription.     But  Lord 
Hardwicke^  although  he  would  give  no  diredt 
opinion,  but  only  break  the  cafe,  faid  that^  as  to 
the  objeftion  that  the  limitation  made  by  the 
will  was  not  good,  becaufe  the  defcription  w^s  fo 
uncertain  that  the  devifee  could  not  take  by  it, 
he  thought  the  objeftion  had  fome  weight  i  but, 
it  was  worthy  of  confidcration,  whether  this  limi- 
tation could  be  reduced  to  a  certainty  j  for,  if  the 
intention  of  the  teftator  could  be  found  out,  the  ' 

?ourt  was  obliged  to  follow  it.  That  it  feemed  a 

Z  3  natui:al 
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natural  conftruftion  of  the  words,  to  conclude  he 
intended  the  fecond  Ton  fiiould  take  provided 
he  did  not  enjoy  his  father's  tftatc,  and  the  pro- 
ceeding direftly  to  the  third  fon,  bore  with  it  a 
very  (IroTig  ini{di<::ation  that  this  was  his  mind,  as 
did  alfo  the  provifo  that  he  fhould  not  be  heir  at 
law  to  his  father.  It  appeared,  therefore^  that 
fuch  lintiitation  might  be  made  certain  to  the 
third  fotu 


Pcnriman  vciT.  And  an  elder  daughter  may  take  in  prefejrnent 

io2,xo5,Harg-  to  hcr  fiftcrs  Under  the  dcfcription  (Afroxir^  ^m^ 

lo  b.  reponed  Jonguinitatis  etjanguinis  of  the  devifor.  Thus,  where 

MiLi.  but  tn  H.  having  a  fon  and  four  daughters,  viz.,  A.  B. 

303.'  TroiV.  C.  and  D.  devifcd  land  to  the  fon  in  uil,  re- 

BrSg/iV  and  Ttjalnder  to  B.  and  C.  for  life,  remainder /r^xi^a 

\i^\^\ht^'  conjanguinitatis  etfanguints  of  the  devifor;  it  was 

yotngeV^**  held  per  totam  curiam^  that  it  veiled  immediately 

STs^omu?  on  the  death  of  the  devifor  in  the  eldcft  daughter 

L  ^ycr^'aT^'.'^i  c.    ^^^y^  ^^^  "o^  '^^  ^^^  ^^^  daughters,  and  did  not  wait . 

the  determination  of  the  particular  cftate,  ahd  would . 
at  her  death  go  to  her  heirs,  becaufe  limited  ^rov- 
imo  confanguinitatis  \  for,  although  all  the  chil- 
dren ftood  in  equal  proximity,  yet  the  elder 
daughter  was  the  moft  worthy. 

3bid  et  per  But  if  A.  the  elder  dauehter,  had  died  before 

Aff.  4  .  iiro.     the  teftator,  then  it  would  have  veftcd  in  D.  the 

Pev.  ax.     ^ 

youjiger  daughter,  B»  and  C.  being  excluded  on 

account 


I002« 
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account  of  the  exprefs  eftate  limited  to  then^ 
and  D.  being,  at  the^time  when  the  devife  vefteci^ 
daiAghter  axKi  confequently  nearer  of  biped  to  her 
father  than  the  grandchildren  the  heirs  of  A.  be<- 
caufe  the  former  was  the  teftator's  own  child,  the 
latter  were  only  children  of  the  teftator's  child. 

An  elder  daughter  may  take  by  devife,  as  Henry  vcrf. 
a  ipecial  heir  by  particular  defcription.  Thus  in  Biackft.  Rep. 
a  cafe  out  of  Chancery  where  E.  devifed  lands 
to  truftces,  amongft  other  things,  to  raife 
aoo/.  for  his  daughter  M,  and,  fubjeft  thereto,  to 
pay  the  rents  and  profits  to  K.  his  wife  for  her 
feparate  ufe  during  her  natural  life,  and,  after  her 
deceafe  to  the  ufe  and  behoof  of  the  heirs  of  the  body 
(ftkefaid  R.  lawfully  ijiiing,  the  elder  of  fuch 
iffue  and  his,  her,  and  their  heirs  to  inherit  and 
take  place  before  the  younger  of  fuch  iffue 
his,  her,  and  their  heirs,  with  remainders  over. 
The  teftator  left  R.  his  wife  furviving  (who  died 
foon  after)  and  R.  B*  and  M.  his  daughters 
and  no  other  iffue.  R.  B.  entered  on  the  refi- 
due  and  died  leaving  two  daughters  A,  and  J. 
and  no  other  iffue.  And  the  queftion  was. 
Whether  J.  took  any  and  what  eftate  in  the 
lands  devifed  ?  and  De  Grey,  Chief  Juftice,  ,ob- 
fervid,  at  the  clofe  of  the  firft  argument  of  this 
cafe,  that  there  was  no  doubt  of  the  teftator's  in- 
.ttntion  that  the  eldeft  daughter  ftiould  inherit  be- 

Z  4  fore 
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fere  Ac  younger,  but  how  to  efleft  that  Intentioa 
confidently  with  the  rules  of  law  was  the  diffi*. 
culty.  It  had  been  held  that  the  heir  who  takes 
by  purchafe  may  be  a  qualified  heir  and  not  heir 
general,  then  could  not  one  of  two  fifters  be  con* 
fidered  as  a  qualified  heir  ?  and>  after  a  fecond 
argument,  the  couvt  certified,  that  A.  took,  in 
the  firft  place,  an  eftate  tail  in  the  whole  of  the 
lands,  and  that  J.  like  wife  took  an  eftate  tail  in  * 
remainder,  expeftant  on  the  determination  of  the 
faid  precedent  eftate  tail,  in  the  whole,  with  re- 
mainder oven 

wyid's  cafe,         $0  a  devifcc  or  devifees  may  be  conftituted  by 

6  Rep*  17  a,  /  ' 

the  dcfcription  of  Child  or  Childrer^.  Thqs  where 
A  devife  was  to  W.  and  his  wife,  and,  after  their 
death,  to  their  chiMren;  it  was  adjudged  thai; 
the  children  of  W.  took  only  an  eftate  for  their 
lives. 

Ibid  n  fa.  And  ib  it  is  if  lands  be  devifed  to  A.  and 

to  his  children.  A*  dien  having  children;  the 
children,  in  that  cafe,  only  take  eftates  for  Hft 
under  the  devife  u  a  d^criftio  ferfona^ 

Moore  10.  But  where  a  man  had  iflue  a  baftard.  and  df* 

PL  39« 

terwards  married  and  had  ififue  two  fons,  and 
then  devifed  to  h)»  children :  th«  better  opinion 

feeme4 
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feemed  tp  be,  that  the  hifti  rrf  rnnliT  nnr  ni»T?ji 
the  will,  in  as  much  as  he  was  nuUiusJ^iMi. 

So  if  A*  had  iflue  three  fons,  and  die  eldel|  fu.  Biadwdi 
was  a  baftard,  and  a  remainder  was  limificd  |o    IfJ^^sf^ 
the  eldeft  iflue  cyf  A.— the  iecond  fon  that  is  a 
mulier  fliould    take  and  not  the  baitard:  for 
in  general  words  the  conftrufHon  ihall  bt  in 
digniori  Jenfu. 


But  it  is  faid  that,  if  the  mother  of  the  baftard   m*»*»«  »«-,  w* 

39-  et  viiL 

made  fuch  a  devife,  the  baftard  might  clearly     Noy'$Rc^35- 
take,  inafrriuch  as  he  was  clearly  known  to  be 
the  child  of  his  mother. 


However  X-ord  Coke^  in  Ipeaking  of  the  ftatutes  ^^  Liit,  123K 
of  the  jad  ^d  34th  Henry  VIII.  fays,  that 

*  when  the  (bftute  of  wills  fpeaks  of  children,  baf- 
tard children  are  not  within  the  ftatute,  and  that 
die  baftard  of  a  woman  is  no  child  within  thofe 
l^atutes  where  the  mother  conveys  lands  unto 
hiou    And  Liord  Cb)br/s  dodrine  is  agreeable  to 

.   -^^rif^n's  cafe  and  H^aodhoufe^  cafe,  mentioned  Dyer  345. 

•  in.  a  note  there. 

■ 
.And  where  a  devifee  is  appointed  by  defcrip- 

iioni  that  dcfcription  may  be  either  general  or 
JpeciaU 


Firft, 
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Firft,  General. 

S3  H.  VI.  12.         As  where  one  dcvifes  lands  to  his  wife  for  life, 
^  femainder  to  I.  his  fon  and  the  heirs  male  of  his 

body,  and  if  I.  dies  without  heirs  niak,  re- 
mainder to  the  next  4ieir  male  of  the  devifor, 
and  the  heirs  male  of  his  body.  Here  the  next 
heir  male  of  the  devifor  is  conftituted  dcvifee  by 
general  defoription. 

Hob.  3j.  So  a  devifec  may  be  conftituted  by  a  devife  to 

a  ftock,  or  family,  or  houfe,  and  it  Ihall  be  uq- 
derftood  of  the  heir  principal  ofthc'houfe;  for 
it  is  doubtful  what  is  the  precife  meaning  of  the 
teftator  as  to  which  of  the  flock,  family,  or 
houfe  fhould  be  included  as  dtvifecs:  and,  there-* 
fore,  the  cafe  being  doubtful,  the  law  fhall  pre- 
vail, which  always  favours  the  heir,  who  is  confi- 
dered  as  the  chief,  moft  worthy,  and  cldeft  of  the 
family. 

chapman'scafe,       Thus  whcte  C  fcifcd  \fi  fee  of  three  houfes, 
i>ycr333b.      devifed  ikal  which  N.   dwelt  in  to  his  three 

brothers  amongft  them,  and  J.  D.  to  dwell  ftill 
in  it,  and  they  to  raife  no  firnle ;  and  devifed  his 
houfe  that  T.  G.  his  brother  dwelt  in  to  him,  and 
he  to  pay  C.  C.  an  annuity  or  elje  to  remain  to 
the  houfe  I  the  words,  "  or  elfe  to  remain  to  the 
"  houfe  "  (/.  e.  family)  were  conftrued  to  meaa 
5  the 
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the  chiefs  moft  wortb^i  and  eldeft  perfbn  of  the 
family* 

•  « 

4 

Upon  the  fame  principle,  if  lands  he  derifed  yia.  2  Eq.  Ct, 
to  the  foflerity  of  A. — The  lineal  heir,  if  there  he    ^^''  *9°'  7. 
any,  (hall  take,  them  under  the  word  f<ifierity.  z    , 
bpt  if  A.  die  without  ilTue  and  there   be  nQ 
lineal  heir  of  A.  the  collateral  heir  of  the  whole 
blood  ihaU  take  them, 

And  a  devifee  may  be  defcribed  as  the  next  of  Vid.  Bon  verf. 
the  name  of  the  teftator  i  and  the  next  relation    Eiix.  53^. 
of  his  name,  whether  it  be  male  or  female,  Ihall 
take  as  devifcc  defcribtd  thereby. 

So  a  devifee  may  be  defcribed  as  next  of  kin.  vid.  jobfon's 
Thus  it  was  adjudged,  where  one  devifed  lands  in     thz.  ^76*.' 
tail  the  remainder  to  the  next  of  kin  of  his  namcy 
that  his  brother's  daughter  ihould  take  by  that 
^efcription. 

And  neareft  relation  of  the  name  is  likewife  a 
gox^  defcription  of  a  devifee,  and  operates  as 
nomen  colleiHvumi  and  in  thefe  cafes  where  nomina 
folUSliva  are  ufcd  to  defcribe  the  devifee,  the 
term  ufcd  comprehends  all  the  teftator  s  fa- 
mily that  are  neareft  to  him  in  the  cegree  men* 
tioned. 

Thus, 


;  M8  ] 

fjpacTerf.Pyoti       Thu3)  wherc  OHc  dcvlfed  her  eftate  real  aAd 
*•  ^  ^^^'      periboal  to  truftces  and  their  heirs,  &c.  in  truft, 

firftj  fcM-  W.  and  her  heirs  for  ever,  provided  that 
if  W«  died  before  twenty-one,  or  marriage,  then 
in  trnft  to  convey,  aflign,  and  fet  over  all  the  reft 
and  refidue  of  her  eftate,  real  and  perfonal,  to  her 
martfi  ulatum  of  the  name  of  PyoU  ^d  to  his  or 
her  heirsj  executors,  adminiftrators,  and  afligns. 
W,  died  under  twenty-one  and  unmarried.  At 
the  death  of  the  teftatrix  there  were  thr^i  perfons 
then  a^ually  of  the  name  of  Pyoti  namely,  a  man 
and  his  two  fifters  then  unmarried,  and  alio  ano* 
thcr  fiftcr  originally  of  that  name  but  married 
at  the  time  of  making  the  wilL  At  the  time  of 
the  contingencies  happening  there  was  alfo  an- 
other  perfon  who  was  heir  at  law  to  the  teftatrix, 
and  alfo  of  the  name  of  Pyot,  but  more  remote 
in  degree  than  the  others, 

ftid.  Pyot^  the  heir  at  law,  infifted,  firft,  that  this  dc- 

vife  to  the  neareft  relation  was  void  for  uncertainty, 
becaufe  the  word  Relation  was  not  nomen  collect 
tivum ;  for  no  words  were  of  that  dcfcription  ex- 
cept fuch  as  had  po  plurals,  as  ftock^  beir^  or  the 
like.  Secondly,  that  if  it  was  not  void,  then  the 
heir  at  law  was  die  perfon  meant  by  neareft  rela- 
tion 5  that  the  teftatrix  had  in  view  a  fingle  per- 
fon, and  could  not  intend  to  give  it  to  all  her 
relations.  But  Lord  Hardwicke,  Chancellor,  faid, 
that  a  dcyife  was  never  to  be  conftrued  abfolutely 

void 
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void  for  inceitalnQr  unlefi  from  neceffity.  Thea 
the  queftion  was.  Whether  there  was  fuch  incer- 
cainty  in  this  devife  over ;  and>  if  there  was  a 
neceflity  to  take  this  to  relate  to  a  fingle  peribnj 
it  would  be  ib»  as  there  were  feveral  in  equal  de- 
gree of  the  name  oiPy^t.  But  his  Lordihip  did 
not  take  it  fb :  die  term  ^^ Relation^*  was  nomen  col-^ 
leSivtm  as  much  as  heir  or  kindred.  Suppofe  it 
nad  been  to  the  neareft  kindred  of  the  name  of  the 
Pyots^  that  was  the  lingular  number :  and  though 
his  Lordifaip  admitted  that  this  word  kindred  was 
ufed  as  nomen  coHeStivum  oftener  than  the  other, 
there  being  no  plural  to  it^  yet  he  faid,  he  had  feen 
]£  uied  in  the  plural  in  incorreft  writings.  In 
common  parlance^  ReJaiien,  in  the  lingular  num- 
ber^  was  ufcd  as  nomen  colkHivum  in  the  fame 
fenfe  as  kindred,  and  no  difficulty  arofe  from  the 
word  bis  or  her  in  the  cafe  any  more  than  where 
the  word  Heir  was  ufed.  He  faid  he  thought  the 
Pyots  defcribed  a  particular  flockj  and  the  name 
ftood  for  the  ftock :  but  yet  it  did  not  go  to  the 
heir  at  law  as  in  the  cafe  in  Vyer^  becaufe  it  si^n  y^ 
muft  be  neareft  relation  taking  it  out  of  the  ftock; 
from  which  latrcr  cafe  it  alfo  differed,  as  the  per- 
(bnal  was  involved  with  the  real  eftate.  and  ic 
was  meant  that  both  fhould  go  in  the  fame  man- 
ner. Then  (hould  the  perfonal  go  to  the  heir 
at  law  ?  In  fuch  cafe  all  perfons  in  equal  degree 
of  the  ibame  of  Pyot  would  be  intitled  to  take 

equally  I 
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equally  j  for  the  court  being  upon  a  ^jtieftion  of 
•conftruftion  who  were  the  perfons  defigned  to 
take,  the  involving  the  perfooal  in  the  fame  truft 
.and  devife  as  the  real  eftate  was  a  circumftance 
dctemiming  the  conftruftien  as  to  the  real 
^dftate  J  /i^  affording  a  proper  key  to  find  out 
-who  were  the  perfons  defigned  to  take  under 
this  defcriptien,  for  the  tcftator  muft  have  had 
4>ut  one  intention.  This  then  plainly  took  m 
the  plaintiff  and  his  Mers  unmarried  at  the  time 
•of  making  the  >WiHj  although  niarried  before  the 
xontingenoy. 

And  if  the  devifor  explains  who  he  means 
by  nearfeft  relation,  perfons  may  take  under 
-that  defcription  who  are  not  ftridtly  fo  circum- 
ftanced  in  poiat  of  kindred. 


Greenwood  v. 
Greenwood  y 
cited  Brown's 
Ca.  Ctian.  32. 


As  if  lands  were  devifed  to  be  divided  between 
the  nearefl:  relations  of  the  teftator ;  namely,  the 
Greenwoods f  the  EverettSy  and  the  Downs.  The 
Everetts  it  feems  might  take,  though  not  in  the 
fame  degree  of  relation  as  the  Greenwoods  arid 
Ihwnsy  nor  within  the  degree  of  neareft  rela- 
•tionlhip. 


Vid.  Davies 
verf.  Bailey, 
I  Vcz.  84. 
Worfly  verf. 
John  fun, 
3  Atk.  759, 
761. 


If  one,  being  married,  make  his^  will,  and 
thereby  defcribe  his  devifce  by  the  term  Neareft 
Relation  according  to  the  ftatutc  of  diftributions, 

his 


Skinner  tit. 
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» 

his  wife  cahndt  tfcke  thereby ;  for  fhe  is  no  rela- 
tion to  'her  htsfcahd  in  the  fenfe  in  which  that 
yff&rd,  is  hcjfe  ulfed,  becaTafe  it  is  transferred  to  a 
^rfbnal  fenfe,  arid  as  if  he  had  faid  kindred;  and 
IcJndred,  in  the  ftatute,  nneans  kindred  by  blood     cognatii  pa. 
only,  and  the  wife  is  no  relation  by  blood  or     cawins  lcxI- 
jafEnity,   Nin^affinis  eftftdcaufa  affinitatisi  affinis     mti. 
^beodemfiipite. ' 

And  there  Would  be  no  difference  in  fuch  a  cafe 
'jls  (3iat  laft  mentioned,  whether  the  terms  ufed  by 
the  teftator-^vfere.  My  ffelatitlhs  generally,  or.  My 
'cfwn  relations.  In  both  cafes,  relations  by  Blood  . 
only  are  included.  'And  if  the  i-eference  to  the 
ftatute  of  diftributions  be  omitted  in  fuch  a  devife, 
the  wife  cannot  ^eVen  then  take  'within  the  de- 
fcriptibn  of  a"  near  relation.  For,  in  the  cafe  of  ^^  ^^^^^^ 
'Tbdrnas  and  Hale  Lord  Kwf^  determined,  lipon     33»»9-36«- 

*^  .  '       ^  i3Ca.T.  TaU 

the  authority  of  Lord  Macclesfield  hn  the  cafe  of  ^t>»sx- 
Bro*tpn  and  'Brown,  that  the  word  "  Relations '' 
ihould  bi^  confined  to  fuch .  relations  -  as  -  were 
Within  the  ftatute  of  diftributions,  becaufeofthe 
uncertainty  of  the  word  Relations ;  yet,  it  is  ob- 
fervable  that  the  qucftion  there  arofe  rcfpefting 
perfonal  property,  and,  therefore,  from  the  na- 
ture of  the  fubjecl  matter,  futiliflied  a  ground  for 
reforting  to  that  ftatute  to  determine  what  the 
teftator  meant,  which  was  one  ground  of  Lord 
H4irdwick'%  judgment  in  Pyot  and  Pyct. 

But 


m 

But  there  feems  to  be  no  reaibn,  in  cale  of  a 
devife  of  land  {o  conceived,  for  refernDg  to 
that  ftatute,  thereby  to  decide  upon  a  term  ap- 
plied to  a  fubjefl:  to  which  that  ftatute  has  no 
reference,  unlefs  it  be,  that,  the  queftion  being 
of  a  teilamentary  nature>  any  decifion  upon  a 
teftannentary  fubjefb  fhould  be  reforted  to  from 
whence  to  draw  an  analogy,  rather  than  the 
evident  intent  of  a  devifbr  to  give  fliould  be  dif- 
appointed,  upon  the  foundation  of  his  having  ex<* 
prefled  hinrifelf  with  an  uncertainty  not  to  be 
cleared  up :  therefore  it  feems  very  queftionable 
what  would  be  the  &te  of  a  devife  of  lands  onlf 
to  the  relations  of  the  devifee. 

Sim  ▼.  Smith*        ^  queftion  was  put  to  the  court  by  GlanvilUf 
Cro.Eii2.53a.   Serjeant,  Whether,  where  a  man  had  iffue  a  Ion 

and  a  daughter,  and  devifed  his  land  to  his  Ion  in 
tail,  and,  if  he  died  without  iflue,  that  it  fhouki 
remain  to  the  nexl  of  bis  name^  and  died,  and  the 
ion  died  without  iflue  the  daughter  being  then 
marriedftlic  daughter  fhould  have  this  land  i  £/, 
per  curiam^  Ihe  Ihould  not,  for  Ihe  had  loft  her 
name  by  her  marriage. 

j^    1^  But  this  feems  to  depend  upon  the  time  of  the 

marriage :  for,  in  JohJotCs  cafe,  which  was  alfo  a 
devife  of  lands  in  tail  the  remainder  to  the  next 
of  kin  of  his  name,  the  next  of  kin  at  the  time  of 

the 
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« 

the  lievife  was  his  brother's  daughter,  who  was 
then  married  to  T.  S. — And,  on  the  death  of  tenant  * 

in  tail  without  ifllie,  the  queftion  was.  Whether 
ihe  fliould  have  the  land  ?  and,  although  it  was 
held  that  Ihe  fhould  not,  becaufe  Ihe  was  not 
then  of  the  name  of  thedevifor  \  yet  it  was  faid 
that,  if  (he  had  been  unmarried  at  the  time  of  the 
devije  and  death  of  the<Jonor,  ihe  Ihould  have  had 
the  land  notwithftanding  fhe  had  been  married  at 
the  death  of  tenant  in  tail. 

And,  in  this  refpe£t,  a  diftinftion  was  taken  by  Supra  348, 350. 
Lord  Hardwicke  in  the  cafe  of  Pyot  and  Pyot^  be- 
tween that  cafe  and  JobJorC%  cafe  laft  cited ;  it 
arofe  on  the  claim  of  the  .fifter,  who  was  married  \ 

ct  the  time .  of  making  the  will  upon  which  .that 
cafe  was  agitated.  And  his  lordfliip  faid,  that, 
as  to  her  claim,  he  was  not  fatisfied  with  the  refb- 
lution  in  Job/bn's  cafe,  and  thought  it  was  a  very 
odd  one;  for,  in  fuch  a  devife,  there  Was  no  regard 
had  to  the  continuance  of  the  name.  But  he  faid 
that  cafe  differed  from  the  prefent.  The  re- 
mainder there  to  the  next  of  kin  of  the  name  was 
not  a  contingent  limitation  over  upon  a  fee  devifed  - 
precedent,  and,  therefore,  might  be  referred  to 
the  time  of  making  the  wills  but,  in  the  cafe  then 
in  queftion,  the  dcfcription  of  the  perfon  muft* 
refer  to  the  time  of  the  contingency  happenings 
viz.  fuch  as  at  the  time  of  that  event  (hould  be 

A  a  the 


C     354    ]. 

the  devifor's  neareft  relation  of  the  name  of  Pyot 
Tlien  taking  the  word  Relation  to  be  nomen  col^ 
leilivum,  as  he  did,  there  was  no  ground  to  con- 
ftrue  this  defcription  to  refer  to  the  aftual  bear-, 
ing  the  name  at  the  time  of  making  the  will,- 
but  it  muft  be  conftrued  to  refer  to  the  ftock  of 
the  Pyols.  If  it  referred  to  the  name,  fuppofc  a 
perfon  of  nearer  relation  than  any  of  thofe  then 
before  the  court,  but  originally  of  another  name, 
changing  it  to  Pyot  by  aft  of  parliament;  he 
WQuld  not  come  within  the  defcription  of  neareft 
relation  of  the  name  6f  Pyoty  for,  that  would 
be  contrary  to  the  intention  of  the  tcftatrix,  and 
yet  the  defcription  was  anfwered,  he  being  of  the 
name  of  Pyot,  and  perhaps  nearer  m  blood  thaii 
the  reft.  Suppofe  a  woman,  nearer  in  blood 
than  the  reft,  and  marrying  a  ftranger  in  blood 
of  the  name  of  Pyot,  that  woujd  not  do ;  yet, 
at  the  time  of  the  contingency,  (he  would  be  of 
the  name.  Injo^on*  scafe;  ancl^in  that  ofBm  and 
Smith,  (which  was  ^  f^fe^pufat  the  bar  by  Ser-  . 
jeant  Glanville,  as  was  often  done  in  thofe  times^ 
but  could  not  be  any  authority)  it  was  ^^  next  of 
'^  kin  of  my  name,"  which  was  a  mere  defignation 
of  the  nafne,  but  it  was  expreffcd  differently  in 
.  the  cafe  then  before  him :  it  might  be  a  little  nice, 
but  he  thought  the  Pyots  defcribed  a  particular 
ftock,  and  the  name  ftood  for  the  ftock.  And  his 
lordftiip  thought,  upon  the  whole,  that  dife'  fifte*-, 

6  wh^ 
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\vho  was  married  at  die  time  of  the  will^  was 
equally  intitlcd  to  take  with  the  others,  the 
change  of  name  by  marriage  not  being  material^ 
nor  the  continuance  of  the  name  regarded  by  the 
teftatrix. 

Again,  where  A.  devifed  land  to  his  wife  for   30  Ar.  pi.  47. 

,  Bx'o.  Dev*  iii«* 

life,  remainder  to  T.  his  fon  for  life,  fo  that  the 
faid  T.  might  not  give  nor  alien  fo  as  to  prevent 
the  land  from  remaining  propinquioribus  bare'- 
dibus  dejanguinefuerorum  pf  the  faid  A.  it  was  ad« 
judged,  that  the  children  of  A.  fhould  not  inherit 
the  remainder  by  the  words .  ^^ propinquioribus^  &c.*' 
becaufe  the  limitation  was  hot  to  the  heirs  of  the 
teftator,  but  to  the  neareft  of  blood  of  the 
cbfyren;  fo  that  the  infants  themfelves  were 
precluded  from  having  the  lands  by  the  rc« 
mainder. 

t 

It  having  been,  during  the  prevalency  of  the 
feudal  fyftem,  a  fundamental  principle  of  our  law, 
that  an  heir  ihould  not  take  a  contingent  re- 
mainder of  an  eftate  as  a  purchafer,  where  bis  an<> 
ce.ftor  :took  a  freehold  efiate  by  the  fame  con- 
veyance $  becaufe  fuch  difpofkioos,  while  fiefs 
were  predominant,  tended  to  defraud  the  lord  of 
the  fruits  of, his  tenure,  by  enabling  the  heir, 
with  the  concjjrrence  of  his  anceftor,  to  take  the 
cftatc  as  fully  as  by  defcent  without  the  feudal 

A  a  a  bur* 
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burdens  to  which  he  would  have  been  liable  had 
the  eftate  dcfcendcd  j  it  became  a  rule  of  con- 
ftruftion,  applicable  to  all  inftruments  fo  con- 
ceived, that  the  eftate  limited  to  the  heir,  though 
meant  to  be  contingent,  fhould,  in  law,  be  con- 
fidered  as  vefted  in    the   anceftor :    in   confe- 
quence  of  which  concluGon  of  law  every  devife, 
in  which  an  eftate  of  freehold  or  frank-tene- 
ment W2ts  given  to  the  anceftor  with  an  imme- 
diate or  mediate  remainder  thereon  limited  to  his 
heirs,  or  heirs  in  tail,  or  iffue,  (the  latter *term  be- 
ing confidered  in  a  devifc  as  a  word  of  limitation, 
and  fynonimous  to  the  word  heir)  was  confidered 
as  furniftiing  incontrovertible  and  conclufive  evi- 
dence of  an  intent  in  the  devifor,  to  give  an  eftate 
in  remainder,  immediately  executed  in  the  ancef- 
tor fo  taking  the  freehold  and  not  contingent  in 
the  heir  or  iffue;  fuch  a  limitation  being  confi- 
dered technically  as  irhporting  an  intent  in  the 
*  devifor  fo  to  convey.  And,  although,  by  the  abo- 
lition of  tenures,  the  foundation  upon  which  the 
principle  was  adopted,  which  gave  rife  to  that 
rule  of  conftruftion,  failed,  yet,  the  technical  im- 
port of  fuch  a  limitation  being  eftablilhed,  the 
conftruiflion    of  the  inftrument  continued   the 
,  fame,  the  prcfumption  being  that  the  words  were 
ufed,  notwithftanding  tenures  had  ceaied,  in  their 
common  and  ordinary  acceptation.     It  follows, 
confequently>  that  the  words  Heir  or  Iffue,  when  fo 

ufed 
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ufcd  in  a  devife,  cannot  take  effeft  as  a  defcription 
of  the  perfon  to  take  as  a  pur  chafer. 

m 

But^  although  the  alteration  of  the  date  of  the 
fubjeft  to  which  the  words  in  fuch  a  devife  ap- 
plied, was  held  not  to  furnifli  a  reafon  for  al^ 
tering  the  conftruftion  of  fuch  limitations^  the 
language  that  conftituted  them  having  gained  by 
ufage  a  fixed  technical  import;  becaufe  fuch  an 
alteration  would  have  been  productive  of  more 
mifchitf  hy  the  confufion  that  would  have  fol- 
lowed in  men's  ideas  refpe&ing  the  difpofition  of 
their  eftates,  than  could  have  been  compenfated 
for  by  any  benefits  that  could  have  arifen  by  de- 
parting from  this  rule;  it  by  no  means  followed 
that,  when  the  foundation  of  the  principle  upon 
which  the  rule  was  grafted  failed,  the  rule  that 
had  been  raifed  thereupon  fhould  be  extended 
beyond  the  precife  limits  it  had  at  that  time 
reached.  From  that  period,  therefore,  courts  of 
law  and  equity  feem  to  have  been  as  induftriouS 
to  takedevifes  out  of  that  rule  ofconftruftion  in 
favour  of  a  contrary  intent,  where  that  intent  is 
clear  and  muft  necejfarily  be  collefted  from  the 
devifor's  language,  as  they  were  aftute  in  their 
endeavour,  by  conftruftion,  to  bring  cafes  with- 
in that  rule,  while  the  principle  of  it  continued 
to  operate.  It  follows  that  the  iflue  or  heirs 
of  a  devifee  may  now  take,  under  that  de- 
fcription, contingent  remainders  as  purchafers, 

Aa  3  notwith-^ 


notwithftanding  a  previous  freehold  is  limited 
to  their  anccftors  by  the  fame  devife,  if  there  be 
language,  lb  modifying  and  qualifying  the  limi- 
tation as  to  make  it  not  quadrate  exa(fUy  with  the 
rule.  But  fuch  limitation  will  coiKliifively  be 
confidered  as  fo  doings  unlefs  it  be  fo  conceived  as 
neccffarily  to  import  an  intent  in  the  devifor,  that 
his  devifce  in  remainder  fhall  take  an  executory 
eftate  as  an  original  purchafer  of  a  contingent  re« 
mainder,  and  riot  an  eftate  i^i  remainder  executed 
through  the  medium  of  the  anceftorj  which  it  is 
dill  concluded  to  be  a  devifor's  intent  to  give, 
wherever  an  eftate  of  freehold  or  frank-tenement 
is  limited  to  the  anceftor  with  an  immediate  or 
mediate  remainder  thereon  to  his  heirs,  or  heirs 
in  tail,  or  iflue,  unqualified  with  other  reftriftive 
words  heceffarily  importing  a  different  eftate  to 
have  been  intended. 

A  devifee  therefore  may  now  be  defcribed  by 
the  words  "  Heir'*  or  "  Iffue"  of  one  who  takes 
a  previous  freehold  by  the  fame  devife,  if  the 
teftator  plainly  fliew  that  the  term  "  Heir"  or 
*'  Iffue*'  was  meant  by  him  to  be  undcrftood  a^ 

Haddon's  wfe,        Thus,  in  Haddoh's  cafe,  where  he  devifed  to 
374,  one  for  life,  and  fo  afterwards  to  every  perfon 

that  ftK)uld  be  his  heir  for  life  only  5  it  was  ad- 
judged  in  the  Common  Picas  to  carry  an  eftate 

in 
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in  pofiefllon  to  the  tenant  for  life,  with  a  remain* 
der  for  life  to  the  next  heir,  and  nothing  more. 

So  a  devife  of  lands  to  J.  S.  and  to  his  eldeji 
iffue  male,  he  having  no  fon  at  that  time,  was 
adjudged  not  to  be  an  eftate  tail,  but  for  life  only. 

•^       °  6  Rep.  17  b. 

And  it  was  faid  that  it  would  have  been  all  one  »  Moore  1 21. 
if  he  had  bad  a  fon. 


Lovelace  verf. 
Lovelace, 
Saville  75. 
Cro.  £liz.  40. 
2  Leon.  35. 


2  BuUt^So. 


But  if  the  limitation  in  HaidotCs  cafe  had  been  Supri  35S. 
to  A.  for  life,  and  after  to  every  perfon  who 
ihpuld  be  his  heir,  one  after  another^  for  the  term 
of  the  life  of  every  fuch  heir  only,  it  would  have 
been  void  J  for,  if  it  had  been  good,  the  inheri- 
tance would  have  been  in  nobody,  and  that  would 
be  contrary  to  the  rules  of  law,  fo  note  the  dif- 
tinftion. 


The  fame  point  was  adjudged  as  to  the  words 
^*  Iffue  Male "  being  a  good  defcription  of  the 
perfon  of  the  devifee  in  the  cafe  ofLuddington  and 
Kime^  where  A.  devifed  lands  to  B.  for  life  with- 
out impeachment  of  wade,  and,  in  cafe  he  (hould 
have  any  iffue  male,  then  to  fuch  iffue  male  and 
his  heirs  for  ever.  Here  the  fubfequent  linfiita- 
tion  to  the  iffue  male  of  B.  was  held  not  to  make 
him  tenant  in  tail,  but  to  be  a  contingent  fee  to 
his  iffue  male,  who  took  by  way  of  pur<:hafe  ^s  a 
devifee  fpeci6cally  dcfcribed. 

A  a  4  So 


Liiddinf(ton 
verf.  Kime» 
I  Salk.  224. 
L.  Ray  ID.  203. 
3  Lev.  435. 
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Backhoufe  vcrf-        go  ^hcre  the  limitation  was  to  one  for  life  only. 

Wells,  I  Eq.  •'' 

ca.  Abr,  184.     and  after  his  deceafe  to  the  iflue  male  of  his  body 

PI.  27.  ^ 

and  to  the  heirs  male  of  the  bodies  ofjuch  ijfucy  the 
word  "  Iffuc*'  was  confidered  as  a  defcription  of 
the  perfon  who  was  to  take  the  eftate  tail. 

Vide  scnnge  Thc  principle  upon  which  thefe  cafes  are  con- 

103*  b.  *^'  fidercd  as  not  falling  within  the  rule  bcforc-men- 
Cro."EUz.  !|^!'  tioned  feems  to  be,  that  the  word  Iflue,  being  in 
***^*^^''  its  moft  proper  and  technical  fcnfe  dcfcriptive  of 
the  perfon,  and  only  taken  as  a  word  of  limita- 
tion to  effeduate  the  intention  of  a  teftator, 
^though  it  ftiall  be  taken  in  the  fame  ,fenfe  when  it 
militates  againft  his  intereft,  as  it  fhall  be  taken 
in  when  it  operates  in  favour  of  his  intereft,  where 
it  is  ufed  in  the  fame  manner,  and,  therefore,  (hall 
be  confidered  as  a  word  of  limitation  as  well  where 
the  confequence  is  to  give  cffeft  to  proceedings 
that  deftroy  his  eftate,  as  where  the  confequence 
is  to  give  efFcft  to  his  claim  againft  any  aft  of 
the  tenant  for  life,  which  would,  if  it  were  confi- 
dered as  contingent,  militate  againft  his  intereft) 
yet,  it  Ihall,  when  it  is  evident  from  the  teftator*s 
manner  of  exprefling  himfelf  that  he  meant  to  ufe 
it  in  its  proper  fenfe,  viz.  as  a  defcription  of  the 
particular  perfon  to  take  and  not  as  nomen  coU 
leSlivumy  take  efFcft  in  that  fenfe  and  in  no 
other.  Now.  where  a  tcftator  lupcradds  words 
of  limitation  upon  thc  word  '^  IflTue,"  it  may 

fairly 
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fkirly  be  inferred,  that  he  did  not  ufe'  the  word 
**  Ifluc"  in  its  collcftive  fenfe,  for,  if  he  had,  it 
would  have  en^braced  that  defcription  of  perfons, 
to  include  which  he  has  uied  the  latter  words  of 
Limitation  fuperadded.  The  word  Iffue,  there- 
fore, in  fuch  cafe,  is  underftood  in  its  common 
and  ordinary  fignification^  i.  e^  as  a  defcription  of 
the  perfon  to  take. 

And  this  accounts  for  the  diftinftion  between 
a  defcription  by  the  words  **  Heir"  or  *'  Heir 
f'  Male**  and  by  the  words  '^  Iffue  Male,"  when 
accompanied  with  fuch  fuperadded  *^ords  of  limi- 
tation ;  for  the  words  '^  Heir  "  or  "  Heir  Male/' 
(being,  according  to  their  proper  technical  im- 
port, words  of  limitation,  /,  e.  nomina  colleSha, 
and  never  taken  as  words  of  purchafe,  /.  e.  a 
defcriptio  ferjona^  except  to  anfwer  the  evident 
intent  of  teftators)  will  not  be  rcftrained  to  the 
latter  fignification  by  merely  fuperadding  other 
words  of  limitation}  for  fuch  other  words 
are  only  a  repetition  of  what  is  before  expreffed 
by  the  words,  "  Heir  "  or  "  Heir  Male  "  in 
their  tcchaical  import,  becaufe  they,  include  the 
fubfequent  words  of  limitation,  viz.  ^*  And  his 
"  Heirs"  or  *^  the  like/*  for  every  heir  male     verf. Troiiop, 

^  cited  I  Alk. 

of  the  body  of  the  heir  is,  in  conftrudion  of  law,     4«»' 
an  heir  of  the  anccftor  himfelfj  for  which  reafon 
the  word3  added  are  confidered  as  words  merely 

declaracorv. 


Vid.  X>ubber 
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King  Tcrf. 
Bnrcbely 
3  Burr.  1103. 


declaratory,  and  do  not  rcftraifl  the  cffeft  of  the 
fomner  words;  and  therefore  where  lands  werfc 
devifed  to  J.  H.  for  life,  then  to  the  heir  male  of 
J.  H.  and  bis  heirsy  and,  for  want  of  fuch  Iffue, 
then  over  j  Lord  Keeper  Henley  held  that  J.  H. 
took  an  eftate  tail,  notwithftanding  that  the  words 
Heir  Male  were  in  the  fingular  nymber,  and 
attended  with  fuperadded  words  of  Lin\itation  in 
Fee, 


Miller  vcrf. 
Seagrove, 
Rob.  Gavelk. 
96,  ec  vid. 
I  Yez.  337. 


And  where  there  was  a  devifc.  to  M.  and  his 
wife  for  their  lives,  remainder  to  the  next  heir 
ynale  of  their  two  bodies,  it  was  held  a  devife 
in  taiL 


Trollop  verf.  So  whepc  the  devife  was  to  one  for  life,  and, 

Gavc'ik!';^!''*'    after  his  death,  to  the  ^ft  heir  male  of  his  body 
Et^^*. G(!!ii.    remainder  over;  it  was  held  that  the  firft  devifec 


z  u'/aymJ"'  ^^^  ^n  cftatc  tail. 

H37- 


The  foundation  of  all  which  cafes  appears  to 
be,  that  neither  words  of  limitation  fuperadded 
on  the  word  "  Heir"  in  the  fingular  number, 
nor  the  words  frfty  next,  or  eUefi  preceding  the 
word  Heir,  are  fufficient  to  Ihew  an  intent  in  the 
teftator  to  controul  its  technical  import;  for, 
neither  of  them  fumifh  a  ground  from  which  it 
muft  neceffarily  be  inferred,  that  the  teftator 
meant  td  ufe  the  word  Heir  out  of  its  ordinary 

fenfe. 
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fcnfe,  in  which  it  operates  univerfally  as  nomen 
colIeSivum-y  bccaufe  if  words  of  limitation  only 
be  fuperadded,  it  is  merely  exprejfio  eorum  qu£ 
tacite  infant  \  for  the  word  "  Heir  "'  imports  the   Mmftiai  vert 
heirs  of  fuch  heir;  fo  the  words  Next,  Firft,  or     ^^^Jl^.tn. 
Eldeft,  when  preceding  the  word  "  Heir,'*  only   chapman's  cafe 
cxprefs   that  which ^ the   word   "Heir"   itfelf    ^y^'^^^ab- 
implies,  viz.  Firft,  Next,  or  Eldeft,  taken  for    v.i>ay,MoSr« 
the  future  time,  the  one  t;o  fucceed  to  the  other     Abr.*4i>  g. 
from  time  to  time,  according  to  the  courfe  of  the     ^n^.ow'.^HS. 
commion  law.     Confequently  a  devifor  may  ufe     ,05^  FiuiJbSl 
cither  of  thefe  expreffions  without  any  intention     **' 
to  alter  the  technical  import  of  the  word  to  whicl\ 
they  are  joined. 

But  the  word  **  Heir  "  may  alfo  operate  as 
defcrtpHo  perfon^^  whereby  a  teftator  points  out 
who  fhall  be  his  devlfee,  if  he  add  words  to  the 
term  Heir,  from  whence   it  mtijl  be  necejfarily 
implied  that  he  meant  to  ufe  it  in  that  fenfe.         ^    • 
And,  therefore,  where  a  limitation  was  to  A.  for   aixIici's  cnfe, 
life,  and  after  to  the  next  heir  male  of  the  body     *    *p*  . 
of  A.  and  to  the  heirs  male  of  the  body  ofjuch  next 
heir  maky  the  devife  to  the  next  heir  male  was  held 
to  be  remainder  vefting  in  him  by  purchafc  i  be-^ 
caufe,    if  the  words   ^^  next  heir  male  '*    were 
taken  in  a  colleftive  fenfe,  the  fuperaddcd  words 
of  limitation,  viz.  "  And  to  the  heirs  male  of  the 
«  body  of  fuch  next  heir  male,"  muft  have  been 

rejedledi 
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rcjcfted ;  and  i(  the  words  *'  heir  male  of  the 
"  body  of  A."  had  been  taken  in  its  coUedtive 
fenfe,  both  the  words  "  next "  preceding  the  word 
Heir  and  the  fubfequent  limitation  muft  have 
been  rejeded ;  and  the  limitation,  being  to  the 
next  heir  male,  could  not  give  the  fee-fimple  to 
the  anceftor,  and  an  eftate  tail  in  the  anceftor 
would  not  anfvver  the  fupcraddcd  words  of  limi- 
tation to  the  heir:  befides  which,  the  words  of 
Imitation  fuperadded  arc  particulars  for,  in 
them,  the  teftator  ftiews  that  he  had  a  different 
idea  of  the  effcft  of  the  terms  "  next  heir  male  " 
in  the  lingular  number  from  that  which  he  had 
of  the  effe6t  of  the  terms  "  to  the  heirs  male 
**  of  the  body,  &c."  in  the  plural  number,  or 
otherwife  he  would  not  hav,^  expreffed  himfelf  in 
the  fuperadded  limitation  in  ilic*  plural  number; 
therefore,  the  words,  *\  to  xhe  betrs  male  of  the 
**  body  of  fuch  next  heir  male,"  preclude  the  ob- 
jedtion  to  the  uncertainty  of  the  teftator's  intent, 
which  exifts  in  the  former  cafes  put ;  becaufe,  it 
is  limited  "  to  the  next  heir  male  of  A.  and  to 
"  the  heirs  male  of  the  body  of  fuch  next  heir 
**  male,'*  which,  in  other  language,  is  tantamount  . 
to  a  limiution  "  to  the  next  heir  male  of  the 
"body  of  A.  and  his. heirs  male,"  in  which 
mode  of  expreflion  the  words  "  his  heirs'^  would 
fhew  that  the  word  next  was  meant  to  confine 
the  word  Heir  to  a  particular  pcrfon  ^  in  like 

manner 
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manner  as  in  the  preceding  cafe  o^  Lw^dingtm  Sopra359. 
and  Kime^  the  words  **  his  heirs"  were  confidered 
as  explanatory  of  the  intent  of  the  teftatoi^  to  ufe 
the  word  Ifluie  in  a  fenfe  applicable  to  one  iflue 
only. 

Secondly,  A  defcriptien  of  the  devifee  may  be 
fpecial,  operating  as  an  adlual  dcfcription  of  a 
f  articular  pcrfon. 

As  a  devifc  by  thefe  words,  *'  I  give  the  fee-  chvcke's  cafe, 
"  fimple  of  my  houfe  in  C.  to  my  coufin  A.  L. 
"  and,  after  her  deceafe,  to  W.  L.  her  fon," 
(which  W.  L.  was  her  heir  apparent.)  Here 
A.  L.  had  an  eftate  for  life  remainder  to  W.  L. 
herfonfor  life  by  Ipccial  defcription,  remainder 
toA.  L.  infee. 


So,  where  a  man  devifcd  lands  '*  to  A.  and  his  James  verf. 

heirs  during  the  life  of  B.  in  trufti  for  B.  and,  t.  joa.  99! 

1  E.  Ca.  Abr. 

"  afftr  the  deceafe  of  B.  to  the  heirs  males  of  the  114.  n.  s.  c. 

"  body  of  B.  now  living^**  B.  having  one  fon  then  \  weni^tu 

•  ••  Tfei*!*/*  *j  •  1*  by  names  of 

living.     By  this  devile  a  remainder  was  immedi-  Burchct  verc 

ately  vefted  in  the  fon  3  for,  the  words  '*  heirs  males  ^^^\^o, 

"  NOW  LIVING  "  in  a  will  were  a  full  defcription  pou."457?' 
of  the  fon,  who  then. was  the  heir  apparent  of  B. 
and  known  by  the  devifor  to  be  fo. 


cc 


Again  where  one  made  his  will  and  devifed  his   Traffoni  ct  ux. 
eftate. to  truftees,  in  truft  that  his  daughter  might     ai.  a  vcrn, 


66g. 


receive 
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receive  the  profits  for  life,  remainder  to  the 
/econd/on  of  her  body  to  be  begotten  in  tail  male^ 
&c.    The  daughter  married^  and  had  a  fon 
Edmund^  who  died  in  twelve  months  after  his 
birth,  and,  after  his  death,  a  fecond  fon  Richard, 
who  lived  to  eighteen  and  died  without  iffuc : 
The  queftion  was.  Whether  Richard,  not  being 
born  till  after  the  death  of  Edmund,  was  2,  fecond 
/on  within  the  intent  of  the  will  ?  and  the  Lord 
Chancellor  was  of  opinion,  that  Richard  was  a 
fecond  fon  and  mufl:  take,  although  it  did  not  ac- 
cord with  the  tcftator's  dcfign  ;  but,  as  the  will 
was  worded,  he  could  not  be  excluded.     The 
fecond  fon  was  the  fecond  in  order  of  birth. 

Ibid.     ,  And  it  is  obfervable,  in  the  laft  cafe,  that 

dicre  were  negative  words  in  the  will,  viz.."  that 
he  did  not  by  his  will  dcvife  the  eftate  to  the 
eldcft  fon,  becaufc  the  teftator  expcded  his 

daughter  would  nmrry  lb  prudently  as  that  the 

« 

"  eldeft  fon  would  be  provided  for."  But  even 
thcfe  were  not  fufficient  to  exclude  Richard,  who 
was  the  fecond  (on  by  birth,  though  afterwards 
he  became  eldeft. 

tVern.733.  So  if  a  man  devife  to  his  heirs  in  borough 

Englifh,  or  to  his  heirs  in  gavelkind,  foch  fpecial 
heir  Ihall  take,  although  he  be  not  heir  general 
at  common  laws  becaufe  he  is  fpecifically  de^ 

fcribed^ 


cc 

t€ 
CC 
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fcribcd,  and  diftinguiihed  £ro4n  tkc  heir  geticral 
at  corhmon  law. 

But,  it  being  neceflary  to  the  conflitiition  oCa 
devife,  that  there  be  a  devifee  certain  or  capable 
of  being  made  fo  j  the  law  requires  every  oncy 
claiming  in  that  charaSaer,  to  anfwer  in  all  rc- 
fpefts  the  defcription  the  deyifi>r<  has  given. 

Thus,  if  one  daim  uAdcr  the  defcription  of 
heir,  he  mtift  ihew  that  he  is  heir  in  that  fenfe 
in  which  the  teftator  has  ufed  the  ternir 

* 

Now  an  beir  may  b$  in  four  ways.   , 

Fif ft.    Hdr  with  relation  to  the  anceftor  of 

the  perfiih  fo  defcribed,  as  heir  general. 

•  * 

* 
Secondly.     Heir  by  particular  deicnpuon  of 
the  teftator,  as  heir  fpecial. 

Thirdly.  Heir  widi  relation  to  property^  or  tp 
^le  diing  t<»  be  inherited. 

V 

■1 

Fourthly.  -  Heir  by  inference* 

^  Firft.    Heir  with  relation  to  the  anoeftor. 

And,  in  this  view  of  an  heir,  o;ne  cannot  make 
another  heir  unlcfs  he  be  ftriftly  fo.    Therefore, 

<  the 
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Ac  word  "  heir,"  in  this  fcnfe,  will  not  fcrVc  fot 

a  name  of  purchafc,  if  the  perfon  claiming  be  not 

lawful  heir.     Confequently,  where  A.  devifed 

Jc11k.cent.103.   that  the  heir  of  B.  ftiouid  fell  his  land,  and  B. 

was  attainted  of  felony  in  the  life-time  of  A. 
and  then  A.  died,  the  eldeft  fon  of  B.  could  not 
fell  the  land;  for  he  was  not  heir,  becaufe  the 
blood  was  corrupted. 

»«•  "  gave  tmto  the  heir  of  his  brother  N.  and  to 

"  his  heirs  for  ever,  all  thofe  his  manors  of  M. 
"  and  T.  upon  condition  to  pay  debts,  &c." 
N.  the  brother  was  an  alien;  and  one  queftion 
•  was.  Whether  this  was  a  good  devifc  ?  And,  as 
to  this,  it  was  held,  per  tot  am  Curiam, /&zt  it 
was  a  void  devife ;  becaufe  there  can  be  no  de^ 
vife  if  it  be  not  known  whom  the  devifor  in- 
tends ;  then  when  he  faid  "  the  heir  of  my  bro- 
«*  thcr  N."  N.  being  an  alien,  there  was  no 
fuch  perfon  as  his  heir ;  for,  though  every  alien 
might  have  Ions,  no  alien  could  have '  ai\  heir ; 
for,  ^lius  eft  nomen  natur^ey  fed  bares   nomm 
juris. 

jcnk.Ccnt.4oj.       And  the  law  would  have  been  the  fame,  if 
.    the  word  Ifluc  had  been  ufctf-  to  dcfcribc  the 
devifee. 

Secondly^ 
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Secondly,  Heir  by  particular  dcfcription  of  the 
teftator  5  which  may  be  either  of  Heir  general 
or  heir  fpccial. 

Since,  wherever  a  teftator  dcffcribes  his  devifce  supn  367^  3^$ 
as  heir  of  any  one  generally^  none  can  take  under 
that  defcription  unlefs  he  fully  anfwer  it  in  all 
particulars;  it  follows  that  none  can  take  as 
fqch  during  the  life  of  his  ancaftor ;  for,  nemo  eft 
b/eres  viventis. 


Therefore  where  one,  having  iflue  two  fons 
and  two  daughters,  devifed  his  lands  to  his 
younger  fon  in  tail,  and  for  want  of  fuch  iflue 
J  to  the  heirs  of  the  body  of  hiis  eldeft  fon,  and 
if  he  died  without  iflue,  that  the. land  fliouM 
remain  to  his  two  daughters  in  fee.  The  teftator 
died,  the  younger  fon  died  without  iflue  living 
the  eldefl:  (on,  who  had  iflue  him  who  was  tenant 
•  in  the  afliz?.  It  was  contended  that,  notwith* 
•ilanding  that  by  way  of  grant  the  fon,  living 
his  father,  cannot  take  as  heir  (1.  e.  by  limita- 
tion as  heir  to  his  father)  becaufe  none  can  be 
faid  to  be  heir  to  his  father  as  long  as  bis  father  be 
alive  i  yet,  by  way  of  dcvife,  the  law  fliould 
favour  the  intention  of  the  party,  and  the  intent 
of  the  devifor  fliould  prevail.  But  the  Court 
were  unanimoufly  againft  it,  and  held,  that  it 

B  b  was 
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was  alt  oi>e  in  the  cafe  of"  a  devife  as  of  a 

^ant. 

So,  where  lands  were  devifed  to  A.  for  life, 
aiu),  after,  to  the  next  heir  melt  of  A.  and  the 
heirs  male  ^che  bod^  of  fuch  next  heir  male }  A. 
having  ifibe  a  fon,  nnade  a  feoffinent  to  B.  upon 
whom  the  fon  entered  ;  and  it  was  adjudged,  that 
the  entry  of  the  fbn  was  not  lawful,  for  che  re- 
mainder could  not  vcft  in  him  living  his  father ; 
becaufe  it  was  limited  to  the  next  heir  male  of 
A.  and  A.  could  have  no-heir  male  during  his 
life. 

Upon  the  fiimc  principle  as  that  upon  which 
the  preceding  cafes  arc  determined,  it  is  held 
that^  if  a  teftator  defcrib^  any  particular  heir,  as 
heir  male,  or  heir  female,  or  heir  of  his  nam©, 
or  the  like,  the  pcrfon  to  take  thereby  muft  an- 
Iwer  the  dtfirription  in  hfb  particulars  (i.  e.)  1t« 
JDF  (be  nwjft  be  very  heir,  as  well  as  male  or 
female,  or  of  the  teftator -s  name  3  becaufe  thefe 
words  operate  on  the  firft  taker  as  a  defcriph 
ferfond^^  and  name  of  purchafe. 

Thus,  where  fi.  haviiig  iffwe  three  diughtwt, 
devifdd  hereditaments  to  hi«  wife  for  lif45,  re- 
mainder, after  her  death,  to  H^^  executors  until 
out  of  the  profits  they  had  received  a  certain 

fuii;^ 


riiiih  foi-  preferment  of  his  daughters^  aijd,  fhefi,  the 
hereditaments  to  remain  to  hi$  right  heird  matei 
for  eter  i  atid  if  hid  heirs  males  fhoujd  diftiirb  hift 
executors  in  receiving  the  profits,  thap  then  their 
Hlatcs  ihoUld  ceafe,  and  the  land  fhould  be  di- 
vided ambngthe  daughters  then  livings  and  died; 
W.  $.  Was  found  to'  be  heir  mdl(  of  the  tcftator; 
But  the  Court  of  King's  Bench  held>  that  he 
could  hot  take  the  I'enriainder,  Becayfe  the  three 
daughters  were  the  heirS  general  j  aikl  this  jpdg-* 
tnent  was  ^Lfprmcd  in  the  Exchequer  GHaniber* 

So,  wher^  Wi  C  fcifed  of  tlie  l?irids  ip 
bueftiQn^  had  iflue  a  fon  dhd  ^  daughter^  and 
the  daughter  married  D-  by  whom  Ihe  had  ilTue 
Iwp  daughters^  t.  and  E. — W;  C.  by  willj  de- 
Vifcd  an  annuity  put  df  the  (aid  l^nd  to  his 
grandchildtt^n  J.  and  ]E.  arid  £.16  legacy  to 
G.  C.  his  own  brother,  and  then  devifed  the 
Jarids  to  his  fon  for  life>  and^  if  he  died  without 
ifluc  of  his  body,  then  to  go  unto  his  rigi^t 
heirs,  of  his  Hamfe  and  pofterity^  fquaify  to  be 
liividcd  part  and  part  alike  i  And  the  (Jueftlon 
\ras.  Whether  the  devife  unto  the  right  heirs  qf 
his  n^me  and  pofterity  was  a  good  derife  to  his 
brotherj  who  was  of  his  name  ?  And  ont  point 
ruled  wjiSj  that  it  fhould  npt  go  td  his  brother  i 
bpcayfe,  though  of  his  name^  he  was  flot  heio 
for^  the  iifue  of  the  daughter  was  heir. 

Bb  a  And 
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And  the  rule  of  law  is  the  fame  as  to  truHb 
eilates  fo  devUed. 

suriiug  r.  Thus,  where  S.  conveyed  e(btes  to  truftees 

ch.  54.  and  their  heirs,  upon  truft  to  convey  the  fame. 

Trin.1695.  urri.^         1 

and  any,  or  every  part  thereof,  to  fuch  penon,  and 

for  fuch  term,  time,  and  eftate,  as  he,  by  his 
laft  will  and  teftament  in  writing,  (hould  direA, 
limit,  and  appoint,  and,  for  want  of  fuch  ap- 
pointment, &Ci  and  afterwards,  by  will,  dcvifed 
Co  S.  S.  his  nephew  fome  houfes^  but  he  was 
only  to  have  £:  50  out  of  them  till  his  age  of 
twenty-four,  and,  if  he  died  before  twenty- 
four,  that  then  the  truftccs  (hould  convey  the 
faid  houfes  to  the  right  heirs  male  of  S.  and 
for  default  of  fuch  heirs  male,  to  the  right  heirs 
0/  S.  for  ever ;  and  did  appoint,  that  the  faid 
truftees  and  their  heirs  fhould,  within  fix  months, 
&c.  convey  the  manor  of  D.  to  his  nephew,  R.  S»* 
(who  was  his  heir  at  law)  if  he  fhould  then  be 
living  for  his  life  only,  or,  if  he  Ihould  be  dead, 
to  his  heir  male,  to  hold  to  him  and  his  heirs  male 
for  ever,  and  for  want  of  fuch  iflue,  to  his  own 
right  heirs  for  ever%  S,  died  leaving  R.  S,  his 
heir,  who  died  leaving  iflue  I.tf  daughter.  After- 
ward S.S.  the  nephew,  and  S.  his  fon,  filed  a  bill 
againft  the  truftees,  infifting,  that  either  S.  S."  the 
nephew  was  intitled  as  right  heir  male  of  S. 
or  elfe  S,  the  younger  as  heir  male  of  S.  S.  the 

nephew : 
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nephew :  And  it  was  contended,  on  the  part  of 
the  plaintiffs,  that  this,  being  the  cafe  of  a  truft 
and  a  will,  ought  to  have  the  moft  favourable 
conftruftion  i  then  it  was  very  plain,  that  th« 
teftator  intended  his  eftate  Ihould  be  continued 
in  die  name,  and  go  to  the  males  of  the  family ; 
that  this  was  not  the  limitation  of  an  eftate[ 
but  a  diredion  to  the  truftcerto  make  a  con- 
veyance J  and  that  right  heir,  in  this  cafe,  Ihould 
be  underftood  to  mean  hejr  apparent.    But  the 
tord  Keeper  difmifled  the  bill,  and  decreed  the 
trtiftees  to  convey  to  die  defendants,  I.  and  her. 
huftand,  the  heir  general,  as  right  heir  of  S.  ac 
cording  to  die  will,  they  having  filed  a  crofs  biJl 
for  that  purpofe. 

But,  if  die  teftator  clearly  Ihew  by  pofitive 
^ords,  or,  if  it  muft  neceflarily  be  inferred  from 
fids,  that  he  meant  one  to  take  by  the  defcrip- 
tion  of  a  particular  heir,  who  was  not  ge- 
neral heirj  that  intent  will  be  carried  into  exc^ 
cutioo. 

*  t 

$ 

As  if  one  devifc  in  thefc  words,  «  I  give  to  Hbb.  34. 
"  my  heir  male,  wbicb  is  my  brother  A.  J5.j"  this 
will  be  a  good  devife  to  A.  B.  aldiough  the 
teftator  have  a  feo  who  is  heir  general. 

Bb3  So^ 
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^^  3ic!  So»  if  a  man^  having  a  ho^  op  land  in  Pa^ 

^oiigh  Englilh}  buy  lancis  lying  within  iCj  an4 
fhen,  b}  bis  will,  giv^  hU  rx^w  p^rehafed  land; 
tQ  bis  heir  pf  bis  houfe  and  land  in  9^®%H 
Bnglifb  for  the  more  commodious  ufe  of  it  %  fti<}^ 
heir  in  Slorough  ^ngliih  will  take  the  land  by  tk9 
devife  as  bfns  faRUiQrn^  or/aiiuji,  not  n^tfts  Qt 
kgitimus  n  ioj;^  Af  i^cent  15  ceftaii^  ar^d  no| 
conjectural, 

* 

Cited  Pybvs  T.        So,  in  the  cafe  qted  by  Xjs^  Jfykk  wheit 
Jveau'371,     *  oian,  having  twft  daugjhters  and  «  ne|Jiewt, 

gave  bis  dau^tera  %fioo  I.  and  gav4  thir  Ja^ 
fo  bis  uephe\if  by  the  name  ^  h>  i^^  mk^, 
^oyide4  that  if  his  daughters  trouble^  the  \i%\x% 
t:hc  dcvifc  0/  tb?  2,000  /.  flipuld  he  void  ^  die 
deviib  \o  sib^  nephew  was  a^odge^  gcfod^  ^U 
thpu^  be  w^  n€|t  facif  general  i^  bccaufe  (bo 
fleyiibr  exp^elsly  cpol^  ^ticc>  that  bia  thrM 
davighters  wer«^  h^  heirs,  an^  (b^rffby  fi^cw^  bi^ 
intentioft  iq  f  xst«de  |hem. 

» 

liikert.wan.        Ag?iin,   where  pne,   having  ilTue   two  fons, 

4^,\'65,^''    ^'  his  eicteft  f«*   his  farm  called  ^«iftfly,   to 
ii^'ii*"^**^'  <^  hin^   an4   hisi    b^irs    rt«]le    fflf    eyeri    if  a 

^'  female,   m^  next  heir  ra  allow  s^  pay  tQ 
«^  h?r  aoo/,  in  money,   or   ?2/.  a  year  out 
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*  of  the  rents  and  pfroflts  of  Dmjiy,  and  (baft* 
**  have  all  the  reft  to  himfelf;  I  meg«^  ttij  *&«* 
"  heir^  to  him  atnd  hb  heirt  Kialei  for  e*er.- 
The  derifor  ,died>  and  D,  the  fdn  ent^^d  aikt 
died  leaving  iffue  J.  D«  a  daughter,^  and  then; 
the  younger  fon  entered  into  the  land  ih  queftion ; 
and  the  queftion  was.  Whether  the  younger  fon 
was  intitled  ?  And  the  Court  held  that  he  was  ; 
firft,  becaufe  it  was  manifeft  that  the  devife  to  D*« 
was  an  cftate  tail  malej    fecondly,  that  it  was 
^ipparent  that  the  devifor  had  a  dcQgn  that  if 
D.  had  a  daughter,  flie  ftiould   not  have  the 
lands  ;'for  the  words,  "  if  a  fcmak,  then  my  next 
**  heir,"  &c.  muft  be  intended,  as  if  he  had  faid. 
But  if  my  fon  D*  fliall  have  only  tfllfe  a  female, 
then  that  perfort,  who  would  be  my  next  heir  if 
fuch  iflue  female  of  D.  was  out  of  the  way,  fliall 
have  the  land.   And,  to  rttake  his  mtent  morfe 
manifeft,  he  gave  a  rent  to  fuch  female  out  of 
the  lands,  which  demonftrated  that  he  had  no 
defign  that  flie  fhould  have  the  land,  for  (he 
could  not  have  both  the  land  and  a  rent  liTuing 
out  of  the  land;  and  if  the  intent  of  the  de- 
vifor was  apparent,  and  it  did  not  contradift  the 
rules  of  law,   it  ought  to  be  purfucd.     Then 
^hen  the  devifor  faid,  "  I  mean  my  next  he\r 
*'  to  him,    &c/*    by    the  wordis   "  io  him" 
which  were  of  the  liiafculine  gender,  it  was  ap- 
parent that  he  intended-  the  male  hei#,  and  the 
•    •  B  b  4  words 
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words  '^  to  him"  were  tantamount  to  the  word 
male  -,  fb  that  it  was  the  fame  thing  as  if  he 
had  faid^  *^  I  mean  my  next  heir  male/'  And^  as 
to  the  obje&ion  that  I.  was  male  but  not  heir, 
for  J.  D.  a  female  was  right  heir  to  the  devifor ; 
the  Court  faid  that^  if  the  party  take  notice  that 
he  has  a  right  heir,  and  fpecially  exclude  him, 
and  tben  dcvife  to  another  by  the  name  of  Heir, 
this  fhall  be  a  ipecial  heir  to  take. 

And,  upon  the  fame  principle,  one  may  take 
by  fpecial  defcription  as  heir,  even  in  the  life* 
time  of  his  anceftor,  if  the  teftacor  evince  his 
intent  fo  to  be ;  as  if  he  take  notice,  that  the 
anceftor  is  living. 


Dtrbtfbn  on 
Pem.  Long 
v«  Beaurnonc, 

1  Will.  12Q. 

iB'OwnParl. 
Ca.  48^).  et 
▼i4.  fupra  365. 
James  v. 
Riclur^fon. 


Thus,  where  S.  after  devifing  hereditaments 
to  truftccs  for  twenty-one  years  for  the  payment 
of  debts,  &c.  fettled  the  fame  on  the  firft  fon 
of  his  body  lawfully  begotten,  and  the  heirs 
male  of  the  body  of  fuch  firft  fon  lawfully  iffuing, 
and,  for  default  of  fuch  iflue,  to  his  coufin  J.  S. 
for  ninety*niae  years,  if  he  (hould  fo  long  live, 
remainder  to  his  firft  and  other  fons  in  tail  male, 
and,  in  default  of  fuch  iflue,  remainder  to  the 
heirs  male  of  the  body  of  the  tcftator's  aunt 
E.  L.  lawfully  iegotien,  and,  for  default  of 
fuch  iflue,  remainder  to  his  own  right  heirs. 
The  teftator  alfo  gave  a  legacy  to  his  faid  aunt 


i 
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E.  L.  wberely  be  took  notice j  thatjhe  was  livings 
and  that  Jbe  bad  three  Jonsy  A.  B:  and  C.  to 
whom  he  gave  a  legacy  of  500  /.  He  likewife 
gave  to  D.  B.  who  was  his  heir  at  law,  an  an-* 
nuity  ouf  of  -the /aid  hereditaments  of  1 50  /.  per 
enmumy  and  to  ber  children  500  /.  a  piece.  Af- 
terwards the  teftator  died  without  iflue^  as  did  alfo 
J.  S.  i  upon  which  the  queftion  was.  Who  was  in- 
titled  to  the  teftator's  real  eftate,  whether  his  heir 
at  law  D.  B.  or  A,  the  eldeft  fon  of  the  teftator's 
auntE.L*?  And  oneobjeAion  taken  to  the  claim 
of  A.  was,  that  £•  L,  his  mother  being  living  at 
the  teftator's  death,  there  was  no  beir  of  E.  L. 
nor  could  be  whilft  (he  was  living;  and  that  Heir, 
being  a  legal  term,  could  be  undcrftood  only  in  a 
legal  fenfe,  unleis  ibme  other-  word  or  words 
accompanying  it  ftiould  determine  the  fenfe 
otherwife,  as  beir  apparent,  or  heir  now  Jiving  $ 
and  it  was  faid,  that  the  word  begotten  did  not 
determine  the  fenfe  to  be  fpecial  s  becaufe  the 
word  begotten  or  to  be  begotten,  had  the  fame 
legal  conftru^lion ;  and  it  did  not  appear  that 
the  deviibr  had  any  intention  to  confine  the  de* 
vife  to  the  ifTue  male  of  E.  L.  then  living,  much 
lefs  to  A.  only,  who  would  take  as  the  hek  de- 
fcribed  by  this  devife.  But  it  was  adjudged  in 
the  Exchequer,  which  judgment  was  afterwards 
i:eyerfed  in  the  Exchequer  Chamber,  and  that  rc- 
yerfal  reverfed  in  the  Houfe  of  Peers,  that  A. 
10  was 
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was  mcickd  under  this  devlfe :  and  flic  ^nclpal 

rctfons  upon  wjiich  the  Court  bf  Exchequer 

founded  their  judgmenti  and  upon  which  the 

Houfe  of  Lords  affirmed  ic^  wire,  btc^ufe  it  wat 

evident  from  the  whole  will^  that  ht  was  the 

perfon  manifefily  defigned  to'  takft  by  the  appel'^ 

Jation  6f  the  hw  male  of  the  body  of  the  tef^ 

ia£$r'5  aunt  E.  L.  lawfully  bbg^tdn,  before  thd 

b^ir  general  of  the  teftacor>  who  wns  fo  take  no 

nfore  ihw  An  Ammtj  lb  long  as.  there  (hould 

be  i0ue  male  df  his  aunt  i  and  thenj  although 

^  word  Heiri  in  the  ftriAell  f^Afe^  fignified  ode 

who  had  fuccdeded  to  a  dead  anceftor,  yet>  in  9 

iTiore  general  fenfej  it  fignified  an  heir  apparent^ 

which  fuppofed  the  anceftor  to  be  living,   Then^ 

when  the  teftator  aUb  to<^  notice^  that  E.  L4 

the  anceftor  was  living  at  that  time>  and  gave 

her  a  legacy,  he  could  not  intend  that  the  firft 

fbn  fhould  take  flri&fy  as  heir^  \^hich  was  im- 

pofiibk  if ^  Was  livings  but,  as  heir  apparent  he 

might  intend  him  to  take. 


Gomlnght  on 
Dem.  Brook- 
ing ▼.  WbitCi 
cRlackft. 
kep.  loiOb 


Again,  where  B.  devifed  to  M,  his  wife,  inter 
gHa,  an  annuity  of  10  /«  per  annum  charged  upon 
the  eftates  in  queilioit  for  eighty  years  if  fhe  fb 
kmg  lired,  on  condition  that  fhe  claimed  no 
dower ;  and,  after  the  deceafe  of  M.  his  wife, 
devifed  annuities  of  40  i,  per  annum  each  to  hii 
daughters  E,  N.  M»  T»  and  A.  JHU  for  niner^ 
#  yearsii 


C  37f  3 

yemi  ifdie^fhoiildi^p^iMjri&lMglive;  alio. 
to  h46  daxYg^ter  M.  W.  the  wifef  oC  W,  aMthcr 
Mnuicy  of  40^.  pr  OHm^  for  feycntj  y^ars,  if 
ihe  and  the  teftator's  odly  fen  R.  B«  fliauld  joindf 
fo  loftg  Utc,  ifae  faid  terth  of  feyentf  years  to 
f  ommenoe  at  the  exptratioA  of  the  td-na  of  two 
years  thcrftaftdr  giTen   in    the!  eftafe*   to   lua 
faid  daughter  M.  W«  and  the  death  of  M.  hia 
^fe^  andjf  flibi<!€t  la  the  faaie  annuities,  gave  the 
(ftatea  tci  bfs  da<ighter  M,  W.  U9  two  ^^  from 
^  aftur  his  deceate,  with  remainder  to  R«  B.  hia 
l0n  Air  niqety^nine  years  if  He  fo  long  Isveds  and^ 
fubje6l  to  iucb  n)iie^-nine  yeats  tcnn^  he  devifdd 
the  fame  to  his  ibo  R^  B.  ahd  his  heirs  male 
and  to  the  heirs  of  his  daughter  M *  W*  jointly 
^  equally,  to  hold  to  the  heirs  male  of  R.B. 
lawfully  b^fdtten  and  to  the  heirs  of  M^  W# 
jointly  and  equally,  atid  their  heirs  and  affigns  for 
(veri  ^i^>  f^r  wziix.  of  heirs  male  lawfolty  begot* 
teil  of  the  body  <^  the  faid  R.  B.  at  the  time  of 
his  deceafe>  he  deyifed  the  fame,   charged  as 
^orefaid,  /^  tbf  hiirs  smJ  affi^s  of  the  UH 
^.  W*  lawfully  begotten  of  her  body^  to  hold  to 
^e  If  B|RS  and  aj^s  of  the  laid  M.  W.  for  ever. 
He  then  deyifed  aleafehold  houfeio  his  daughter 
y  S.  and  made  his  daughter  M.  W.  Ible  eite- 
putriK  aiid  refiduary  devifee  of  alt  his  peribnal 
find  real  eftate.    The  teftator  died^  Idaving  M. 
)^  W^otr^  lime  dcteaUed^  &•  B»  his  only  foni 
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and  heir,  and  fiVe  daii^iters  viz.  "M."!.  E.  A* 
and  M.  W.  i  and  R.  B.  the  fon  had,  at  the  time 
die  will  was  madej  a  fon  R.  and  two  daughters  $ 
and  M.  W.  the  teftator's  daughter  then  had  one 
fon^  and^  after  the  teftator^s  death,  ihe  had  an^ 
other '  fon, .  both' living,  and  no  other  children. 
On  the  dcadi  of  the  teftator,  M.  W.  entered* 
into  the  whole  of  the  eftate,  and  held  the  fame- 
for  two  years,  after  which  R.  B.  the  fon  entered, 
and  held  the  whole  during  his  life.     R.  B.  died, 
leaving  his  only  fon  R,. ;  upon  which  M.  W, 
entered  into  the    whole  of  the  eftates:  And, 
on  an  ejectment  brought  by  G«  on  the  demife 
of  R.  fon  of  R.  B.  againft  M.  W,  the  queftioii 
was.  Whether  the  plaintiff  was  intitled  to  re- 
cover ?    And  it  was  contended,  that  R/s  devife- 
to  the  heir  of  M.  W.  in  the  event  that  had  hap- 
pened was  void  i  for,  at  the  expiration  of  the. 
particular  eftate  by  the  death  of  R.  the  fon- 
living  the  daughter  M.  W.  nobody  could  take 
as  heir  of  M.  W.  for  nemo  efi  h^eres  viventis^ 
But,  by  De  Greyy  Chief  Juftice,  the  queftion 
is.  Whether  here  is  ^Jufficmt  defcription  of  the 
perfon  to  make  the  fon  of  M  W.  take  as  b^r  heir 
living  the  mother.  The  intention  of  the  teftator  is 
clear,  that  the  fame  favour  (hould  be  extended 
to  the  heirs  of  M.  W.  as  to  the  heirs  male  of  the 
body  of  R.    He  took  notice  that  the  daughter 
was  living,  by  leaving  her  a  term  and  ajuhjequeiu 

wnuity^ 
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dWfuity,  and  meant  a  prefent  intereft  fhould  veft 
in  her  heir,  that  was,  her  heir  apparent,  during 
her  life.  He  therefore  did  not  think  the  leffor 
of  the  plaintiff  was  intitled  to  more  than  a  moiety  , 

.of  the  eft^tes.      Gould,  Blackjioncy  and  Nares, 

JufticeSj  were  of  the  fame  opinion.     Black/tone 

♦  .  >  .     - 

thought  that,  as  the  teftator  had  varied  the  ter 
nure  of  M.  W.'s  annuity  from  that  of  the.  three 
j3ther  fillers,  thHr^  defending  on  their  bwn 
/mgle  lives,  and  ber's  on  the  joint  lives  of  herfelf 
^nd  her  brother  JR-  it  was  plain  the  teftator 
had.  b  his  contemplation  that  Jhe  might  furvive 
R.  as,  in  faft>  fte  did  j  and,  therefore,  jthe  Wor^ 
heir  muft  be  goBilrued  as  equivalent  to  ijjkey  ifi 
,order  to  make  him  take  in  her  life-time>  agree- 
able to  the  intent  of  the  teltaton 

^  But  there  were  formerly  great  doubts  enter- 
stained,  whether,  if  an  eftate  were  given  to  one, 
remainder  to  the  heirs  male  or  female  of  his 
BODY,  it  would  be  neceffary  that  the  perfon  to 

take  (hould  be  heir  as  well  as  male  ov  females 

« 

or,  whether,  under  fuch  a  defcription,  a  Ipecial 
heir  male^  or  female,  might  not  take,  notwithr 
ftanding  there  was  an  heir  general  in  ^  of  a 
different  defcription. 

Thofc  who  held  the  former  opinion,  grounded   ^°'  ^''"'  *^  ^' 
dicmfelvts  on  the  authority  of  Lord  Coke  in  his 

Comment 
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Comment  upon  LittktoHy  herein  it  is  ^terfj 
that  if  A.  have  iffuc  a  fbn  and  a  daughter,  and 
a  leafe  for  life  be  made,  the  remainder  to  thfc 
heirs  females  of  the  hiy  of  A.  and  A*  ditth,  the 
heir  female  can  take  nothing,  becaufe  (he  is  ndt 
heir  I  for,  (he  muft  be  heir  and  heir  female,  Ivhidl 
ihe  is  not,  becaufe  her  brother  is  heirj  and| 
therefore^  the  will  of  the  donor  cannot  be  ob- 
ferved,  becaufe  here  is  no  gift,  and  therefore 
the  ftatute  cannot  work  thereupon.  Lord  Coki 
refers  to  fcveral  autfiorities  in  fupport  of  this 
part  of  the  commentary  {  but  as,  M^X^n  invcftU 
gating  thcfe  authorities,  none  of  them  apply^ 
^ftcfb  except  thofe  that  refer  to  Sbellg's  calfe  as  re* 

ported  by  himfclf  and  by  Dj^er,  folw  374,  upoft 
thofe  authorities  alone  we  muft  rely  for  the 
foundnels  of  this  doftrine :  for,  the  reference^  to 
the  9th  Hen.  VI.  24  a»  fecms  to  apply  only  to 
an  obfervation  there  made  by  Elderker^  that  if 
land  be  given  to  a  man  for  term  of  his  life,  the  re- 
mainder to  the  right  heirs  female  of  ^^rangevf  which 
ftranger  dies  having  iflue  a  fon  and  a  daughterj 
and  then  tenant  for  life  dies,  the  daughter  of  the 
ftranger  ftiail  not  have  the  land  becaufe  flie  is 
not  heir  to  the  ftranger  j  which  is  undeniably 
law,  when  applied  to  a  limitation  to  heirs  male 
or  female,  without  reference  to  the  hoJs  Out  of 
-  which  they  are  to  fpring.     And  the  reference  tO 

1 1  th  Hen-  VI.  1 3  and  1 4i  which  is  a  further  ar gu* 

ment 
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ment  upon  the  (amc  cafe,  as  is  reported  9  Hen.  VI* 
24,  has  nothing  contained  therein  applicable  to 
this   qucftion ;  for,  the  principal  cafe'  reported 
both  in  9th  Hen.  VI.  and  i  fth  Hen.  VI.  turned 
entirely  upon  another  points     And  as  to  Bro. 
tit.  Done  42,  and  tit.  Nofme  i  and  40,  they  are 
only  inftances  where  one,  not  flri6Hy  heir  male  or 
heir  female,  may  take  by  defcent  performam  donL 
And  to  this  purpofe  is  the  cafe  put  by  Newtm^ 
then  a  Judge,  leth  Hen.  VI.  44 }  for,  he  fays, 
fuppofe'  one  gives  a  man  land  for  term  of  hts 
life,  the  remainder  to  the  right  heirs  males  of 
his  body  engendered,  to  have  to  them  and  to 
their  heirs  for  ever,  and,  the  donee  has  iffue 
a  fon  and  then  dies,  and  the  fan  has  iflue  a 
daughter  who  has  iffue  a  fon  and  dies,  and  then 
the  firft  fon  dies  without  ifEie,  the  fon  of  the 
daughter  fhall  have  the  land  for  ever ;  for  he  is 
heir  to  him  immediately,  and  the  donor  fliall  have 
no  mtereft  by  the  interruption  after  the  gift.     'Hi 
which  Fartefcue  affents  •   becaufe,  in  that '  caft, 
lays  he,  the  fon  of    the  daughter  claims  by 
force  of  the  gift,  (i.  e.)    as  heir  per  formam 
dotju  ■  ■  '-■ 

Then  comts'  Sbelh'^s  cafe,  in  which  Lord   shdicy^scafc, 

I  Rep.  9K 

Coke  lays  down  the  principle  before  mentioned. 
This  was  a  linihiation  to  A.  for  life,  remainder 
to  the  heirs'  males  of  the  body  of  A.  and  to  the 

•    '  •  heirs 
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lieirs  males  of  the  body  of  fuch  heirs  males,  anj 
for  default  of  fuch  iflue,  to  the  heirs  males  of 
the  body  of  B.    A.  had  iflue  tveo  fons,  H.  and 
E*    H.  had  ifliie  a  daughter  and  died  his  wife 
eft/cint  with  a  (on  -,  then  A.  limited  his  eftate  to 
himielf  for  life,  remainder  to  the  heirs  males  of 
his  body,  and  cf  the  heirs  males  of  the  body 
of  fuch  heir,  and  for  default  of  fuch  iflue,  to 
the  heirs  males  of  the  body,    &c. ;   and  one 
queftion  was,  Whether  £•  nnight  take  as  a  pur- 
chafer  as  heir  male  of  A.  there  being  a  daughter 
of  H.  living,  who  was  heir  general  and  right 
heir  of  A.  ?    But  from, the  report  of  this  cafe  in 
Coke  and  Morey  it  appears  not  to  have  been 
requifite  to  decide,  whether  £» .  the  fecond  fon 
could  take  by  purchafe  ^  the  Judges  having  held 
that  on  account  of  the  preceding  ufc  for  life  to 
A.  the  renmainder  operated  as  words  of  limi* 
ration,  and  gave  A.  a  vefted  eftate  tail  male; 
and  fo  the  fecond  fon  took  in  courfe  and  nature 
of-^a  defcent,  as  heir  male  of  the  body  of  A. 
till  the  birth  of  his  brother's  pofthumous  fon, 
who  then  became  intitled.     It  being  a  rule  of 
law,  that  when  hereditaments  defcend  to  an  heir 
in  a  remote  degree  and  afterwards  an  heir  in 
a  more  near  degree  is  born,  he  ihall  enter  and 
diveft  the  eftate  out  of  the  more  remote  heir. 
But,  if  the  more  remote  heir  claims  by  purchaie, 
the  nearer  heir   born  afterwards  cannot  ejeft 

hinu 
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him.  So  much  of  Lord  Coke's  Reportj  there- 
fore, as  applies  to  the  point  in  queftioa,  muft  be 
confidered  as  a  diSlum  of  Lord  Goke^s,  and  not 
as  the  judgment  of  the  Court :  but,  even  if  it 
were  agreed  to  by  the  Court,  it  would  be  an 
opinion  given  cto^r,  and  irrelevant  to  the  cafe 
in  judicature.  And  the  difference  taken  by 
Hare,  Mailer  of  the  Rolls,  in  Brook's  Reports, 
cited  in  Shelley's  cafe,  was  between  a  gift  in 
poffeflion  to  a  man  and  to  the  heirs  females  of 
bis  body,  and  a  leafe  to  a  ftrangcr  for  his  life,  the 
remainder  to  the  right  heirs  females  of  another ; 
and  not,  as  put  by-  Lord  Coke,  a  leafe  for  his  life, 
the  remainder  t©  the  right  heirs  females  of  his 
hody.  His  Lordfhip's  opinion,  therefore,  upon 
this  queftion,  muft  reft  on  the   general   argu- 

• 

ment,  and  not  on  the  authorities  vouched  by  him. 
Now,  the  general  argument  is,  that  if,  previous 
to  the  ftatute  de  donis  conditionalibus,  a  leafe  had 
been  made  for  life,  the  remainder  to  the  htirs 
males  of  the  body  of  J.  S* ;  in  that  cafe,  if  J.  S. 
had  two  fons,  and  the  ddeft  fon  had  died  in  the 
life  of  J.  S.  leaving  a  daughter,  and  then  J.  S. 
had  died,  the  younger  fon  of  J.  S,  could  not, 
after  his  death,  have  taken  this  fee-fimple  con- 
ditional by  the  common  law;  for  he  was  not 
heir  of  the  body  to  take  by  purchafe,  be- 
caufe,  firft,  he  ought  to  be  heir ;  and,  fecondly, 
heir  male.    And,  then,  fuch  a  limitation  fubfc- 

C  c  quent 
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qucnt  to  the  ftatute^  will  be  in  the  fame  pre- 
dicament. 

Butj  the  cafe  here  put  is  clearly  miftaken ;  for, 
if  the  eftate  for  life  was  limited  to  J.  S.  then 
the  fecond  fon  would  clearly  have  been  able  to 
take  as  heir  fpecial  by  dcfcent ;  and  if  the  eftate 
for  life  was  intended  to  be  limited  to  a  ftranger, 
then  the  cafe  put  by  Lord  Coke  is  the  very 
cafe  itfelfj  and  fo  is  only  arguing  in  a  circle, 
and  rather  begs  the  queftion  than  furnifties  any 
convincing  argument  of  the  truth  of  Lord 
C0.Litt.27a.      Coke'^  propofition.     Confequently,  Lord  Coke'^ 

concluHons  all  rcfolvc  themfelves  into  the 
fingle  queftion.  Whether  the  analogy  between 
this  cafe  and  cafes  where  the  limitation  is  merely 
to  heirs  male  or  female,  without  reference  to  the 
body  ftridly  holds,  and,  confiftently  therewith, 
the  conclufion  that,  firft,  the  donee  ihould,  in 
the  principal  cafe,  as  in  that  cafe,  be  heir,  and, 
fecondly,  he  fhould  be  male. 

.  Mr.  Serjeant  Rolle  feems  to  have  confidered 
Shelley^  cafe  as  confined  to  a  limitation  to  heirs 
male  or  female  generally;  for,  in  his  Abridg- 
ment, Vol,  ii.  416.  F.  PL  5,  in  citing  Sbelley*% 
cafe,  he  fays,  ^^  If  a  gift  be  made  to  A.  for  life, 
the  remainder  to  the  heirs  males  or  heirs  females 
of  J.  S.    and  J.  S.  die,    he  that  has  this  re* 

mainder 
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niain4er  ought  to  be  heir  at  common  law  to 
J.  S.  and  alfo  heir  male  or  female^  according  to 
the  gift;  or,  othervvife,  he  fhaU  not  have  this 
r^niainder. 

But,   the  interpofition  of  the  body  out   of 
which  the  heir  is  to  come,  feems  to  make  a 
material  alteration  in  the  cafe  i  for,  it  is  necef- 
fary  to  recollect  that,  in  ftridt  co/iveyances,   the 
words,  heirs  male  or  female  do  not  create   a 
conditional  fee   in  the  firfl:   taker    under  fuch 
a    limitation,   but   give  him  an   abfolute   fee^ 
confequently  as  the  common  law  knows  no  heir    co.  Litt.  27  a. 
to  an  abfolute  fee  except  the  heir  general,  the 
additional  defcription  does  not  fecm  to  point  out 
a  particular  heir,  but,  rather,  to  adjoin  a  quality 
without  which  the  general  heir  is  not  to  take, 
viz*  his  or  her,  being  male  or  female  -,  but  the 
cafe  of  a  limitation  to  an  heir,  male  or  female 
of  the    bodyy    feems  to    be  different  3    for,    at 
common  law,  and  before  the   ftatute  de  donis^ 
this  gave  a  conditional  fee,  fo  called  by  reafon 
of  the  condition    expreflcd  or   implied   in   the 
donation  of  it,  that,  if  the  donee  died  without 
fuch  particular  heirs,  the  land  fhould  revert  to 
the  donor.     But,  the  nature  of  a  condition  being, 
that  when  it  is  performed,  it  is  thenceforth  en- 
tirely gone,  and  the  thing  to  which  it  is  annexed 
become  abfolute  and  wholly  unconditional,  it 

C  c  2  followed 
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followed  that,  as  *  foon  as  the  grantee  had  ifluc 
born  of  the  defcription  required,  his  cftate  be- 
came abfolute  by  the  performance  of  the  condi- 
tion ;  therefore  if  land  had  been  given  at  tlie 
common  law  to  a  man  and  his  heirs  females  of 
his  body,  and  he  had  iffue  a  fon  and  a  daughter, 
his  having  a  daughter  had  been  a  performance 
^°Rep^  ^'h^     ^^  ^^^  condition,  and,  thereby,  he  would  have 

had  an  eftat^  which  he  might  have  aliened  in 
fee-fimple  abfolute.  Now,  from  this  inftance  it 
appears  that,  independant  of  any  view  to  the  de- 
fcent,  the  common  law  took  notice  of  a  fpecial 
heir  under  the  defcription  of  heir  female  of  the 
body,  who  was  not  general  heir ;  for,  to  the  pur- 
pofe  of  the  performance  -of  the  condition,  the 
donee  of  a  conditional  fee  is,  in  the  preceding . 
cafe,  confidered  as  having  had  an  heir  to  anfwer 
the  defcription  of  the  condition,  not  only  riot- 
withftanding  an  heir  general  be  living,  but,  alfo, 
in  the  life  of  the  anceftor.  And  if  fuch  an  heir 
fpecial  by  defcription  was  known  at  the  com- 
mon law,  it  is  clear  that  the  ftatute  de  donis 
made  no  alteratiop  in  that  rcfpefb,  the  operation 
of  it  being  to  confine  the  defcent  in  the  line 
prefcribed  only.  It  left  the  common  law  relati- 
ing  to  thefe  fpecial  inheritances  in  all  other 
refpefts  juft  as  it  found  it. 


If 
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If  then  (and  the  inftance  put  appears  to  me 
to  warrant  fuch  a  conclufion)  the  common 
law,  in  fuch  cafes,  acknowledged  an  heir  fpe- 
cial,  diftinguiQied  from  an  heir  general,  for 
the  purpofe  of  performing  the  condition,  it  ap- 
pears  to  be  neccffary  to  carry  the  idea  but  little 
further  to  contend,  that  fiach  an  heir  as  would,  at 
common  law,  have  been  an  heir  with  reference 
to  the  performance  of  the  condition  Ihould,  now, 
be  confidered  as  an  heir  to  take  by  defcription 
under  a  devife.  The  intent  of  the  donor  applies 
as  ftrongly  in  the  one  cafe  as  the  other,  and  the. 
reafon  of  the  thing  is  in  favour  of  this  con- 
clufion. Lord  Hoharty  in  the  cafe  oiCounden  ,Hob.  31. 
and  Clerkcy  feems  to  have  been  of  opinion,  that  if 
the  devife  in  that  cafe  had  been  to  the  heirs  male, 
of  the  lodyy  it  might  have  taken  efFefl:  \  for,  his 
Lordftiip  fays,  if  it  had  been  to  the  heirs  males 
of  the  body  of  the  devifor  (as  there  it  was  to 
the  right  heirs  males  of  the  name  of  the  devifor) 
it  could  not  have  ferved  the  brother  being  colla- 
teral, as  it  might  have  fcrved  an  iffue  male  of. 
himfelf  (the  teftator.)  \ 

And  Lord  Uale^   and    alfo    Wyld^    Tuftice,    Pybusv.Mit- 

ford,  I  Vent. 

were  of  the  fame  opinion,  in  the  cafe  oiPybus     372. 2  Lev.  75. 

,         .  Raym.  aiS, 

and  Mitford'y  where  M.  having  iffue  R.  by  one  3  Keb.239, 

VenttTy  and  S.  by  another,  covenanted  to  ftand  1  Frccm.  351, 

fcifed  to  the  ufe  of  hi^  heirs  males  begotten,  or  ^  ^" 

C  c  3  to 
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to  be  begotten  Qn  the  body  of  his  fecohcf  wife ; 
and  Ha/e  conceived,  that  this  would  be  a  con- 
tingent ufe  in  S.  by  purchafe.  The  great  ob- 
jeftion  againft  this,  he  faid,  was,  that  the  limitation 
Was  to  an  heir,  and  an  heir  which  ought  to  take  by 
purchafe,  ought  not  to  be  only  heir  of  the  body 
&c.  but  heir  general ;  but  he  thought  that,  the 
remainder  being  limited  to  the  heirs  of  the  body 
of  the  fecond  wife  begotten  by  the  hufband, 
fuch  a  limitation  would  mak6  a  Ipecial  heir  to 
ferve  the  turn ;  becaufe,  at  the  common  law 
before  the  ftatute  de  donisy  notice  was  taken, 
that  this  was  a  fpecial  heir,  and,  therefore,  it 
was  no  wrong  d6ne  to  make  him  here  a  qualified 
heir.  And  in  that  ftatute  it  was  faid,  "  when 
"  lands  were  given  to  a  man  and  his  wife,  and 
*'  the  heirs  of  their  two  bodies  begotten,"  fo  that 
the  ftatute,  itfelf,  took  notice  of  fuch  fpecial  heir. 

VideRobinfon         So,  the  cafc  put  by  Littleton,  fee,  352,  plainly 
rBUckT728.   proves  that   the  law  takes  notice  of  a  fpecial 

Sote  ol!  Litt.   ^^^^ »  ^^r  ^^^^  ^^^^  ^^  P"'^'  ^^  ^  feoffment  be  made 
119  a.  N.  3.      ypQjj  condition  that  the   feoffee  fhall  give  the 

land  to  the  feoffor  and  his  wife,  and  the  heirs 
of  their  two  bodies  begotten,  in  this  cafe,  if  the 

■ 

hufband  die  living  his  wife,  before  the  eftate 
tail  is  granted  to  them,  the  feoffee  ought  to 
make  the  eftate  as  near  the  condition  and  as 
near  the  intent  of  the  condition  as  may  be ;  viz. 

to 
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to  let  the  land  to  the  wife  for  her  life,  without 
impeachment  of  wafte,  the  remainder  to  the 
heirs  of  the  bodies  of  her  hulband  and  her  be- 
gotten. Now,  asj  under  this  limitation,  both 
hufband  and  wife  have  an  eftate  tail,  becaufe, 
being  limited  to  the  heirs  of  their  two  bodies, 
it  is  not  limited  to  the  one  more  than  to  the 
other  of  them,  the  wife  ceuld  have  no  general 
heir  during  her  life ;  confequently,  if  the  child 
of  their  bodies  is  capable  of  taking  under  fuch 
limitation,  it  muft  be  as  a  fpecial  heir  of  their 
two  bodies,  as  contradiftinguifhed  from  an  heir 
general,  which  the  wife  could  not  have  while  fhc 
was  living, 

Confonant  to  this  mode  of  reafoning  was  Lord    Brown  etsark. 

ham,  Pre.  CYu 

Cowper^ s  dtcifion  in  the  famous  cafe  o{  Brown  442,461.5 
and  Barkhamy  wherein  his  Lordfhip  determined, 
that  a  younger  brother  was  capable  of  taking 
as  heir  male  under  a  devife  to  the  heirs  male  of 
the  body  of  the  teftator's  grandfather,  though  the 
daughter  of  an  elder  brother  was  heir  general^ 
and  denied  Lord  Coki's  diftinftion  between  de- 
fcent  and  purchafe,  fo  far  as  it  applied  to  a  limi- 
tation, in  wbub  the  body  out  of  which  the  heir 
was  fo  $$me  was  particularly  mentiotted  or  de^ 
Jmbed, 

C  c  4  However, 
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However,    it   Is  neceffary  here  to  mention, 
that,  upon  a  bill  of  review  before  Lx)rd  Chan- 
cellor   Hardwickcy   his  Lordfliip,    although  he 
decreed  in  favour  of  the  fame  perfon  as  Lord 
CowpeTy  took  a  much  narrdwer  ground,  refting 
his  decifion  on  particular  circumftances  furnifhed 
by  the  cafe,  exclufive  of  the  limitation  to  the 
heirs  of  the  body.     His  Lordfliip,  as  is  ftated 
in  Mr.  Har grave's  Note  upbn  this  fubjeft,  Co. 
Jjitt.  ^%  b.  admitted   Lord  Coke^%  diftinftion  to 
have  been  long  ago  eftabliflied,  and  profcflTed  to 
determine  wholly  on  the  fpccial  circumftances, 
without  the  leaft  intention  of  impeaching  the  ge- 
neral rule,  that  he  who  claims  as  heir  male  by 
furchaje  muft  he  general  heir  as  well  as  neareji 
male  dejcendant.     His  words,  as  far  as  neceffary 
here  to  ftate  them,  were  thefe  j  "  As  to  the  firft 
*^  of  thefe  queftions,  it  cannot  be  denied,  but 
**  that  the  diftinftion  between  an  heir  male  of 
^^  the  body  to  take  by  defcent,  who  is  the  neareft 
*'  male  defcendant  of  the  party  claiming  through 
"  males  5  and  to  take  by  purchafe,  who  muft  be 
*'  heir  as  well  as  male  defcendant  of  the  body, 
'*  has  been  long  ago  eftabliflied.     The  ftatute 
**  de  donts  eftabliflied  the  firft,  and  the  fccond 
^^  has  been   laid  down   by  Lord   Coke^  in  his 
''  Comment  upon  Littleton^  and  is  taken  from 
!*  bis  argument  in  Shelley's  cafe,  and  Dyer's  Re- 

«^  port 
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*'  port  of  that  cafe ;  and  he  has  been  followed  by 
*'  feme  later  authorities.  Lord  Cowper  argued 
"  ftrongly  againft  the  rule.  If  this  doftrine  had 
"  been  res  Integra  at  the  time  of  his  decree, 
^^  or  was  fo  now,  I  am  fo  fully  convinced  of 
*'  the  unreafonablericfs  of  it,  that  I  would  never 
**  eftablifh  it.  '  But  when  a  rule  of  law  has 
*'  long  prevailed,-  it  ought  to  be  fupported, 
*•  though  it  be  not  ftridtly  agreeable  to  natural 
**  realbnj  for,  in  many  inftances^  it  is  more 
^^  material  that  the  law  is  fettled  than  how- it  is 
*'  fettled."  And  his  Lordfhip-  then  decided  the 
cafe  upon  the  particular  circunciffiariees  it  fur- 
nilhed,  from  whence  it  might  be  concluded  that 
a  fpccial  heir  was  rtieant. 

•  But  liord  Cowper's  opinion  upon  thie  genera! 
q^eftionhas  fince  been  confirmed- by  the  Court  of 
King's  Bench,  in  a  cafe  fent  to  them  from  die 
Court'  of  Chancery,  on  which  that  Court,  in 
cxprefs  terms,  certified,  that,  as  well  on  a  deed  as 
a  will,  where  a  third  perfon,  not  an  anceftor  of 
the  grantee,  gave  an  eftate  to  a  perfon  by  the 
dfefcription  of  heir  male  of  the  body  of  HV-P.- 
One  anlwering  that  defcriptioh  might  take  is- 
fpecial  heir,  although  there  was  an  heir  .general 
in  being,  a  complete  heir  of  the  perjmfrom  whefi 
hdy  the  entail  was  to  ijfue.  ■  '•* 

The 
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5  Burr.  »6 1 7.     limited  (in  contemplation  of  a  marriage  of  A. 

fon  of  A.  P.)  to  A.  P.  father  of  A.  until  tlie* 
folemnization  of  the  niarriage,  remainder  to  A, 
for  life,  remainder  toB.  wife  of  A.  for  life,  re- 
mainder  to  the  fir  ft  and  other  fons  of  A.  and 
B.  in  tail,  remainder  in  like  manner  to  the  firft 
and  other  fons  of  A.  by  any  other  marriage,  re^ 
mmndir  to  the  heirs  male  of  the  body  of  the  Jaid 
A.  P.  A.  P.  had  married  two  wives  j  by  the. 
firft  be  bad  ilTue  !•  P.  (who  died  in  his  life-time, 
leaving  a  daughter,  A.  W.)  and  a  fccond  fo;i 
W.  P.}  an4:.b3f!.his  fecond  wife  he  had  a  fon 
H..P;  &c.  A-  P*  by  will,  reciting  the  deadi  of 
I.  P.  without  iflue  male,  and  that,  in  confe- 
quence  thereof,  he  was  feifed  in  fee-fimple  of 
divers. iercdijta^i^ts,-  devifed  the  fame  to  W.  P, 
fi>r  -life  remaigdjur  to  his  firft  and  other  fons  in. 
tail  male,  and  for  want  of  fuch  iflue  to  the  heirs 
7»qle  of  his  i^^  begotten.  A.  P.  then  died,  leav- 
ing A.  W,  his  grand-daughter  and  heir  at  law, 
apfi.W.  P.  his  fecond  fon  heir  male  of  his  bpdyi 
wh9fe  iflue  male;  failings  H.  P.  became  heir  male 
to. A.  Pi. 5  aqd  one  queftion  was.  Whether  any 
and  what  eftate  pafled  to  H.  P.  as  heir  malcuof 
^^  Jbody  of  the  faid  A.  P.  by  his  will  ?  And  the 
Court  certified,  that  an  eftate  in  tail  male  pafled 
to  H.  P.  as  heir  male  of  the  body  of  A,  P,  by 
the  will. 

And 
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And  the  fame  point  was  rcfolved  in  the  Court  viA  Co.  utt. 
of  Exchequer,  m  the  cafe  of  Evans,  on  the  de-     n'<c  2.  Mich. 
mife  of  Burtenjhawy  againft  fVefion.  1775- 

And:  it  was  faid  by  Hale,  Chief  Baron,  and  ^^r/iSS?^' 
H^yndbam^  Bdxofiy  in  the  cafe  of  Snow  and  Qakr,  *^*- 
that  a  de^e  to  an  heir  may  be  intended  as  weli 
to  an  heir  apparent,  there  being  no  ither,  as  to  a 
real  hein  Sed  quaere  >  for,  it  is-  there  fak)  to 
have  been  determined  otherwife  in  the  cafe  of 
Fojier  and  Ram/ay. 

Thirdly^  An  heir  with  relation  to  property^  or 
the  thing  to  be  inherited. 

And  fuch  heir  may  be  either,  by  appellation, 
by  inference,  by  cuftom,  or  by  accident. 

Firft.  By  Appellation. 

V 

Thus  it  is  faid  by  Hciart,  that,  although  none  ^o**-  7S- 
can  be  truly  heir  but  him  that  tjje  law  makes 

fo,  yet  there  is  alio  an  heir  by  appellation  and  ^ 
vulgar  acceptance  which  imitates  the  ftate  of  a 

true  heir.    As  if  one,  by  will,  devife  that  his  ^^J^^Vch?!^'^ 

wife  fhall  be  folc  heir  of  his  real  eftate;  ot,  that  j9^-Noy4«. 

J.  S.  Ihall  be  heir  of  his  land.  stiies  308. 


So 


C    396    ] 

Rnch-irsnendo,       So  if  A.  dcvHc  that  B.  (hall  be  his  heir,  and 

said. 27.  ^  ^    ••»*v* 

C.  devifes  lands  to  A.  and  his  heirs ;  there  B. 
(ball  have  thofe  lands  as  heir  to  A.    Quaere. 

• 

And  in  the  above  cafes,  J.  S.  in  die  former, 
and  B.  in  the  latter,  fhall  have  the  land  in  fee ; 
for,  iiich  eftate  as  the  anceftor  who  conftitut^d 
them  relpcdtively  heir  had,  fuch  are  they  to  in- 
herit J  for,  the  word  Heir  fliall  relate  to  the  fame, 
eftate  that  the  party,  who  made  the  others  heir, 
had  in  the  land. 

^iK  M^^rc       *  "Thus  where  F.  having  the  lands  in  queftion 
«4^Hob.75.    and  twenty  acres  more  in  fee,  had  iffue  three 

fons,  J. — ^W.  and  A.  and  by  his  will  gave  to  W. 
his  -fccond  fon  ten  acres,  part  of  the  twenty,  and 
to  A.  his  third  fon  ten  acres,  other  part  of  the 
twenty  acres,  and  then  gave  to  J.  his  eldeft  fon 
the  lands  in  difpute,  and  willed  that,  when  J, 
Ihould  die  without  heirs  of  his  body,  W.  fhbuld 
be  his  heir,  and  A.   ihould  have  his  part,  and 
that  if  either  the  faid  W.  or  A.  fhould  die,  then 
one  of  them  (hould  be  the  odier's  heir,  and  died. 
Then  J.  died  without  iflue,  afterwards  W.  died, 
leaving   iflue   R,     Two  points   were  decided, 
firft,  that  the  laft  claufe,  that  W.  and  A.  fhould 
be  one  another's  heirs,  was  to  be  applied  to  the 
firft  claufe  of  the  divifion  of  twenty  acres  be- 
tween 


f 
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tween  them  (though  the  gift  to  J.  and.fo  to  W- 
for  the  lands  in  queftion  came  between)  arid  could  »  • 
not  be  applied  to  the  part,  given  to  J.  and  W.; 
becaufe  the  laft  claufe  was  reciprocai  iov  land* 
either  of  them  might  take  from  the*  other, 
which  fuited  well  the  twenty  acres;  for  W* 
might-  take  from  A.  by  furvivor,*  as  well  as  A. 
from  W.  which  could  not  be  as  to  the  lands 
given  to  J.  and  fo  to  W.  becaufe  W,  cotdd 
take  no  part  of  them  from  A,  Then,  touching 
thofe,  fince  there  was  an  cftate  in  tail  given  to 
J.  and  that,  for  default  of  iffuCj  W,  was  to  be 
his  heir,  that  gave  W.  ah  cftate  of .  inheritance 
either  in  fec-fimple,  or  in  fee-tail  as  J,  had. 
Secondly,  that  the  word  Heir,  in  the  latter  claufe, 
between  W.  and  A.  fhould  give  an  eftatc  for 
life  to  the  furvivor  j  becaufe  the  brother,  to 
whom  he  was  made  heir,  had  but  an  efta(e 
for  term  of  life  before. 

So  where  A,  devifed   lands  to  B.  and  G.    Gynesv.Kerflf- 
brothers,  and  that  if  either  of  them  died,  the     293, 
other  fhould   be  his   heir;    the   queflion  was. 
Whether  or  no  when  B.  died  C.  fhould  have. the 
fee  or  only  an  eftate  for  life  ?  and  this  diverfity 
was  taken,  viz.  that  when  a  fee  was  devifed  to  A.   . 
and  that  if  A.  died  B.  fhould  be  his  heir,  there 
B.  fhould  have  a  fee;  but  where  A.  had  but  an 
efbtc  for  life  by  the  devife,  there  B.  fhould  take 

but 
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.but  for  life.  But  Scijeant  Maynard  faid  that 
^«rhen  the  cafe  was  between  brothers,  thefe  words 
might  pafe  an  inheritance ;  becaufc  they,  by  in- 
tcndnient,  might  be  heirs  to  one  another :  But  if 
the  cafe  were  betwixt  ftrangers,  there,  to  fay  that 
the  other  ihould  be  his  heir  was  no  more  than  to 
fay  that  the  latter  fliould  have  the  cftate  which 
the  other  had.  But  the  Court  inclined  that  C* 
ihould  take  but  an  eftate  for  life. 


Clements  vcrf. 
Caflye,  Nay 
4S. 


Figottvcrf. 
Pcnrice, 
Pre..  Ch.  4^1. 


And  Pophamy  Juftice,  faid,  in  the  cafe  of 
Clements  and  Ca/^e,  that,  if  one  make  his  wife 
heir  of  all  his  lands,  this  gives  her  a  fee  therein ; 
but  otherwife  it  is  if  he  make  his  wife  executrix 
of  all  his  goods  and  lands;  for,  there,  land  ihall 
intend  fuch  land  as  flie  may  have  as  executrix. 
And  of  this  opinion  was  the  Court  in  the  prin- 
cipal cafe. 

And  in  fuch  cafe  it  will  make  no  difference, 
although  the  tcftator  have  no  lands  that  his 
legatee  can  have  as  executor.  Thus,  where  one 
made  his  neice  G.  executrix  of  all  his  goods, 
lands,  and  chattels ;  it  was  held  that,  although 
the  teftator  had  no  term  or  intcreft  for  years  in 
,  any  lands  whatfoevcr,  yet  his  lands  of  inheritance 
pafled  not  by  thefe  words. 


8 


Secondly. 
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Secondly.    By  Inference. 


ibid  Done  44. 
BcndI.et  Dalis 
2d  p.  77  PI.  7. 
King  vcrf. 
Rembally 
I  Roll.  Abr, 
833.  N.  2. 


If  one  be,  by  will,  conftituted  heir  without   inkerfai's  cafe, 

•  111  11  1  1  Bro.  Dcv.  38 

mentioning  the  land,  and  there  be  other  matter 
therein  from  whence  it  muft  neceffarily  be  inferred 
,  that  the  land  was  intended  to  pafs,  or  that  the  de- 
vifce  was  intended  to  be  made  heir,  he  Ihall  take 
as  fuch.  As  if  a  man  has  iflue  three  fbns,  and 
devife  his  lands  one  part  to  two  of  his  fons  in 
tail,  and  another  part  to  the  third  fon  in  tail, 
and  that  neither  of  them  (hall  fell  either  part,  but 
that  each  fhall  be  heir  to  the  other,  and  die,  and 
then  one  of  the  younger  fons  die  without  iffue ; 
his  part  fhall  not  go  to  the  elder  fon,  but  Ihall 
remain  to  the  other  fons  j  becaufe  the  words,  that 
the  one  (hall  be  heir  to  the  other  imply  a  re- 
mainder, viz.  that  each  Ihall  be  in  remainder 
after  the  other. 


So,  in  the  cafe  of  Baylor  and  IVel^l^,  which 
arofe  upon  a  will  whereby  one  devifed  in  thefe 
words,  "  I  make  my  coufin  Giles  Bridges  my 
"  fole  heir  and  executor,"  it  was  held,  after  fcve- 
ral  arguments,  that  the  devifee  fliould  have  the 
devifor's  lands  in  fee  5  for,  per  Roll  Chief  Juftice, 
although  the  words  of  the  will  be  not  proper, 
yet,  we  may  collect  the  teftator's  meaning  to  be, 
by  making  the  party  his  heir,  that  he  Ihould  have 
his  lands ;  and  it  is  all  one  as  if  he  bad  faid  '^  my 

heir 


Taylor  V.Webb, 
Styles  301, 
307,  319.  Et 
S.  L.  3  Keb. 

49.  PI.  23, 
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heir  of  my  lands'  And  here  he  not  ortly  m^es 
hinti  his  heir  but  his  executor  alfo,  and,  therefore, 
if  he  Ihall  not  have  his  lands,  the  word  Heir  is 
merely  nugatory  and  to  no  purpofe,  for,  by  being 
executor  only  he  fhall  have  the  goods.  In  fuch 
cafe,  therefore,  he  is  b^eres  faStuSy  not  natus.  Et 
$er  Jermariy  Juftice,  the  word  "  Heir "  implies 
two  things;  Firft,  That  he  fhall  have  the  lands. 
Secondly,  That  he  Ihall  have  them  in  fee-fimple, 
and  the  other  Jufticcs  concurred. 

But  it  is  obfervable- that,  in  the  preceding  calc, 
there  were  feveral  annuities  for  the  dcvifec  to 
pay,  and  that  the*  will  direfted  him  when  the 
conveyances  and  affurances  of  the  teftator's  lands 
were  laid  up,  which  circumftances  plainly  evinced 
the  teftator's  intention  that  the  devifee  fhould 
have  the  land.  But  the  Court,  in  giving  judg- 
ment, do  not  appear  to  have  reforted  to  thefe 
circumftances,  but  to  have  refted  upon  the  de- 
vifing  claufe  merely. 

Tiiiyv.CoUycr,        Again,  whcrc  one,  having  iffue  by  C.  three 
3  Kcb.  589.      daughters  S.— A.  and  E.  devifed  to  C.  for  life 

all  his  freehold,  wherever,  until  S.  his  heir  came 
to  twenty-one,  paying  to  the  heir  \os.  during 
the  term,  and  to  the  reft,  after  fifteen  years  old, 
aoj.  a  piece,  and  the  heir  to  pay  to  A.  and  E. 
100  /.  a  piece,  40/.  at  the  deceafc  of  the  wife,  &c. 

and. 
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wadf  if  S«  Kts  hdr  died  without  heir  before 
twenty-oncy  fo  th^t  the  lands  defcended  and  fell 
to  A.  then  A.  to  pay  to  E.  &c.  It  was  argued,  on 
a  queftifon  between  the  heir  of  fi.  and  S.  thkt  S. 
look  nothing  by  thJs  devife  by  irnplicatioh,  there 
being  rto  exprefs  devife  to  her.  Btit  on  the 
dthcr  fide  it  was  contended,  that  S.  was  fole 
heir ;  for,  it  was  all  one  to  devife  to  her  as  to 
make  a  ftranger  heir  of  his  land  j  and  here  the 
daughter  S.  was  not  fole  heir,  unlefs  made  fo  by 
the  intent  of  the  will,  which  fix  times  called  the 
eldcft  daughter  his  heir,  and  A,  the  younger 
daughter,  would  have  equal  fliare  in  the  land 
and  atfo  the  legacies*  £/  per  Hale,  Chief  Jiifticej; 
The  tefta4k>r  was  miftaken  in  his  intent  that  the 
eldefl:  daughter  was  his  heir,  but  intended  his 
lands  (hould  go  according  to  that  miftake ;  alfo 
flic,  that  is  called  heir,  is  to  pay  the  portions  to 
fhe  younger  daughters,  and  no  provifion  is  made 
ifor  heri  Therefore^  albeit,  here  is  no  exprefs  dc- 
tife  to  §•  yet  fhe  being  named  his  heir,  this  is 
fuflicient  to  exclude  the  reft  and  to  make  her  fole 
hein 

By  Cufi:om>  or  reference  to  Cufioni^    • 

«  « 

.  .Thus  cuftom  itaakes  one,,  not  heir  at  laitf,  a 
man's  h^ifsin  Borough  Englifh. 

D  d  So 
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So  one  may  make  a  man»  not  bis  beify  heii*  to 
him  by  reference  to  a  cuftomary  heir. 

Supra  374.  ^^  ^  ^  ^^^  ^y  ^^^  ^^^'*  ^^^  ^^^  purchafed 

lands  to  his  heir  of  his  houfe  and  land  in  Borough 

£ngliih>  for  the  more  commodious  ufc  of  it| 

there,  wc  have  feen,  that  the  youngefl:  fon,  u  e* 

the  heir  in  Borough  Engliih  Ihall  take. 

By  accident, 

3  Rep.  41  b.  As  in  the  cafe  of  a  poffeffio  fratrts,  which  facii 

^^**  fororem  efft  baredem\  for,  from  this  expreffioni 

of  Littleton^  it  is  to  be  implied  that,  in  this  cafe, 
the  lifter  is  bares  faSiis  s  and  that  the  law,  with- 
out other  aft,  does  not  make  the  fifter  heir,  but 
the  younger  brother  is,  though  of  the  half-blood, 
after  the  death  of  the  elder  brother,  bans  natus  to 
the  father;  for,  if  the  elder  brother,  neither  by  his 
own  aft  nor  by  the  poffeffion  qf  another,  gain 
more  than  defccnds  to  him,  the  Brother  of  the 
half-blood  (hall  inherit.  So  that  the  lifter  is 
made  heir  by  fome  aft  either  of  the  brother^  or 
feme  one  for  him,  which  gives  him  aftual  pof- 
feffion of  the  fee  or  freehold ;  and  if  the  elder 
brother  has  not  aftual  poffeffion,  or  if  it  be  fuch 
an  irfieritance  of  which  an  aftual  pofleffion  cannot 
be  gained,  it  Ihall  by  law  defcend  to  the  youngier 
brother  of  the  half-blood* 

In 
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In  all  thefe  cafes  of  dcfcription  bf  the  perfbn,  if 
it  be  made  with  fufficient  certainty,  fo  that  the 
perfon  intended  may  be  diftinguifhed  from  every 
other  perfon,  trifling  omiflions  or  mifprifions  will 
hot  make  the  devife  invalid;  for  the  ufe  of 
names  or  defcriptions  are  but  to  make  a  dillinc* 
tion  between  perfon  and  perfon;  and  therefore 
it  is  fufficient  if  the  perfon  be  fo  called  or  de« 
/bribed  that  he  may  be  diftinguifhed  fropi  every 
Other.  And  this  holds  both  in  cafes  of  civil  and 
natural  perfons, 

tn  cifes  of  civil  perfons, 

Ais,  where  one  devifed  tenements  in  London  to   Fitz.  dcv.  27. 
another  for  life,  the  remainder  over  eccleji^efan&i     s^c  piowd. 
Andrea  de  Hdhm,  it  was  pleaded,  on  an  ex  gravi     ^l^  ^^^  *" 
qu^ela  fued  out  by  the  parfon^  that  the  devife 
was  voidi  becaufe  the  church  was  not  ferfona 
cafnxi  to  which  it  was  demurred :  And  adjudged, 
that  this  devife  was  good  to  the  corporation  of 
the  parfon  of  the  church  of  Saint  Andrew  in 
Holborn  and  his  fucceflfors ;  for,  fuch  defcription 
was  fufficient  in  a  will  to  exprefs  the  parfon  of 
the  church  and  his  flicceflbrs,  becaufe,  though  he 
was  not  named  in  the  devife,  yet  he  was  compre- 
hended in  it, 

D  d  2  So« 
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15  nfonr9,f.g        So,  where  a  dcvife  ws^s  made  to  the  M^jror, 
Owen  35.        Chamberlain,  and  Governors  of  the  Hofpita)  of 

Saint  Bartbolomewy  in  London  j  whereas  they  were 
incorporated  by  the  nainc  of  Mayor,  Citizens, 
and  Commonalty,  it  was  held  good  by  Byer^ 
Wejion^y  and  Mmwocdi  for  it  agrees  with,  the  tefte 
of  the  corporation  of  the  city,  the  ma^yor,  and 
commonalty,  and,  therefore,  though  it  does  not 
accord  with  the  corporation  in  the  proper  name, 
yet,  being  by  way  of  devife,  it  Ihall  be  good. 

Foftcr  7crf.  Again,  where  W.  devifed  a  mefluage  to  his 

Walter,  Cro.  t     r      ^t  •     j  1  •/     /•        •  m 

Eiiz.  io6.        wite  for  life,  remainder  to  his  ion  in  tail,  remain- 
i6>'  *  der  to  the  Mafter  and  Wardens  of  the  myftery  of 

Cordwainers,  London^  who  were  incorporated  by 
the  name  of  Mafter,  Warden,  and  Commonalty, 
the  queftion  was.  If  by  reafon  of  tliis  miihomer 
of  the  coporation,  the  dcvife  to  them  was  void  ? 
£/  per  Curicmy  the  devife  is  good  j  for,  by  the  in- 
tendment, the  devifor  had  not  counfel,  nor  had 
cognizance  of  their  name,  and,  the  corporation 
being  known  ufually  by  that  name,  there  was  a 
fufficicnt  intendment  what  corporation  he  did  in- 
tend fhould  have  it. 

10  Rep.  5-.  So  a  devife  unto  a  college  by  a  name  knpwni 

'^ '  ^*"  although  it  be  not  by  the  very  name  of  the.  cor- 

poration, is  good ;  as  to  Trinity  College  in  Cam^ 
l^idgii  or  to  the  Univerfity.of  0;f/i?r^. 

In 
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In  ciafes  of  natural  perfons. 

As  if  one  be  known  by  the  name  of  Edward  codboit  17. 
miliamfon,  whereas  his  real  name  is  Edward 
Anderjon,  and  lands  are  given  him  by  the  name 
of  Edward  Witliamjon  \  the  fame  is  a  good  name 
of  purchafe. 


So  where  one,  having  a  reverfion  in  fee  ex- 
peflant  on  an  eftate  tail,  devifcrd  it  to  William 
Pitcairne  eldejljon  o{  Charles  Pitcaime  in  tail  male, 
remainder  over,  and  died ;  it  was  infifted,  on  a 
bill  exhibited  by  the  eldcft  fon  to  have  the  writ- 
ings  and  to  receive  the  profits,  &c.  that  the  devifee 
had  no  title,  becaufe  his  name  was  not  William 
but  Andrew 'y  but  the  Court  was  of  opinion  that 
the  plaintiff  fliould  have  relief;  the  reafon  of 
which  was,  that  there  were  other  words,  viz. 
eldejijon  of,  &c.  fufficient  to  point  him  out  with 
certainty. 


Pi'caimc  verf. 
Ki  afe,  et  al. 
Finch  Cliaii. 
Rep.  40^,  ct 
vid.  Daljfon, 
78,  8. 
Owen  75, 
RIvers's  cafe, 
X  Ack.  410. 


So  where  a    devife    was   to  Margaret y  the  Oynesrcrf. 

daughter  of  W.  K.  and  her  name  was  Margery^  rFTOm/293. 
it  was  held  that  fhe  fiiould  rake  thereby,  quia  con^ 
fiat  deperfonay  by  the  defcription. 

So  if  one  devife  land  to  the  wife  of  J.  S.  and  ^^  ^^'  ^7t. 

J,  S.  die^  and  flic  take  to  hufoand  J,  D.  and  then  'it.  dcv.  T?b. 

T^    J  ^  PI.  2.  PIOWU. 

W  a  3  the  3H- 
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.  -  the  devifor  die,  (he  (hall  take  the  land ;  an^  yet 
(he  is  not  the  wife  of  J*  S.  when  the  devifor  dies, 
nor  (hall  fhe  take  it  as  his  Vfik  :  but  the  intent  is 
that  (he  who  was  the  wife  of  J,  S,  at  the  time  of 
the  making  the  will  (hould  have  it,  and  the  perfon 
is  clear  by  the  defcription, 

"coii^  G.l?  Again,  if  a  man  had  devifed  land  to  Alexander 

Pev'  w!  c.       Nowek  Dean  of  St.  Paul  \  and  to  the  ^Chapter 

P1.4  piowu.     (j^^^g  2iTiA  their   fucceflbrs,  and  Alexander  had 
344.  •    '■ 

died,  and  a  new  Dean  had  been  made,  and  after-^ 
wards  the  devifor  had  died,  the  land  had  vetted  in 
the  new  Dean  and  Chapter;  and  yet  it  would  not 
have  vetted  according  to  the  words,  but  accord- 
ing to  the  intent  J  for  the  chief  inteqt  was  to  con- 
vey it  to  the  Dean  and  Chapter  and  their  fuc- 
ceflbrs  for  ever,  and  the  fingle  perfon  oi  Alexander 
Noivel  was  not  the  principal  caufe,  though  it 
might  have  been  one  of  the  caufcs  of  th^  de- 
vife, 

jajrgard  vcrf.  Upon  the  fame  principle  it  was  degreed  by 

Prcfch!i75.     Lord  ScmevSy  where  one,  his  wife  being  enjeint 

with  a  child,  (was  taken  fick  and  made  his  will, 
and,  thereby,  devifed  that  if  his  wife  Ihould  have  a 
potthumous  daughter  (he  Ihould  have  500/.  &c.) 
had  a  daughter  born,  and  afterwards  died  i  that 
this  daughter,  though  born  in  the  lif(?  of  her 

father, 
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father,  was  a  pofthumous  child  within  the  meaji* 
ing  of  the  will. 

So  if  a  devife  be  to  William  Earl  of  Pemhrokej  » i^ft.  i  »• 
or  William  Bi{hop  of  Salijburyy  and  his  name  be 
yobriy  the  devife  is  good ;  there  being  a  fufficient 
certainty  without  the  chriftian  name  j  for  there 
can  be  but  one  perlbn  Earl  of  Pembroke  or 
Bifhop  of  Salijbury^  wherefore  the  miftaken 
chriftian  name  ftiall  be  rejefted  as  furplufage, 
and  the  devifee  take  as  defcribed  by  his  name  of 
dignity  or  dcfcription  of  his  office^ 

But  if  the  defcription  be  falfe,  and  not  merely 
imperfcft,  the  devife  will  be  void. 

Firft,    In  cafes  of  civil  perfons. 

As  if  one  had  devifed  lands  to  the  Abbot  of  Hob.  33.  Bre. 
St*  Peter  J  where  the  foundation  was  of  St.  Paul^ 
there  the  devife  had  been  void,  • 

Secondly,    In  cafes  of  natural  perfons. 

As  if  one  devife  his  lands  unto  the  heir  of  his   vid.  coiung - 
brother  and  to  his  heirs  for  ever,  and  his  brother,     pays, 
^t  the  time  of  the  devife,  be  an  alien  not  hatu-     *      '^^' 
ralizcd,  the  devife  will  be  void.    The  reafon  of 

P  d  4  which 


I    ^8    J 

which  is,  that  the  devifee  was  felfely,  not  im- 
perfeftly,  defcribed  5  for,  no  alien  can  have  aa 


heir. 


i»crGiyn,ch'ef  But  if,  in  fuch  cafc,  hc  who  claims  under  the 
^"f'^Et^vid!  devife  be  proved  to  be  the  reputed  heir  of  the 
fupra.  brother^  then,  although  the  father  were  an  alicnj^ 

the  fon  might  take  by  the  devife. 


(if 
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OF      A 


TDeU3i^^  failins  of  eSfS<£€e. 


ADevifcj  conftitutcd  in  the  manner  that  lias 
been  defcribed  in  the  preceding  part  of 
this  Eflfay,  may  be  prevented  from  taking  efFeiSt 
from  various  circumftances  5  fome  of  which  ori* 
ginate  from  defefts  apparent  on  the  face  of  the 
inftrument,  others  from  collateral  matters,  or,  to 
fpeak  in  technical  language^  matters  dehors  the 
wilL    . 

Of  the  firft  kind  is  any  uncertainty  or  repng. 
nancy  in  the  words  of  the  will  itfelf,  which  may 
arife  either  from  an  obfcurity  in  the  dcfcription 
of  the  thing  devifed,  or  of  the  intereft  therein,  or 
as  to  the  general  intent  of  the  devifor^  thefc,  in 
legal  language,  are  termed  patent  ambiguities. 
Under  this  branch  alfo  we  may  include  limita- 
tions that  fail,  from  being  formed  to  attain 
pbjefts  which  the  policy  of  the  law  forbids  the 
cffeftuating. 

Cafes  of  the  fecond  kind  are,  where  wills  fail 
C>f  effeft  by  reafon  of  uacertainty  or  repugnancy 

aiifing 
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arifing  out  of  fa6ts  exifting  independent  of  the 
will  J  as  when  doubp  arife  as  to  which  of  feveral 
perfbns  or  things,  in  themfelves  fimilar  and  re* 
Ipeftively  anfwering  the  defcription  ufed  in  a 
wiir,  the  will  was  intended  to  apply  j  thefe  are,  in 
technical  language,  termed  latent  ambiguities* 

• 

Under  this  head  of  Failure  of  EfFeft,  likewife, 
may  be  ranked  cafes  in  which  a  will  becomes 
inoperative  by  reafon  of  the  teftator's  perform- 
ing or  fatisfying  it  in  his  life-time.  Alfo  thofc, 
where  a  devifee  waves  the  benefit  of  a  devife. 
And  cafes  of  fraud  by  breach  of  truft.  Likewife 
fraudulent  devifes,  under  the  ftatute  3  &  4  W, 
and  M.  c.  13. 

So  cafes  where  wills  fail  of  effeft  by  reaibn 
of  revocation,  whether  pofitive  or  implicative,  falj 
properly  under  this  branch  of  our  fubjeft, 

Of  each  of  thefe  modes,  by  which  a  devife 
may  become  inoperative,  I  (hall  relpeftivcly 
treat  in  the  three  next  chapters. 


0| 
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OF 


UNCERTAINTY  or  REPUGNANCY 


APPARENT     OK    TH£ 


jraCC     of   a    D<ZB(II3[$C 


IT  is  a  rule  univerfally  adopted  in  the  con- 
ftru&ion  of  wills^  that^  whenever  there  is  an 
irreconcilcable  uncertainty  or  repugnancy  in  the 
dilpofition  made  by  a  tcftator  of  his  real  property, 
the  title  of  the  heir  at  law  Ihall  be  preferred  to 
all  others ;  bfscaufe,  where  a  court  cannot  find 
words  in  a  will,  which,  either  exprefely  or  by  ne- 
ccflary  implication,  denote  the  teftator's  inten- 
tion beyond  the  poflibility  of  a  doubt,  the  rules 
of  law  direfting  defcents,  which  are  certain,  muft 
prevail  and  cannot  be  fuperfcded  by  an  uncertain 
devife.     Thus  one  ground  upon  which  Lord 

Hob.  34* 

Hobart  decided  in  Counden  and  Clerked  cafe  was,     Moore  86a 
that  the  claufe,  "  that  the  land  fhould  be  to  the 
'*  right  heirs  of  the  teftator^s  name  and  pofterity 
f'  part  and  part  alike,"  made  the  will,  then  in 

difcuflion^ 
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difcuffion,  repugnant,  uncertain,  and  infenfiblc ; 
for,  if  the  heir  were  preferred,  that  would  be  an 
entail,  and  then  none  could  fhare  with  him :  and, 
if  the  teftator  meant  that  all  diat  were  males  of 
the  name  ahd  pofterity  fhould  take  together,  thert 
the  effeft  of  the  word  Heirs  muft  be  rejeded, 
and  the  fons  fhoujd  take  equally  with  their 
father. 

Uncertainty,  and  repugnancy,  apparent  upon 
the  face  of  a  will,  may  be  eidier  in  refpeft  of 
the  application  of  the  words  of  the  will  to  the 
thing  devifcd,  or  to  the  quantity  of  intereft  therein 
meant  to  be  devifcd,  or  to  the  perfon  defcribecj 
by  the  devife. 

■ 

Firft,    in  rcfpeft  of  the  application  of  the 
^  words  of  the  will  to  the  thing  devifcd,  or  to  . 
the  quantity  of  intereft  therein  meant  to  be  de- 
vifed. 

9 

The  'firft  cafe  I  have  met  with  in  which  this 

was  the  principal  point  before  the  Court,  is  that 

^Atw"£        of  ^''^'''  and  Jtzvkke.     There  i;  feifed  in  fee,  de- 

riimSs.  ""^^^^^^^  ^'^  ^'■"^^'^  ^^"^  to  his  wife  for  five 
years,  &c.  and,  by  codicil,  added,  «  that  if  any 
«  of  his  three  fons,  W.  D.  or  I.  died  before  the 
«  five  years  were  out  of  tJie  freehold,  then  to  be 

"  equalh 
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;*^  equally  dhidfi  between  tbofe  of  his  fms  that 
*^  feould  be  then  living^''  and  no  mention  of  lands 
was  made  in  the  codicil.  W.  and  D.  died  witluA 
.five  years,  D.  leaving  his  wife  enfeint  with  a 
ehild.  And  the  queftion  between  this  child, 
.whp  was  heir  at  law  to  the  teftator,  and  1. 
the  furviving  btrodaer,  was,  as  to  the  applica^ 
tion  of  the  words  in  the  codicil;  whether 
they  referred  ta  the  freehold,  and  gave  it  to  the 
furvivipg  brother,  fb  as  that  he  was  to  have 
the  wJioJe  ibr  life,  or  whether  they  referred  to  die 
^vc  years,  term,  tequiring  tl^e  freehold  to  be 
divided  upon  the  death  of  either  of  the  {orit 
within  the  .five,  years.  And  it  was  argued  that 
for  want  «£  the  word  "  it  '*  the  latter  clauft 
could  not  relate  to  the  lands  given  ta  his  three 
fons,.  but  muft:  relate  to  the  remainder  of  the  five 
]rear&  in.  the  freehold,  viz.  that  fo  much  thereof 
ts  fhbuld  be  unexpired  ihould  be  divided  bttweeii 
the  fons*  @ut  on  the  other  fide  it  was  contended^ 
firft,  that  the  word  "  it "  muft  neceffarily  be. 
intended,  and  muft  relate  to  the  lands  given  to 
the* three ipns,  4ild  not  to  the  five  years;  becaufe 
the  land^  weee  the  laft  antecedent,  and  the  five 
year3,  by  adireft  and  pofitive  claufe,  were  given 
10  the  wifei  and  (he  was  to  pay  fome  legacies  out 
©f  it,  and- therefore  it  could  not  be  the  devifbr's 
intent  to  detooy  her  intereft.     Secondly,  That 

"to 


C    4X4    j 

^  to  be  divided  among  the  fons  "  made  thetft 
tenants  in  common,  and  not  joint-tenants;  And 
on  the  firft  argument,  three  Judges  were  of  this 
opinion;  but  Keeling^  Chief  Juftice,  conceived 
the  remainder  to  refer  to  the  five  years,  and  ndt 
to  the  lands  given  to  the  three  fons  to  be  divided. 
£/  adjornatur.  The  cafe  was  then  brought  on 
again,  and  the  Court  inclined,  that  the  lands  de^ 
mifed  for  five  years  to  the  wife  were  to  be  de- 
vided  between  D.  and  I.  as  furvivors;  for,  on  the 
devife  "  to  be  divided  on  the  death  of  any  of 
**  his  fons  within  five  years,"  without  faying, 
V)hat  Jhould  be  divided^  it  muft  be  intended  the 
lands  were  to  be  divided.  But  the  cafe  was 
again  adjourned,  and  then  came  on  again  for 
final  difcufiion,  when  the  Court,  on  different 
grounds,  decided  unanimoufly  in  favour  of  th^ 
child  of  D.  who  was  heir  at  law.  '  But  Keeling 
Chief  Juftice,  and  Hyde  Juftice,  were  of  opinion 
that  the  codicil  was  uncertain  and  derogatory y  and 
Jo  void. 

Fricc  vcrf.  Again  whcrc  p.  ftifed  of  two  mefTuages  in  fed^ 

skmn^'266,     having  iftue  two  fons,  R.  his  elder  fbn,  and  N^ 
Abr!  357?"  ^   ^^  younger  fon,  and  four  daughters,  E^  M.  0# 

and  A.  made  his  will,  and  thereby  devifed  his 
two  mefluages  to  N.  his  younger  fon,  and  he  to 
have  30/.  per  annum  for  his  maintenance  for  lea 
years  after  the  death  of  his  grandfather,  the  rc-« 

fiduc 
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fidue  of  the  profits  during  that  time  to  be  applied 
for  raifing  portions  for  his  daughters ;  and,  if  N. 
died,  then  the  eftate  that  N.  had  to  go  to  his  four 
daughters,  Jhare  and  Jhare  alikcy  and  then  the 
teftator  dcvifed  in  thefe  words,  "  and  if  it  Ihall 
"  pleafe  God  all  my /ons  and  daughters  die 
"  without  iffue,  then  to  my  filler  and  her 
"  heirs,"  &c.  The  devifor  died,  then  the  grand- 
father died,  and  then  N,  entered  upon  the  lands, 
and. died  without  Iflue.  Afterwards  the  four, 
daughters  entered  and  were  feifed,  and  one  took 
hufband^  had  iilue,  and  died,  and  die  hufiiahd 
claimed  to  be  tenant  by  the  curtefy.  The 
qucftion  was.  Whether  the  daughter  took  fuch 
an  eftate  as  intitled  her  hufband  fb  to  be  ?  It 
was  agreed  that  N.  had  but  an  eftate  for  life,  and 
that  the  words  Jhare  and  jhare  alike^  made  the 
daughters  tenants  in  common  for  life,  and  that 
the  word  eftate  as  ufed  here,  carried  no  intereft, 
but  was  only  a  defcription  of  the  land,  &c.  The 
doubt  therefore  was,  whether  the  daughters  took 
an  eftate  tail  by  implication  upon  the  laft  claufe 
in  the  will  ?  and  the  Court  wer^  unanimous  that 
they  did  not.  And  Herbert^  Chief  Juftice,  in 
delivering  the  opinion  of  the  Court,  faid  that  they 
would  favour  wills  in  their  expofition  as  far  as 
tliey  could,  but  where  thfey  were  fo  uncertain, 
that  the  intention  could  not  be  coUefted,  they 
ought  to  failfor  their  uncertainty.    That  here  the 

teftator 
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fcHitor  mi^  havefeveral  intents ;  for,  hentjght 
intend  that  the  daughters  fhould  have  the  eflate 
but  for  lifc^  and  then  that  the  fons  fhould  have 
Hf  and,  upon  their  death  without  iflbe,  that  the 
daughters  ihouKi  have  it;  or  he  might  intend 
that  the  Tons  fhouk)  have  an  eftate  tsul  after  an 
eftate  tail  in  the  daugkters ;  or  that,  after  the 
death  of  the  daughters,  it  ihould  deicend  to  the 
ibn&  in  fee,  and  if  they  died  without  iilue  to  the 
iffiie  ^  the  daughters  >  and  if  his  ibns  and 
daughters  died  without  iiSlie,  that  he  might  limit 
i  fee  after  to  his  fiften  Though  there  was  a  fee 
b^dtey  he  might  fa  ii  fend.  It  w^  quite  uncertain 
what  the  deviibr  intended;  and  therefore  dii» 
claitfe  wasuvoid  for  the  incertainty,  and:  there  was 
ijureftate  tail  in  the  daughters  and,by  coniequencej 
flo  tenancy  by  die  curtefy* 

But,  if  the  thing  dcvifed  be  clcarfy;  defcribecJ/ 
aa  error  in  words  of  demonftration  added  will  not 
vitiate  the  devife* 

•  '  * 

Blague  vcvf.  Tbtis,  whcrc  B.  ieiicd  in  fee  of  two  hoiifes  iit 

Car.  447, 473-  A-  thc  One  Called  the  Corner  Houfe,  in  the  tenure 
aW  ^"*'  of  B#  and  of  N.  and  of  anodier  houfe  thereto  near 
adjoining  in  the  tenure  of  H.  (which  was  the 
houfe^  in  qucftion)  devifed  his  houfe  caUed  the 
Comer  Houfe  in  Ai.  in  the  tenure  of  B.  and  H.  to? 
J.  3*  in  fecj  upon  condition  that  the  fame  be 

*  new 


379- 


[    417    3 

net7  built>  according  to  the  covenants  itifwien  me 
and  B.  C.  The  queftion  was.  Whether  the  h'oufc 
in  the  tenure  of  H.  adjoining  ta  the  comer-bou/e 
ihould  pafs  or  not  ?  Et  per  Curiam,  the  corner- 
hotife  only  pafled  by  the  will,  and  not  the  houfc 
adjoining  in  the  tenure  of  H.-^becaufe,. although 
the  comer-houfe  was  not  in  the  tenure  of  H*  but 
a  mifprifion,  yet  the  devife  was  good,  for,  it 
was  fufficiently  afcertained  before,  viz,  the  corner 
houfe  in  A*  And  the  addition  in  tenura  H.  al- 
though it  were  not  in  his  tenure  but  was  a  miftakc, 
was  but  furplufage,  and,  although  falfe,  fhould  not 
vitiate  the  devife  5  becaufe  the  devife  was  of  a 
thing  certain  at  the  firft,  and  Ihould  be  ex- 
pounded according  to  the  intent  of  the  parties  as 
apparent ;  and  the  caie  was,  they  faid,  the  ftronger 
here  by  reafon  of  the  covenant  to  re-edify  the 
corner-houfe,  and  not  the  other. 

So  a  devife  may  be  Void  for  repugnancy ,  As  vsdc  a  AnArfi 
if  one  give  lands  to  two  women  and  their  heirs  of 
their  bodies  7«^  bac  forma,  that  Ihe  that  furvives 
tenebit  to  tarn  diffam  terram  integram  to  her  ih  tail; 
or  give  to  a  man  and  his  wife  10/.  annually  to 
them  during  their  live^,  and  if  the  huA)and  die 
firft,  then  the  wife  to  have  but  5  /.  of  the  10  L 
In  both  thefe  cafes,  the  latter  provifoes  are  void; 
becaufe  they  are  repugnant  in  themfelves  to  the 
eftates  in  jointure. 

E  e  Secondly. 


12. 
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Secondly.  Of  uncertainty,  as  to  the  peifon 
defcribcd  by  the  dcvifee. 

If  the  perfon  of  the  devifec  be  abfolutely  un- 
certain, the  devife  will  be  void. 

Thus,  if  ohe  devife  land  to  the  two  beft  men 
of  the  White  Towers ;  this  devife  is  void,  for 
thefe  are  not  perfons  known,  and  there  is  no 
certain  intendment  to  be  collefted  from  the 
words  of  fuch  a  devife. 


per  Tracy, 
.f  Vcrn.  624, 

625.  ct  SirT. 

Raym.Sz.S.L. 

per  Bridgm. 

C.  Juft. 

Wibb's  cafe, 
I  Roll.  Abr. 

609.  D.  I. 
Etvid.Scropc's 

cafe  infra. 


Wood  V.  Tn- 
gcrfole,  8th 
|ac.  iBulft.6i. 
S.  C.  Cioke 
Ja.  260.  ill 
reported,  vid. 
PoHexfen.482. 
S.  L.  Hill  et 
Baker's  cnfe, 
cited  I  BuUl. 

.63.  et  vid. 
daville  92>  93* 


So,  if  a  devife  be  to  one  of  the  fons  of  J.  S- 
he  having  feveral  fons;  the  devife  is  void  for 
uncertainty,  and  cannot  be  made  good. 

And  if  a  man  devife  to  twenty  of  the  poorcft 
of  his  kindred ;  this  is  void  for  the  uncertainty 
who  may  be  adjudged  the  pooreft. 

Again,  where  a  man,  having  three  fons,  and 
being  feifed  of  lands  in  three  counties  in  fee- 
Cmple,  made  his  will,  and,  thereby,  devifed  one 
parcel  of  his  land  in  one  county  to  his  eldcft  fon, 
another  parcel  in  another  county  to  his  fecond 
.fon,  and  another  parcel  in  the  third  county  to 
his  third  and  youngeft  fon  j  and  devifed  further, 
that  if  any  of  his  fons  did  die,  then  the  one  of 
them  Jhould  be  heir  unto  the  other^     The  father 

died. 
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died,  and  then  the  eldeft  fon  died,  having  iflue 
a  fon  s  and  the  queftion  was.  Who  fhould  now 
have  the  land  which  the  eldeft  fon  had,  whether 
his  fon,  being  his  heir,  or  his  two  brothers,  being 
the  uncles  ?  And,  bjr  Fenner^  fFilliams,  Croke, 
and  Telverfon,  Judges,  the  will  is  good  to  the 
eldeft  fon,  and  his  liTue  fhall  have  the  land :  and 
the  fubfequent  claufe  in  the  will,  after  the  parti- 
cular devifes ;  viz.  **  that  the  one  (hall  be  heir 
"  to  the  other'*  is  repugnant  in  itfelf  to  the 
other  part  of  the  will,  and  therefore  void  in 
law  ;  for,  by  the  firft  claufo,  the  eldeft  fon  has 
riie  inheritance  and  an  eftate  for  life  in  his 
part  in  pofTcfnon,  and  a  fee-fimple  in  rever^ 
fion  in  the  other  parts,  and,  by  the  laft  claufe, 
it  is  not  certain  what  iflue  fhall  have  it;  and 
judgment  was  given  for  the  ifTue  of  the  eldeft 
fon  againft  the  two  furviving  fons. 

But,  if  a  man  have  three  fons,  and  devife  one  Brook, tit. dct, 
part  of  his  lands  to  the  fecond  fon  in  tail,  and  3  •  7  •  • 
the  other  part  to  the  third  fon  in  tail,  and  that 
•  neither  of  them  fhould  fell  any  part,  but  that 
each  fhould  be  heir  to  the  other  and  die ;  in 
that  cafe,  if  one  fon  die  without  ifTue,  his  part 
fhall  not  revert  to  the  eldeft  fon,  but  fhall  re- 
main to  the  ofher  fon  j  for  thefe  words,  *^  that 
^'  each  fhall  be  heir  to  the  other,"  imply  a  re- 
mainder, being  in  a  will  which  fhall  be  intended 

£  e  2  and 
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and  adjudged  according  to  the  intent  of  the  d»- 
vifbr. 

Hambiedon  v.  And  fo,  in  HamhUdon  and  HambledotC^  cafe, 
3o^™i.3a"^iiz.  where  H.  the  father  devifed  to  his  eldcft  fon 
s.c.3L"'on.262.  Blackacrc,  to  his  fecond  fon  Whiteacre,  and  to 
cro.  Ei?z*/i63!  his  third  fon  Greenacrc  in  tail  i'  and  further 
Qwen  25.         willed  that,    in  cafe  any  of  his  faid  fons  died 

without  iffue,  then  the  Jurvivor  to  be  each  other's 
heir*  The  eldeft  fon  died  without  ifli.ie ;  and 
the  queftion  was.  Whether  one  or  both  the 
furviving  brothers  Ihould  have  Blackacre  ?  And 
the  Court,  on  the  firft  hearing  the  cafe,  was  in 
great  doubt  i  but  it  was  afterwards  holden,  that 
the  furviving  brothers  were  joint-tenants,  and, 
although  the  word  Survivor  was  in  the  Angular 
'  number,  yet,  in  fenfe,  upon  the  whole  matter, 
it  ihould  be  taken  and  conftrued  as  for  the 
plural  number  :  Survivor  fliould  be  each 
other^s  heir,  /.  e.  each  furvivor,  /.  e.  all  the 
furvivors.     So  note  the  diftindion. 


jjcidv.Wyraan,       And  where  one  devifed  in  thcfe  words ;  viz. 

Styles  240. 

c^Danvers        "  I  give  and  bcqucath  one  half  of  my  lands 
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to  my  wife,  and,  after  her  death,  I  give  all 
my  lands  to  the  heirs  males  of  any  of  my  fon* 
^*  or  next  of  kin  j''  one  queftion  was,  Who  was 
defcribed  by  the  latter  words  of  this  claufe  ? 
And  it  was  contended,  Jby  Latch ^  that  die  words 

Hcira 
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Heirs  Males  of  any  of  his  fons  were  words 
certain  enough  to  create  an  e{late>  for  it  was 
all  one  as  if  he  had  faid^  to  the  heirs  males 
of  all  his  fons  if  they  have  heirs  males,  or 
to  thofe  who  have  heirs  males  ;  and  the 
words  ^f  or  to  the  next  of  kin"  were  alfo  cer- 
tain enough,  being  joined  with  the  preceding 
words,  and  {hould  be  meant  to  the  next  of  kin 
and  their  heirs  males^  if  his  fons  had  no  heir$ 
males  j  for,  in  a  will,  if  there  be  words  to  •ex-  ' 
prefs  the  meaning  of  a  teftator  it  is  fufficient, 
though  the  words  be  not  apt.  But  Hale^  argued 
on  the  other  fide,  that  this  devife  was  void,  be- 
caufe  it  was  uncertain  -,  for  the  intent  of  the  de- 
vifor  did  not  appear.  It  appeared  not  what 
heir  male  ftiould  have  the  land,  whether  the 
heir  male  of  his  fon,  pr  the  heir  male  of  his 
next  of  kin,  fgr  the  words  were  disjunctive.  Et 
per  Roll  Chief  Juftke,  the  intention  of  the  tef- 
tator here  is  CMa  it  ficca^  and  fenfelefs,  and 
cannot  be  known  \  and  we  ought  not  to  framQ 
a  lenfe  upon  the  words  of  a  will  where  we  cannot 
find  out  the  tcftator's  meaning.  And  Jerman^ 
NicbolaSj  and  JJb,  Juftices,  were  inclined  to 
that  opinion ;  but  the  cafe  was  direded  to  be 
argued  again.  What  c^me  pf  it  does  nqi 
jj|)pear, 

E  e  ^  But 


tor  in  K.  B. 
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But  a  devife  is  never  conftrued  ablblutely 
vt)id  for  uncertainty,  but  from  neceffity  ;  for,  if 
there  be  a  poffibility  to  reduce  it  to  a  certainty, 
the  devife  is  good. 

Ungiy  V.  Pcaie,  Thu$  whcrc  onc  feifed  in  fee  of  a  houfe  at 
1312.  ic-Mod.  Ludgatey  devifed  the  fame  *^  to  S.  and  his  bro- 
Abr.  :?58.g."    *^  thers  fucceflively  for  their  lives,"  and  then 

Vin.  Abr.  tit.         ,  >,  /•  •       •  ^ 

Dev.D.  ca.  thc  tcftator,  after  mentioning  another  matter, 
^\?ta.  This  cafe  went  on  and  fald,  "And  as  for  my  houfe  at 
j^Sged'inc.'p.  "  Ludgate,  I  do  not  leave  it  to  S.  nor  his  bro- 
''^tniVut-'  ''  thers  afore  to  be  entered  on  and  enjoyed 
<Tn  wnf .fTr'    "  till  One  month    after  their  marriages."      S. 

at  the  time  of  making  the  will  had  two  bro- 
thers, R.  and  O.  S.  was  the  eldeft;  R.  the 
ftcond,  and  O.  the  third  fon ;  R.  died  in  the 
life-time  of  S.  and  O. ;  and  the  queftion  was. 
Whether  this  was  a  good  devife,  or  void  for 
uncertainty  ?  And  it  was'  argued  againfl: 
the  devife,  firft,  that  it  was  void  for  uncer- 
tainty, by  reafon  of  the  word  Ju€cejf%vely  not 
ihewing  which  fhould  take  firft  and  which  fecond 
in  fucceflion:  Secondly,  that  the  condition  in 
relation  to  marriage  made  it  more  uncertain  j 
for,  till  marriage  none  could  take  5  and  fuppofe 
the  fecond  brother  had  married,  and  neither  of 
the  other  two,  who  muft  have  took  ?  Certainly 
none  of  them;  for,  if  he  that  was  married 
flxould  taTce  firft,  then  that  would  overthrow  the 

other 


other  conftruftion  of fuccejjive^  that  the  oldeft 
ought  to  take  firft,  and  then  the  fecond,  and  then 
the  third.  Sed  per  tot  am  Curiam,  the  will  was 
good  and  certain  enough  i  for,  being  in  the  cafe  of 
brothers,  the  common  la^  was  a  guide  to  the 
expofition  of  the  word  Juccejftve ;  viz,  that  the 
eldeft  fliould,  after  his  marriage,  enjoy  it  firft 
for  his  life,  then  the  fccond,  and  then  the  third  \ 
and  the  Court  agreed,  that  the  claufe  about 
marriage  made  no  alteration  in  the  expofition  of 
the  will,  but  only  added  a  reftriftion  to  the 
deyife,  which  before  was  general.  And  there- 
fore that,  if  the  fecond  fon  had  married  before 
the  eldeft,  yet  he  could  not  have  taken  by  this 
devife. 


£e  4  OF 


C    424    ] 


O   I* 


tTNCEHTAINTY 


ARISING    ON- 


MATT 


R 


1 

IF,  from  circumftances  exifting  indepcndant 
of  a  will,  the  pcrfon  of  the  dcvifec  be  rcn^ 
dered  abfolutely  uncertain,  the  devife  ^ill  be 
void.  As  if  one  devife  an  eftate  to  his  fon, 
and,  on  enquiry,  it  turn  out  that  he  has  fevcraj 
fons  5  this  devife  is  uncertain  for  want  of  the 
teftator's  pointing  out  which  fon,  and  confe* 
qucntly  the  eftate  goes  tq  the  heir  at  law,  which 
is  the  eldeft. 


Cheney's  cifc, 
5  Rep.  58  b. 
ec  vid.  infra. 
Cap.  on  parol 
declarations 
andiivcrmencs. 


So,  if  one  devife  land  to  his  fon  John  gene- 
rally, an^,  upon  inquiry,  it  turn  out  that  he 
has  two  fons  of  that  name,  if  no  proof  can  be 
niade  of  the  devifor'3  intent  as  to  which  fon  he 
meant,  the  devife  is  void  for  uncertainty  j  be- 
caufe  the  law  will  not  make  the  one  or  the 
Other  by  CQnftruftion  inheritable ,  for  ncithcf 

th? 
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the  elder  fon  ftiall  have  it  by  courfc  of  law,  .be- 
caufe  the  elder  need  not  have  an  addition?  nor 
fliall  the  younger  have  it  by  conftruftion,  by 
reafon  the  father  need  not  have  limited  the  land 
to  the  elder,  as  the  land  after  the  death  of  the 
father  would  have  defcended  to  the  elder.  And 
therefore,  for  want  of  proof  pf  fuch  ii)tcnt,  the 
will  is  void. 

So,  alfo,  if,  from  circumftances  exifting  inde-  ibid, 
pendant  of  the  will,  it  become  abfolutely  uncer- 
tain what  land  the  teftator  meant  to  devife,  it 
feems  the  devife  will  be  void.  As  if  one  dc- 
vife  his  manor  of  R.  to  A.  and  his  heirs,  and 
it  turned  out  that  he  was  feifed  of  the  manors 
of  Great  R.  and  Little  R.  or  North  R.  and 
South  R.  and  no  proof  can  be  adduced  to  ihew 
which  manor  he  meant. 

But,  if  the  devife  were  of  one  of  the  tcftator's    vidc  Bacon's 

Maxims  zoo* 

manors  of  R,    then  the  devifce  Ihould  elect 
lyhich  manor  he  would  have. 


09 
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OTHER     MATTERS 


WHEREBY 


a     D  cE  (n  3(  ®  € 


MAY  FAIL  OF  TAKING  EFFECT, 


CiieJ  I  Buift.  A  ^  ^^^  S  E  may  fail  of  taking  effedl  by  rca- 
SiJVep"  '  -^f^  fon  that  the  intent  of  the  teftator  in  his 
will  doth  not  agree  with  the  rules  of  law ;  for, 
fuch  intent  fhall  be  void.  As  if  a  man  devife 
lands  to  A.  in  fee,  and  if  he  die  without  heir,  that 
B.  fhall  have  the  land.  This  devife  to  B.  is 
void;  for,  as  has  been  fhewn^  one  fee-fimple 
cannot  depend  upon  another. 

And  if,  in  the  writing  a  will,  the  teftator^s 
*inftru(5tions  be  not  followed,  the  devife  will  be 
void, 

Bownhaiiv.  Thus,  whcrc  D.  gave  inftruf}:ions  to  have  his 

Moonfisfi.      ^^  ^^  writing  made,  and  ordered  his  land  to  be 

given  thereby  to  one  of  his  fons  for  life,  and  the 

clerk 
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clerk  who  writ  it,  gave  an  eftate  in  fee;  the? 
Court,  except  Femer,  agreed  that  the  will  wa3 
altogether  void,  becaufe  it  was  not  the  will  of 
the  teftator.  But  Fenner  thought,  *^  that,  f^  a^ 
"  much  as  the  teftator  intended^  (that  was)  for  the 
*^  eftate  for  lifey'  it  fliould  be  confidered  ^s  hi^ 
will :  but  all  the  other  Judges  were  againft  him  iQ 
ppinion. 


But,  if  that  which  is  contrary  to  the  intent 
of  the  teftator  can  be  feparated  from  that  which 
is  agreeable  to  his  intent,  it  feems,  in  fuch  cafe, 
the  former  only  will  be  void.  As  if  one  be  ride  sir  Richard 
direded  to  devife  lands  to  the  teftator 's  wife,  cited  lUon.* 
and,  in  preparing  the  will,  he  infert  of  his  own 
head  a  condition,  Jcilicety  that  tl^e  wife  fhall  be 
ichafte^  this  condition,  though  ftanding  upoii 
the  face  of  the  will,  if  unknown  to  the  teftator, 
will  be  void,  and  the  devife  abfolute. 


3- 


A  devife  may  alfo  fail  of  operation,  by  doing 
that  which  the  law  would  efFeft  without  any 
fievife,  it  being  a  principle  of  law  that  a  man 
cannot  give  another  what  he  has  already,  for 
when  he  does  fo  nihil  oferatur.  Thus,  if  the 
tenant  in  uil  enfeoff"  the  donor,  it  is  no  dif- 
continuance.  Upon  the  fame  principle,  if  a 
teftator  devife  "  that  his  land  ftiall  defcend  to 

■  -        *  / 

2  *'  his 


Dyer  12.  PI.  5^ 
Counden  v* 
Gierke, 
Hob.  29, 
Godolphin  v;. 
AbingdoRt 
a  Atk.  57. 
Jenk.  Cent* 
248. 
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^  his  fon/'  the  dcvife  is  utterly  void  and  idle^ 
and  the  devifee  fhall  be  in  by  dcfcent. 


etDycr  ^54. 
33  Plowd.  S45. 
I  Roll.  Abr. 
616.  J.  I. 
Cro.  EUz.833. 
Vaugh<  271. 
S.  h.  of  a 
copyholdy  vid. 
Smith  V. 
Triggs, 
1  Strange  487. 
et  Hurft  V. 
Earl  Winchel- 
fea,»Burr.88o. 
S.C.  iBlackft. 
Kep.  187. 
as  to  appoint- 
ment by  will. 


So  if  a  man  devife  lands  to  a  perfon  that  is 
his  next  heir  and  his  heirs,  the  devife  is  void, 
and  the  heirs  fhall  take  by  defcent.  Thus,  in 
debt,  againlt  the  heir,  the  defendant  pleaded 
that  he  had  but  the  third  part  of  twenty  acres 
by  defcent.  The  ifliie  was.  Whether  he  had  not 
the  whole  ?  and  it  was  found,  that  the  obligor, 
his  father,  devifed  the  whole  to  his  wife,  until 
the  defendant,  his  fon  and  heir,  ihould  come 
unto  the  full  age  of  twenty-four  years,  and  from 
thenceforth  to  him  and  his  heirs.  And  judgment 
was  given  for  the  plaintiff  5  fgr  the  fee-fimplc 
defcended  to  the  fon. 


Vide£Rep.5Ta. 
Cbolmley's 
cafe,  et 
I  L.Rayni. 

5*3>  5*7- 
Salic.  233. 

Comyus  6a. 


Again,  if  there  be  A.  tenant  for  life,  remainder 
to  B.  his  fon  in  tail  male,  remainder  to  A.  and 
the  heirs  male  of  his  body^  remainder  to  A.  iq 
fee;  and  A.  having  another  fon  C  devife  his 
remainder,  after  the  death  of  B,  without  iflue, 
to  C.  his  fecond  fon  in  tail  male,  This  devife 
can  never  take  efFeft,  and  therefore  is  void ; 
becaufe  the  eftate  tail  in  the  father  will  defcend 
at  the  fame  time,  and  take  place  of  the  eftate  tail 
devifed,  and  then  the  devifee  will  take  the  old 
entail  by  defcent,  which  will  exclude  the  new 

eftatQ 
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cftatc  limited  by  the  will ;  becaufe  the  will  gives 
no  more  nor  otherwife  than  the  devifee  would 
have  taken  by  the  entail,  as  is  apparent  by  the 
comparifon  of  the  defcentsj  for  the  eftate  tail 
devifed  expires  equis  'pajfihus  with  the  eftate  tail 
in  A.  the  father. 

But,  if,  in  the  preceding  cafe,  the  reverfian  vid.  Ycw.  149, 
cxpeftant  upon  the  determination  of  the  eftates  ^"^"^^^  ^^^ 
tail  had  been  in  A.  the  devifor  inftead  of  a 
remainder^  the  devife  to  C.  his  fecond  fon  in 
tail  had  been  good,  though  it  could  never  by 
any  poflibility  have  taken  effed  in  pofleffion  1 
becaufe,  in  that  cafe,  tenant  in  tail  would  have 
held  of  him  in  reverfion,  and  he  of  the  chief 
lord ;  and,  confequendy,  the  devifee  of  the  re- 
verfioner  would  have  been  intitled  by  the  de- 
vife to  the  ferviccs  which  tenant  in  tail  is  to 
perform  during  the  continuance  of  the  eftate 
tail,  and  which  would  otherwife  defcend  to  the 
heir  general  of  the  teftator.  So  that  the  efFcft 
of  the  will  would  then  be,  that  B.  would  from 
thenceforth  hold  of  C.  inftead  of  holding  of  A. 
and  C.  would  hold  of  the  chief  lord,  and  the 
lord  fhould  avow  upon  C.  modo  et  forma  pra- 
diSis.  So  that  the  will,  in  fuch  cafe,  would  take 
cfFeft  by  creating  a  feignory  and  tenancy,  though 
it  could  /lever  take  cffed  in  pofleffion. 


This 
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'  This  rule,  that  the  dcvifcc  fhall  be  in  of  the 
elder  tide,  viz.  by  defcent,  has  been  faid  by 
fbme  to  have  been  adopted  in  favour  of  the 
heir,  that  he  might  be  in  of  his  better  tide,  and, 
thereby,  toll  an  entry,  or  have  a  warranty.  But 
if  that  were  the  cafe,  he  would  be  intitled  to 
an  cleftion  to  take  either  under  the  will  or 
•tinder  the  devife,  as  might  be  moft  for  his 
Vid. Styles  148.  advantage;  but  that  he  cannot  do.     The  rule 

ieems  rather  to  have  been  adopted  in  favour  of 
third  perfons,  viz.  of  the  lord,  for  the  preferva- 
tion  of  the  tenure,  (which  was  a  valuable  thing 
before  the  ilatute  of  Malhridge)  and  of  creditors 
for  the  prefervation  of  their  debts. 


Prcfton  V. 
Holmes, 
Styles  148. 
1  Roll.  Abr. 
626.  J.  2.  et 
Bathpool's 
cafey  z  Leon. 
101  >  3  Leon. 
118.  S.C. 
4  Leon.  35. 
Strange  491. 


And  the  alteration  of  an  eftate  in  reverfion 
that  the  law  cafts  on  the  heir  into  an  eftate  in 
remainder  which  is  given,  by  a  devife,  is  not 
a  difference  concerning  the  eftate  in  point  of 
eftatey  between  what  the  law  direfts  and  what 
the  devife  direfts  j  in  fuch  cafe,  all  the  diffc- 
retice  is  in  the  nianner  how  and  time  when  the 

•  heir  fhall  come  to  the  eftate.  And  therefpre, 
if  a  man  devife  land  to  his  wife  for  life,  the 

-remainder  to  J.  S.  (he  being  the  dcvifor's  next 
heir)  in  fee,  this  devife  is  void,  and  he  fhall 
be  in,  after  the  death  of  the  wife,  by  de- 
fcent, which  is    the    more   worthy  and  elder 

title. 
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*ide,    ^ipd   not  by  purchafe  by  way   of  tc^ 
mainder. 

So  if  the  limitation  in  fee  to  the  heir  by  de- 
vife  be  after  an  eftate  tailj  the  dcvife  will  be 
void  in  point  of  limitation,  and  the  heir  will 
take  by  defcent  and  not  by  the  will. 

Thus,  where  H.  had  three  fons.  A,  B.  and  C.   Nottingham  ^ 
and  devifed  lands  to  B.  his  fccond  fon,  after  the    i  ^*^*^*34- 

S.  C.  Comyns 

death  of  his  wife,  to  hold  to  him  and  his  heirs     8*-  ,„.„ 

for  ever ;  and  for  want  of  fuch  heirs  then  to  his     ^  Raym-  s^** 

own  right  heirs.      H.  died,   and  B.  entered, 

and  died  without  iffue  living  the  eldeft  fon  ;  and 

it  was  held,  firft,  that  the  fecond  fon  had  only 

an  eftate  tail,   becaufe  the  words   Heirs  here 

could  import  nothing  more  than  iffue,  forB. 

could  not  die  without  heirs  living  heirs  of  the 

father.     Secondly,  That  the  eldeft  fon  took  by  Nota,  Here  a 

defcent  and  not  by  the  will,  and  the  devife  over    voldcoXcwIs 

was  void  in  point  of  limitation ;  for  the  devifor/s    ^ferEt%ide  ' 

intent  was,  that  the  lands  fhould  defcend  from     ^6%ivotejL 

himfelf  and  not  from  his  fon  B. 

And  a  devife  of  an  eftate  for  life  to  the  heir   3  Leoti.a6. 
at  law  will,  if  no  further  difpofition  be  made 
thereof,  be  void  ;  becaufe  the  fee-fimple,  which 
defcends  upon  him,  drowns  the  particular  eftate 
for  life. 

Thus, 


I    43^    1 

3  Leon.  i5#       *   :Th\3S,  ivhcTt  z  itian  hid  ifTue  two  (fetughterf 

by  feveral  women,  and,  being  feifed  of  lands  in 
fee,  devifed  that  his  wife  (hould  have  the  moiety 
of  his  fands  for  years,  and  his  eldeft  daughter, 
at  the  day  of  her  marriage,  fhould  enter  into  the 
other  nrioiety.  His  eldeft  daughter  married  and 
died  without  iffue  :  Andthe  queftion  was.  Whe- 
ther her  uncle,  as  heir  at  law,  fhould  have  that 
rndiety  or  the  fourth  part  of  the  ^hole  land  ? 
And  this  depended  upon  what  intereft  the  elder 
daughCer  took  by  the  devife.  And  it  was  held, 
that  when  the  de:vife  was  made  to  the  eldeft 
daughter,  that  Ihe  might  enter  after  certain 
years,  the  inheritance  notwithftanding  paffed 
into  the  daughters  prefently,  they  were  intitled 
to  enter  in  common  as  one  heir  to  their  father  . 
until  the  marriage  j  and  then,  there  being  no 
words  of  limitation  of  any  eftate  that  the  eldeft 
daughter  fhould  have  after  the  marriage,  fhe 
could  have  but  an  eftate  for  life,  which,  as  to  a 
moiety  of  the  moiety  was  void,  being  merged  in 
the  fee  that  defcended ;  and,  as  to  the  other 
moiety  of  the  moiety,  did  not  remove  the  in- 
heritance which  was  once  fettled  in  them  as  co- 
parceners. Confequently  the  uncle  fhould  have 
but  the  moiety  of  the  moiety,  viz.  that  part 
which  defcended  to  the  eldeft  daughter,  and 
merged  the  eftate  for  life  devifed,  and  the  other 
fift«-  fliould  have  the  other  moiety  of  the  moiety 

5  ^^ 


\ 


} 
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of  the  land  which  pafTed  into  her  prefently^ 
fubjeft  to  her  fifter's  eftate  for  life  -,  and  fo  of 
the  moiety  devifed  to  the  mother  for  years  when 
it  fell  in. 

Charging  ah  edate^  devifed  to  the  heir  at 
lawi  with  money  to  be  paid  to  younger  children, 
is  not  fuch  an  alteration  of  the  ejiate  as  will 
make  the  heir  take  by  purchafe* 

Thus,  where  P.  fcifed  of  lands  ih  fee,  and  HiynfWorA 
having  ifTue  R.  S.' L  and  M.  fons,  and  N.  a  cro.  ehz'ssj, 
daughter,  devifed  to  S.  L  M.  and  N»  20  L  to  lioore'644. 
be  paid  unto  them,  when  they  attained  to  the 
age  of  twenty-one  years  -,  and  devifed  all  his 
lands  to  R.  his  eldefl:  fon,  to  hold  to  him  and 
his  heirs,  $^on  condition  bejhouldpffy  to  bis  otbit 
children  the  Jaid  /urns  appointed  unto  tbemy  ac^ 
cording  to  tbe  intent  of  bis  "ooill ;  and  if  be  refufed 
payment  of  any  of  tbe/aidfum  or  Jums  of  money, 
tbat  tben  neitber  be,  nor  bis  beirs,  fhould  bave  or 
enjoy  tbe  Jaid  lands,  any  devife,  title,  defcent,  or 
inter efi  to  tbe  contrary  notwitbftanding  j  but  tbat 
tbe  Jaid  Jons  and  daughter  Jbould  bave  it  to  tbem 
and  tbeir  heirs.  It  was  held,  that  the  firft  de-* 
vife  .to  the  fon  and  his  heirs  in  fee,  being  no 
more  than  what  the  law  gave,  was  void. 

Ff  So, 
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caarkcT-Smith,       So,  whcrc  onc,  feifed  in  fee,  dcvifed  lands  to 

Coroyns  yi* 

s.  c.  I  saik.     his  wife  for  life>  and  after  her  deceafe  to  his  next 

beir  at  law^  and  to  his  or  her  heirs ;  provided 
fuch  heir  (hould  pay  lOo/.  to  fuch  perfon  or 
»         perfons  as  his  wife,  by  will  or  other  legal  writ- 
ings ihould  appoint,    and  that  his  land  fhould 
(land  charged  with  the  faid  lOo/.    The  de- 
vifor  died,  leaving  a  daughter,  who  had  one 
fon  and  died.     The  wife  died  without  m^ing 
any  appointment  to  whom  the  lOo/.   fhould 
be  paid.    The  fon  of  the  daughter  entered  and 
died  without  ifiue ;  and  on  a  difpine  between 
the  heir  maternal  of  the  fon,  and  the  heir  pa- 
ternal, the  queftion  was.  Whether  the  fon  took 
by  purchafe  undec  the  will,  or  by  defcent  ?  And 
it  was  rcfolved  by  the  whole  Court,  that  the  hei# 
took  by  defcent  and  not  by  the  will ;  fdr  it  would 
be  mifchievous,  if  every  little  legacy  flioukt 
alter  the  courfe  of  defcent,  and  thereupon  the 
heir  might  plead  to  the  obligation  of  his  an- 
ceftor,  riens  per  difcettf. 


AUamv.Hebcr,       So,  whcre  a  father  devifed  his  lands  to  his 

s.c.  1  BUckft.  heir  for  payment  of  debts,  the  Court  held  that, 

*^*  notwithftanding  they  were  a  charge  on  the  land, 

yet  the  heir  was  in  by  defcent,  for  the  tenure 

was  not  altered. 


Again, 
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Again,  where  the  father  devifcd  hereditaments   ^,""«Tf'?»  ^• 

^  ,  ,  Inchbird, 

to  his  fon  and  heir  in  fee,  but  chargeable  with  »  l.  Raym. 
debts,  and  an  annuity  or  rent-charge  payable  to 
his  widow ;  it  was  held  by  Holt  Chief  Juftice, 
that  thefe  hereditaments  defcended  to  the  fon, 
and  were  affcts  5  becaufe,  whenever  the  devife 
conveys  the  fame  eftate  as  the  law  would  make 
by  dcfcent,  but  charges  it  with  incumbrances, 
the  heir  takes  by  defcent,  and  not  by  purchafe. 

And  the  law  will  be  the  fame,  although,  from 
the  circumftances  of  the  cafe,  it  will  be  nrioft 
beneficisd  for  the  heir  at  law  to  take  by  the  dc-» 
vife,  and  not  by  defcent* 

Thus,  where  a  man,  Icifcd  of  lands  a  parte   Hcdgerv.Row, 
matema,  devifed  them  to  his  executors  for  pay-     ^ 
ment  of  his  debts  for  fixteen  years,  and  after-* 
wards  to  one  that  was  his  heir  a  parte  matemn ; 
the  queftion  was.  Whether  he  took  by  defcent 
or  by  purchafe  under  the  will  ?  and  Cbarletvn^ 
before  whom  the  cafe  was  made,  inclined  that 
he  took  by  purchafe,  that  being  the  beft  for . 
him ,'  becaufe  then  the  heir  a  parte  paterna  might 
inherit  before  the  heir  a  parte  matemay  and  fo 
both  heirs  be  inheritable.   But  Pembertony  Wynd^ 
ham,  and  Levinz  held,  that  the  devife  was  void> 
and  he  fhould  take  by  defcent  i  it  being  no  more 
dlian  if  the  devifor  had  made  a  leafe  for  fifteen 

F  f  a  years. 
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yearS)  and  then  dcvifed  the  rcverfion  to  his  heir; 
md  they  faid  the  defcent  from  him  to  the  heir 
a  parti  patema  or  materna  was  only  a  confc'- 
quence  arifingout  of  the  nature  of  the  eftate. 

But  there  are  two  cafes  which  feem,  in  (bme 
degree,  to  warrant  a  diftinftion,  where  the  charge 
is  put  by  way  of  condition,  and  where  by  way  of 
charge. 

ciipin*s  cafe.  The  firft  is  Gilpin's  cafe.     There  the  anceftor, 

feifed  in  fee  of  lands,  devifed  them  to  his  fon 
and  heir,  and  to  his  heirs,  upon  condition  that  he 
ihould  pay  his  debts  within  a  year,  and  if  he 
failed,  that  his  executors  ihould  fell  and  pay 
his  debts.  The  heir  entered  and  did  not  pay  the 
debts,  and  the  executors  afterwards  entered  and 
paid  the  debts,  and  fold  the  lands  ;  and  it  was 
adjudged  at  Kingftonj  that  it  was  aflets  in  the 
heir's  hands,  becaufe  he  devifed  to  his  fon  and 
heir  in  fee.  And  error  was  afligned  in  the  King's 
Bench-  for  that  caufe,  and  it  was  held  that  the 
judgment  was  erroneous ;  for,  although  the  heir 
had  a  fee,  yet  he  had  it  as  a  purchafer,  being 
tied  with  fuch  condition ;  and  a  rule  was  granted 
to  reverfc  the  judgment. 

Brictun  v.  Thc  Other  inftance  is  in  the  cafe  of  Brittcm 

Charoock,       ^^  Cbomock.    Thcrc  the  father,  feifed  of  a 

mefiua» 
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iticffuaee  and  three  acres  of  land  in  fee,  devifcd     *  Mod.  Re|i. 

....  2.%6,    S.C. 

the  fame  to  his  eldeft  fon  and  his  heirs  within     i  Fr«em.  24'. 

four  years  after  his  deceafe,  provided  the  fbn  paid 

20  L  to  the  executrix  towards  the  payment  of 

the  teftator's  debts  -,  and  then  he  devifed  his 

other  lands  to  be  fold  for  payment  of  debts. 

The  father  died,  the  fon  paid  the  20  /•  and  the 

queftion  was,  If  this  mefluage,  &c.  was  affets 

in  the  fon's  hands  ?  It  was  contended  againfl:  the 

claim  of  the  heir  as  a  purchafer,  that  if  a  devife 

were  of  land  to  one  and  his  heirs  within  four 

years,  it  was  a  prefent  devife ;  and  if  fuch  dc- 

vife  were  made  to  the  heir,  the  lands  would 

defcend  in  the  mean  time,  and  the  words,  *'  with* 

"  in  four  years,"  be  void.  And  then  the  queftioOr' 

was.  Whether  the  word  Paying  would  make  the 

heir  a  purchaler  ?   and  it  was   faid  it  would 

not;   for  it  made   neither  a  condition  nor  a 

limitation,  but  a  charge  upon  the  land,  and  fuch 

a  charge  as  the  heir  could  not  avoid  in  equity* 

But  by  Norsb  Chief  Juftice,  and  Akips  Juftice, 

where  the  heir  takes  by  a  will  with  a  chat^,  as 

in  this  cafe,  he  doth  not  take  by  defcent  but 

by  purchafei  and  therefore  this   cftate  is    no 

affets. 

But  as  this  cafe  is  reported  in  Freeman,  it  is    2  Freem.  24S. 
faid,  that  the  Court  was  inclined  that  the  land 
ibQuld  go  to  the  executors  for  the  four  years^ 

F  f  3  and 
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and  that  the  heir  was  not  in  by  defcent  but  as  a 
purchafer;  becaufe  the  eftatc  was  clogged  with 
the  payment  of  20/.:  and  though  they  admitted 
the  rule,  that  wherever  the  heir  had  his  ele6tion 
to  take  one  way  or  the  other,  and  that  he  came 
to  the  eftate  both  ways  alike,  there  the  law,  for 
the  benefit  of  creditors,  adjudged  him  in  by  de- 
fcent rather  than  by  purchafc  and  devife  -,  yet 
they  faid  that,  here,  unlefs  the  devife  were 
void,  he  could  not  take  but  upon  the  payment 
of  20A 

cbricc  r.  But,  in  thc  cafe  of  Clarke  and  SmUh,  Treiy  - 

Smith,  fiiprai  , 

JLH-  v»d.        Chief  Jullice,  and  Powell  Tuft  ice,  denied  both 

Comyns  73.  /-  1     1  ^         /• 

saik.  241.        Gibitt  s  cafe  and  the  cafe  of  Brittam  and  Cbar^ 

nocky  as  unintelligible  and  ill  reported.  So 
diat  when  the  cafe  of  Brittam  and  Cbamock  is 
coupled  with  thc  cafe  of  Clarke  and  Smithy  it 
llands  upon  the  opinion  of  two  Judges  againft 
two,  and  Gilfin's  cafe  is  exprefsly  contrary  to 
the  decilion  of  the  Court  unanimoufly,  viz. 
Topham^  Gawdy^  Fenner^  and  Telverton^  in  the 
cafe  of  Haynjwartby  and  Pretty  (which  is  diredly 
in  point)  as  well  as  to  the  opinions  of  ^reby  and 
Supra  434.  Powell,  as  delivered  in  the  cafe  of  Clarke  and 
Smith. 


VIA  5  E.  4, 6»         A  curious  confequence  follows  from  this  rule 

per  Billing. 

of  law  as  ta  the  dejjcent  tQ  the  kor,  ia  ca&  the 
a  heir^ 
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heir,  to  whom  the  dcvife  is  made  qga  heir,  be  a 
daughter,  and  there  is  a  pofthumous  fon  born  i 
for,  in  fuch  cafe,  the  fon  fhall  have  the  land 
and  not  the  daughter  j  becaufe  it  being  the  in- 
tent of  the  father  to  give  his  lands  in  like  man^ 
ner  as  they  would  have  gone  at  common  law,  as 
at  common  law,  the  birth  of  the  fon,  had  the 
lands  defcended>  would  have  divefted  the  lands 
out  of  the  daughter,  fo  fhall  it  alfo  notwith* 
ftanding  the  devife. 


An  alteration  as  to  the  time  of  the  heir's  Prcftoa  r. 
coming  to  the  eftate,  we  have  feen,  does  not  inter- 
fere with  this  principle ;  but  wherever  the  de* 
vife  makes  an  alteration  of  the  limitation  of  the 
eftate  from  that  which  takes  place  in  the  courfe 
of  defcent,  (here,  the  principle  ceafes  to  operate, 
and  cenjequently  the  heir  takes  by  purchafe. 


Nottiaghatn 
V.  Jennings ; 
Clarke  v. 
Smith ; 
Hedger  v. 
Rowe  :  SttprJW 


And,  therefore,  if  a  man,  having  two  daugh*^ 
ters  being  his  heirs,  devife  his  land  to  them  and 
their  heirs  and  die,  they  Ihall  have  it  as  joint-te- 
nants ly  devife y  and  not  as  coparceners  by  defcent ; 
becaufe  the  devife  gives  it  them  in  another  degree 
than  the  conimon  law  would  have  given  it  them; 
for,  by  the  common  law,  each  of  them  would 
have  had  a  diftinft  moiety,  but,  by  the  devife, 
they  ^e  joint-tenants,  and  the  furvivor  fhall 
have  all. 

F  f  4  So 


Vid.  Cro.  Eli«. 
431.  PI.  3^. 
Gouldlb.  141. 
PL  53.  3  Lev. 
J 17,  n8. 
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Per  Fcnner, 
Owen  65. 


So  if  a  man  have  land  in  Borough  Englijb,  and 
alfo  guildable  lands^  and  devife  all  his  lands  to 
his  two  fons  and  die,  they  (hall  take  jointly, 
and  the  younger  fliall  not  have  a  diftind  moiety 
in  Borough  Englijhj  nor  the  elder  in  the  guildable 
land,  but  they  are  both  joint-tenants. 


VitLBear's  etfCf 
I  Leon.  i^Zg 


And  the  law  would  be  the  fame  if  one,  having 
fevcral  fons  and  being  feifcd  of  gavelkind  lands, 
devifed  them  to  his  fons,  who  were  heirs  by  the 
cuftom ;  for,  in  fuch  cafe,  they  would  be  joint- 
tenants  by  the  devife,  and  the  furvivor  Ihould 
have  the  whole  j  whereas,  if  the  lands  had  de- 
fccnded,  they  would  have  been  in  the  nature  of 
parceners. 


Nor  would  it  have  altered  the  cafe,  if  the 
devife  in  the  three  preceding  cafes  had  been 
to  the  daughters,  or  heirs  as  tenants  in  com- 

« 

mon. 


Bear's  cnfe^ 
X  Leon.  I  IZ| 

3'C.  315. 


Thus,  where  T.  fcifed  in  fee  of  the  lands  in 
queftion,  being  of  the  nature  of  gavelkind,  de- 
vifed them  to  his  heirs  by  the  cuftom,  and  to 
their  heirs  equally  to  be  divided  amongft  them. 
The  queftion  was.  Whether  they  Ihould  be  in  by 
defcent  or  devife  ?  Et  per  Anderjon^  C.  Juftice, 
let  us  confider  the  devife  by  itfelf,  without 
the  words,  "  equally  to  be  divided  amongft  tbem.^^ 

An4 
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I 

And  1  conceive  they  fhall  be  in  by  the  deviie  j 
for  they  are  now  joint-tenants,  and  the  furvivor 
fhall  have  the  whole  j  whereas,  if  the  lands  Ihall 
be  holdcn  in  law  to  have  defcencjed,  they  Ihould 
be  parceners,  and  fo  as  it  were  tenants  in  com- 
mon ;  and  although  the  words  fubfequent, 
'*  equally  amongft  them  to  be  divided,"  makes 
them  tenants  in  common,  yet  that  doth  not  alter 
the  cafe.  And  Wyndbam  and  Khodis^  Juftices^ 
were  of  the  ikme  opinion. 

So,  if  one,  having  two  daughters,  devifc  all   e^Ltet  16311, 
to  one,  Ihe  fhall  take  all  by  the  devife,  and  (hall 
not  take  a  moiety  by  defcent  as  lieu-,  and  a  moiety 
by  the  dcvifc;  for,  this  is  not  a  devife  to  an  heity 
becaufe '  Uth  coparceners  make  the  heir,  ^nd  the 
me  is  not  an  heir  without  the  other.     And  there 
can  be  no  fuch  defcent  as  the  defcent  of  a  moiety 
to  one  coparcener  as  heir.     If  one  plead  a  defcent 
Wfii  fiia  et  cobaredi^  it  will  be  ill.    Befides,  if 
it  were  held  that  one  took  a  moiety  by  defcent, 
k  mufl  be  held,  confequently^  that  the  devife,  as  to 
a  moiety,  was  void,  and  then  the  faid  moiety 
ought  to  defcend  to  both  as  heirs  to  the  teftator, 
and  confequently  the  devifee  would  have  buc   Reading  r. 
three-fourths  of  the  lands  where  they  were  devifed     s  .!lk!  242. 
to  her  in  toto.    This  was  determined  in  the  cafe     ifs'.^T  Ray. 
of  Reading  and  Royfton.     There  H.  having  two     2  roIu  Re"!;, 
daughters,  one  of  which  had  iffue  a  fon,  and     '^^1%^^:^Z 

died. 


Dotlcn  ls-,ar- 


gu:Qdo. 
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died,  devi^  his  land  to  the  fon  and  his  heirs  for 

ever.    And  the  queftion  was^  Whether  the  fon 

Ibould  take  all  by  the  dcvife,  or  the  one  moiety 

•    by  defccnt,  and  the  other  moiety  by  devifc  ?  for, 

then,  as  to  that  moiety  he  took  by  defcent,  his 

aunt,  the  other  daughter,  would  be  coparcener 

with  him.    And  it  was  argued,  that  where  two 

titles  concur,  the  elder  fhall  be  preferred,  and 

that  as  to  one  moiety,  which  the  grandfon  had 

by  the  devife,  he  had  the  fame  eftate  in  it  and  no 

other  by  the  dcvife  than  he  would  have  had 

without.it,  and,  therefore,  fincc  the  devife  worked 

no  alteration  in  pcMnt  of  eftate  as  to  that,  the 

grandfon  fliould  take  it  in  potiorijure^  which  was 

by.defcent.     But  it  was  refolved  by  the  Courts 

that  the  grandfon  fhould  take  all  by  the  devife, 

and  could  not  take  a  moiety  by  the  defcent  as 

heir  and  a  moiety  by  the  devife. 

« 

vid.  2  L.  Raym.        /Vnd  a  dcvifc  fo  circumftanced  may  be  good  in 

part,  and  void  in  part,  as  to  one  entire  thing. 
As  if  a  man  devife  one  moiety  of  Blackacre  to 
B.  his  heir  infee^  and  the  other  moiety  to  him  in 
taily  the  heir  fhall  take  the  fee  by  defcent,  the  de* 
vife  as  to  that  being  void;  and  the  other  moietr 
he  fhall  take  in  tail  by  the  devife  as  a  pur»- 
chafer. 

■ 

A  devife  alfo  may  fail  of  taking  efFcft,'  by 
reafon  of  a  waiver  of  the  benefit  thereof  by  the 

devifeej 
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devifec ;  and  fuch  waiver  may  be  either  exprcfs  or 
implied. 

An  exprefs  waiver  is  where  the  devifee  actually 
refufcs  to  accept  the  thing  dcvifed. 

An  implied  waiver  is  where  the  devifee  doc* 
an  a£t,  from  whence  it  is  inferred  that  he  does  not 
accept  the  benefit  intended  him  under  tht 
will. 

It  is  a  conclufion  in  equity,  that,  wherever  any 
perfon,  having  a  claim  upon  a  man's  eftate  inde- 
pendent of  him,  and  alfo  a  claim  thereupon  under 
his  will,  which  claims  arc  repugnant  to  each 
other,  purfues  the  former,  the  latter  is  thereby 
waived  or  abandoned ;  for,  it  being  againft  the  in« 
tention  of  the  will  that  the  devifee  fhould  have 
both,  equity,  therefore,  confiders  fuch  devifc  to 
be  upon  an  implied  condition  that  the  devifec 
ihall  abandon  his  original  titled  or  fhall  waive 
his  tide  by  devifc. 

The  leading  cafe  upon  this  point  is  that  of   ^IT"^- 
Noys  and    Mor daunt.     There  E.  having  two     jVemsSr. 
daughters,  made  his  wiD,  and  devifed  to  M.  his     * 3»» »33-  Giib, 
eldeft  daughter  his  lands  in  B.  and  eight  hundred 
pounds  in  money,  to  N.  his  fccond  daughter  his 
lands  in  S.  and  thirteen  hundred  pounds  in 

money^ 


£q.  Rep.  X5i« 
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money,  provided  and  on  condition  (he  releafed, 
conveyed,  and  aflured  B.  lands  to  her  fitter  M. 
and  devifed  further  that,  if  he  fliould  have  a  fon, 
the  devife  to  his  daughters  fhould  be  void,  and  in 
that  cafe  he  gave  1 200  L  to  M.  and  1000/.  to  N. 
provided  alfo  that  if  he  fhould  have  another  daugh- 
ter, then  he  gave  the  800  /.  devifed  to  M.  to  fuch 
after- born  daughter,  and  the  1300/.  devifed  to 
N.  to  her  and  fuch  after-born  daughter  equally 
between  them.  The  teftator  foon  afterwards 
died,  leaving  his  wife  e?ifeinf  of  a  daughter  E. 
M.  married  H,  and  died  without  iffue,  not 
having  given  any  releafe  to  N.  her  fifter,  accord- 
ing to  the  will.  E.  claimed,  not  only  the  lands 
devifed  to  her  by  the  will  and  a  moiety  of  what 
was  devifed  to  her  fifter  N.  but  alfo  a  moiety 
of  the  B.  lands  devifed  to  M.  they  having  been 
on  the  teftator's  marriage  fettled  on  himfelf  for 
life,  and  his  wife  for  her  jointure,  remainder  to 
the  firft  and  other  fons,  remainder  in  default  of 
iffue  male  to  the  heirs  of  his  body.  And  the 
queftion  was.  Whether  fiie  fliould  be  at  liberty  to 
fubftantiate  that  claim,  or  whether  flie  ought  not 
CO  acquiefce  in  the  will  or  renounce  any  benefit 
thereby.  Ei  per  Lord  Keeper,  in  all  cafes  of 
this  kind,  where  a  man  is  difpofing  of  his  eftatc 
amongft  his  children,  and  gives  to  one  fee-Cmple 
lands,  and  to  another  lands  intailed  or  under 
iettlement  s  it  is  upon  an  implied  condition  that 

each 
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each  paity  acquit  and  rele^e  the  other ;  efpeciallf, 
as  in  this  cafe,  where  the  teftator  plainly  had  the 
diftribution  of  his  whole  eftate  under  his  con- 
fideration,  and  had  given  much  more  to  E.  than 
what  belonged  to  her  by  die  fettlcment>  and  had 
it  in  his  power  to  have  cut  off  the  entail. 

In  the  preceding  cafe,  it  is  obfervable  that 
the  Lord  Keeper  dwells  ftrongly  upon  the  cir^ 
cumflance  of  its  being  an  arrangement  among 
the  teftator's  children,  by  a  total  difpofition  of  his 
property  between  them,  and  by  which  the  devifee 
took  a  greater  intereft  than  flie  would  have  been 
intitled  to  under  the  fettlement ;  and  alfo  that 
the  devifor  was  tenant  in  tail  and  confequently 
might  have  barred  the  eftate  tail  by  fine  or  reco^ 
very.  But  thefc  arguments  were  only  ufed  ia 
corroboration  of  his  opinion^  the  general  prin- 
ciple being  fufficient  of  itfelf  to  fupport  the  n4e^ 
had  the  cafe  been  ftripped  of  thefe  circumftances* 
Accordingly  the  rule  is  laid  down  by  Lord  Talbot 
in  the  cafe  ofi  Streatfield  2xA  Streatfield  on  broader 
grounds  3  for  his  Lordihip  there  ftates  it  thus  : 
"  When  a  man  takes  upon  him  to  devife  what  he 
has  no  power  over,  upon  a  fuppofition  that  his 
will  will  be  acquiefced  under,  the  Court  of  Chan- 
cery will  compel  the  devifee,  if  he  will  take  ad-* 
vantage  of  the  will,  to  take  intirely,  but  not  par- 
ti^ly  under  it^  there  being  a  tacit  condition 

annexed 


A        I 
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annexed  tp  all  devifes  of  this  nature,  that  the  de« 
vifec  do  not  difturb  the  difpofition  that  the  dcvi* 
for  has  made." 

streatficiJ  v.  In  that  cafe,  Tt  S.  the  grandfather  of  T.  T.  S.  by 

Strcatfield,  .  «*         .  ,         ^     / 

ca.  T.  Talbot    articlcs  previous  to  nis  marriage,  agreed  to  fettle 
'^  *  lands  in  S.  to  the  ufe  of  himfelf  and  his  intended 

wife  for  their  lives,  and  the  life  of  the  furvivor; 
and,  after  the  furvivor's  dcceafe,  to  the  ufe  of  the 
heirs  of  the  body  of  T.  S,  on  his  wife  begotten, 
with  other  remainders  over.  The  marriage  took 
place,  and,  by  deed,  reciting  the  articlcs,  T*  S* 
fettled  lands  in  S,  to  the  ufe  of  himfelf  and  his 
wife  for  their  lives  and  the  life  of  the  furvivor,  and, 
after  their  dcceafe,  to  the  heirs  of  the  body  of 
T.  S.  on  M*  begotten,  renMinder  to  the  right 
heirs  of  T.  S.  They  had  iffue  one  fon,  J.  S.  and 
two  daughters.  Upon  the  marriage  of  J.  S. 
other  lands  of  confiderable  value  were  fettled  by 
T.  S.  on  him.  J.  S.  died,  and  then  T.  S.  levied 
z  fine  of  the  lands  comprized  in  his  own  marriagc- 
ii^ttlement  to  die  iflue  of  himfelf  in  fee,  and  made 
a  will,  and  thereby  devifed  part  of  thofe  lands  to 
his  two  daughters,  "  and  all  other  his  manors, 
**  mefluages,  lands,  tenements,  and  hereditaments 
*'  whatfoever,  either  in  poffefCon,  rcverfion,  or 
^  remainder,  not  therein  before  given  or  difpofed 
^  of,  fituate  in  the  counties  of  H.  S.  or  elfewhere 
«  he  devifed  to  truftees  in  truft  for  J.  T.  S.  Yin 

"  grandfon 
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**  grandfbn  for  life,  remainder  to  his  firft  and 
*'  other  fens   in   tail   male,    remainder  to  hjs 
*^  daughters  in  tail,  remainder  to  the  teftator's 
*'  own  daughters,  with  remainders  over,  &c/* 
And  it  being  held  that  the  fettlcment  made  in 
purfuance  of  the  agreement  on  T.  S.  the  grand- 
father's marriage,  was  not  ^  proper  execution 
thereof,  the  queftion  was.  Whether  the  general 
devife  to  thegrandfon  fhould  be  taken  as  a 
fatisfaftion  for  what  he  was  intitled  to  under  the 
articles  J  for,  then,  he  muft  be  put  to  his  eleftion, 
citlier  to  accept  that  fettlement,  or  waive  aH  be- 
nefit under  the  will  ?  And  it  was  argued  on  behalf 
of  the  grandfon,  that  this  devife  could  not  tte 
confidered  as  a  fatisfaftion  of  the  articles ;  for, 
nothing  could  be  taken  as  a  fatisfaftion  but  what 
was  agreeable  to  the  nature  of  the  things  in  lieu 
of  which  it  came.     But  here  the  grandfon  was 
only  tenant  for  Kfe,  and  that  not  abfolutely  but 
contingent,  on  his  attaining  the  age  of  twenty- 
one.     That  the  general  devife  of  all  the  tcftator'ar 
manors,  lands,  &c.  in  pojfeffion',  reveri/im,  or  re^ 
/nainder^  would  not  alter  the  cafe ;  for,  where  the 
tcftator  had  fufficient  to  anfwer  the  general  words, 
he  fhould  never  be  conftrued  to  have  intended  to 
pafs  that  which  he  had  no  right  to  dilpofe  of,  and 
the  giving  of  which  would  work  a  wrong.    That 
fuppofing  he  had  been,  not  under  his  own,  but 
by  another  fettlement,  a  truftee  for  his  fon, 

and 
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and  made  his  will  in  the  fame  words  that  he  had 
done  here,  that  truft  eftate  would  never  have 
pafled,  and  there  was  no  difference  between 
a  truft  expreiled  or  implied*  It  would  be  abfurd 
to  conftrue  thefe  words  to  pafs  away  a  third  per- 
son's eftate.  That  fuch  a  conftruftion  would 
take  away  a  beneficial  intereft  from  the  grandfon 
who  was  heir  at  law  to  his  grandfather^  and  give 
him  but  a  very  fmall  one  in  the  room  of  that 
taken  away.  And  that  if  he  was  decreed  to 
make  his  eledtion,  it  muft  be  done  prefently,  for 
then  it  was  that  he  was  to  take,  but  he  could  no€ 
by  law  make  his  elefkion,  being  but  an  infant ; 
and  then  the  Court  muft  compel  him  to  that 
which  the'  law  difenabled  him  from  doing.  But 
Lord  I'albot  was  of  opinion,  that  the  grandfon 
could  not  claim  both  under  the  will  and  under  the 
articles ;  for  it  was  plain  that  the  intent  of  the 
grandfather  in  levying  the  fine  was,  to  have  the 
abfolute  ownerfhip  of  thofe  lands  in  him,  and 
under  the  apprehenfion  that  he  had  thereby 
given  himfelf  a  power  of  dilpofing  of  them,  he 
gave  part  thereof  to  his  daughters  :  and  it  would 
be  a  very  ftrained  conflxuftion  to  fay  that  he  in- 
tended this  not  as  a  prefent  devife  to  his  daugh- 
ters, but  to  take  effedt  out  of  the  reverfion  of  the 
lands  comprifed  in  the  articles ;  then  he  muft  have 
looked  upon  himfelf  as  mafter  of  one  part  of  them 
as  well  as  of  the  other.    And  his  Lordihip  dif- 

tinguiftied 
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tlngtiiihed  this  cafe  from  cafes  where  the  qucftion 
tvas.  Whether  general  words  fliould  ever  j)ali 
lands  fo  circumflanced  in  the  hands  of  a  teftator 
as  not  to  be  capable  of  the  limitation  he  makes 
by  his  will  i  becaufc  here  the  teftator  had,  at  law, 
a  power  to  dilpofe  of  the  lands,  and,  though  they 
might  be  affefted  with  a  trult  in  equity  under 
the  articles,  yet  that  could  not  be  fuppofed  to  lie 
in  his  cognizance,  he  having  done  an  adlto 
enable  himfelf  to  difpofe  of  them  j  nor  could  it  be 
compared  to  the  cafe  of  an  exprefs  truft,  and  the 
truftee  devifing  all  bis  lands  i  for,  there  the  truftee 
could  not  be  ignorant  that  the  lands  which  he 
held  in  truft  were  not  his  own.  Then  if  the 
teftator*s  intent  was  to  pafs  thefe  lands  by  the  will, 
the  queftion  was.  Whether  the  devifee  could  take 
any  advantage  under  one  part  of  the  will  unlefs 
he  permitted  the  other  part  of  it  to  take  efFeft  ? 
And  his  Lordlhip  was  of  opinion  that,  upon  the 
principle  that  governed  in  th«  cafe  of  iViy/  and 
Mordaunti  he  could  not  >  for,  though  what  was 
given  to  the  grandfon  in  this  cafe  was  precarious, 
(nothing  being  given  to  him  if  he  died  before 
twenty-one,  apd  if  after,  then  but  an  eftate  for 
life,)  and  he  appeared  before  the  Court  in  the  fa- 
vourable light  of  heir  at  law,  yet  this  would  not 
alter  the  cafe ;  becaufe  the  eftates  which  the  tefta- 
tor had  given  him  were  undoubtedly  in  the  teftator* % 
awn  power,  and  he  had  given  them  to  truftees 
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lintil  his  grandfon  attained  twenty-one,  and  theft 
had  difpofed  of  them  in  fuch  a  manner  as  that 
there  could  never  be  any  undifpofed  refidue  to' 
go  to  him  as  heir  at  \slW.  And,  thereforcy  it  was 
as  much  in  the  power  of  the  Court  to  make  this 
bequcft  thus  limited  to  be  a  fatisfadlion,  if  the 
party  will  ftand  to  the  will,  as  in  other  cafes. 
AAd  his  Lordihip  decreed  the  grandfon  to  have 
fix  months  after  his  attaining  his  age  of  twenty- 
one  to  make  his  eleftio^. 

And  the  rule  equally  applies,  whether  the  be- 
nefit under  the  will  be  immediate  or  confequen- 
tial ;  for,  though  the  efFeft  in  fuch  cafes  is,  th^ 
the  devife  operates  as  a  fatisfaftion  for  the  pre- 
vious intereft  of  the  devifee,  yet  the  principles  by 
which  fatisfaftiorts,  ftriftly  fpeaking,  are  governed, 
do  not  apply  to  cafes  of  this  kind ;  therefore  it  is 
not  neceffary  that  the  thing  given  by  devife 
fliould  be  of  the  fame  nature,  or  of  adequate 
value  with  the  thing  in  lieu  of  whidh  it  is  to 
be  received. 

Roberts  verf.  Thus,  whcrc  by  articles  before  murriage  an 

X  'vcz.^238.       tftate  was  agreed  to  be  fettled  on  hufband  for  life 

fans  wajle,  remainder  to  the  heirs  male  of  his 

body,  with  power  to  raife  portions  for  younger 

children,  and  a  fettlement  was  afterwards  made 

(alfo  before  marriage)  in  purfuance  of  the  articles, 

and 
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and  obfcrving  the  very  ^ords  thereof.  Thp 
hu/band  levied  a  fine,  declaring  the  ufes  to  him- 

.  felf  in  fee,  and,  afterwards,  by  his  will  made  a 
provifion  to  truftees  for  payment  of  his  fon's 
debts,  for  which  purpofe  he  direfted  them  to 
make  a  propofal   to  his  creditors.      And   the 

.  qucftion  was.  Whether,  if  the  fon  took  the  bene- 
fit of  the  devife  for  payment  of  debts,  he  could 
have  the  fettlement  reftified  according  to  the  in- 
tention of  the  articles  ?  And  it  was  contended 
that  he  might ;  for,  that  nothing  was  here  given 

:  to  the  fon  by  the  will.     It  was  not  in  his  power 

.  to  prevent  the  propofals  from  being  complied 
with,  and  though  his  debts  would  be  thereby 
difcharged,  that  was  not  fuch  a  benefit  as  was 
within  the  rule,  that  one  who  took  any  thing  real 
or  perfonal  under  a  will  fhould  be  precluded  from 
litigating  any  part  thereof.  But  Lord  Hardwicke 
was  of  opinion  that,  if  the  fon  fubmitted  to  and 
took  a  benefit  under  his  father's  will,  he  muft  be 
bound  thereby ;  for,  what  was  applied  for  pay- 
ment of  his  d«bts  was  for  his  benefit,  and  the 
fame  as  if  paid  to  himfelf  j  therefore,  though  he 
was  intitled  to  relief,  and  to  have  the  fettlement 
r^aified  according  to  the  true  intent  of  the  arti- 
cles, he  muft  make  his  eleftion,  and  could  not 
have  the  benefit  of  both  the  articles  and  the 

.  will. 
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Heather  r.  Again,  whcfc  H.   fcifcd   III  fcc  of  (evcTal 

Rider 

I  Atk.  426.  freehold  cftates,  and  likewife  poffefled  of  leaf- 
hold  eftatesj  and  alfo  of  a  confiderable  perfonal 
eftate,  by  his  will  bequeadied  an  annuity  of  20  /. 
to  his  daughter  A.  H.  and  the  heirs  of  her  body 
quarterly,  without  any  abatement,  and,  in  cafe 
fte  died  without  ilTue,  then  to  his  two  fons,  E.  H. 
and  W.  H.  whom  he  made  his  executors.  W.  H* 
died  inteftate,  and  left  iflue  E.  and  three  other 
chiWrtn.  E.  H.  the  other  executor,  gave  an 
annuity  of  20  L  to  his  fifter  A.  H.  and  her 
daughter  after  her,  to  be  paid  quarterly  without 
any  abatement  out  his  freehold  houfcs  in  H, — but, 
in  cafe  they  died  without  iffue,  then  the  feid  ao/, 
per  annum  to  return  to  his  nephew,  and  gave  hina 
belides  all  his  real  eftate  which  he  had  from  his 
father.  And  by  a  codicil  fays,  **  I  hope  the 
"  120/.  to  my  fifter  H.  will  not  be  taken  for  ano- 
'*  iher  ao/.  annuity,  but  to  fctde  and  confirm  the 
**  20  L  per.  ann.  her  father  left  her  and  her  daugh- 
*^  ter.  And  if  they  die  without  iffue,  let  it  come 
''to  my  heir,  E."  But  this  codicil  was  not 
executed  according  to  the  ftatute  of  frauds  and 
perjuries ;  for,  it  was  only  an  indbrfement  upon 
the  back  of  the  will,  and  with  a  pencil  5  and, 
thefefore,  though  the  teftator's  intention  was  moft 
plain  that  his  fifter  fliould  have  only  one  annuity,, 
but  that  it  fhould  reft  on  a  more  fecure  fund  thaa 
a  fluftuating  perfonal  eftate,  by  being  charged  on 

accal 
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a  ttdl  cftate,  which  was  not  done  by  his  fathcrt 
will;  yet,  as  nothing  could  be  taken  either  to 
enlarge  or  diminifti  what  afFefted  a  real  eftate,  un- 
Jcfs  it  were  executed  according  to  the  ftatute  of 
frauds  and  perjuries,  this  indorfcment,  not  com- 
plying with  thofe  diredtions,  could  not  be  of  any 
weight.  The  queftibn  therefore  was.  Whether 
A.  H.  and  her  daughter  fhould  have  bodi  annui- 
ties ?  Add  Lord  Hardwicke  thought  (he  was  not  in- 
titled  to  both  annuities,  not  fo  much  on  account  of 
the  codicil  as  by  way  of  exoneration  of  the  per- 
fonal  eftate  of  the  father.  The  devifor  was  the 
only  perfbn  chargeable  by  way  of  perfonal  dc- 
mand^  and  might,  by  codicil  or  teftamentary 
fchcdule,  which  afFefted  a  perfonal  eftate  accord- 
ing to  the  rule  of  tjic  civil  law,  direct  that,  in  cafe 
his  lifter  fhould  take  the  annuity  under  his  will^ 
flie  fhould  not  have  it  out  of  his  father's  perfonal 
eftate^  but  that  his  perfonal  eftate  fhould  be  dis- 
charged therefrom ;  and,  taking  it  in  that  light,  it 
did  not  contradi6t  the  ftatute  of  frauds  and  perju- 
ries. 

And  IjoxA  Talbot i  where  the  will  comprifed   vid.  iVez.  14 

.  *  et6z7.  et  vut. 

both  real  and  perfonal  eftate,  and  the  land  to    Heme  v. 

....  Heme, 

which  one  child  was  intitled  in  tail  was  thereby     a  Vcrnon  555. 
given  to  another,  and  a  perfonal  legacy  to  the 
tenant  in  tail,  went  fo  far  as  to  infer  an  intent^ 
that  whoever  took  by  that  will  fhould  comply 
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with  the  whole,  and  put  the  party  to  an  cle6lion 
of  the  eftate  tail,  or  the  pcrfooal  legacy. 

If  the  devifee  be  a  creditor,  and  not  a  volunteer, 
this  rule  does  not  apply. 

Peg  v.Deg,  Thus  whcre  D.  on  his  marriage  with  S.  fettled 

lands  in  R.  and  S.  in  ftrift  fettlement,  with  re- 
mainder to  A.  D.  a  relation  in  fee,  with  a  covenant 
in  the  fettlement  that  3500/.  being  the  wife's 
fortune  (hould  be  laid  out  in  the  purchafe  of 
lands  in  fee-fimple  in  the  name  of  truftees,  and 
fettled  to  the  fame  ufesj  S.  the  wife  died  leaving 
three   fons   S.  D.  — W.  D.   andJ.D.     D.  the 
father,  laid  out  3000  /.  part  of  his  wife's  portion 
of  3500/.  in  the  purchafe  of  lands,  and  bought 
them  in   his  own  name:    then   D.  married  a 
lecond  wife,  with  whom  he  had  2000/.  portion, 
and  covenanted  to  add  2000 1,  thereto,  and  to 
raife  a  further  fum  of  4000/.  and  lay  the  fame 
out  in  lands  to  be  fettled  to  the  ufe  of  himfelf  and 
his  wife,  remainder  to  their  children.  But,  during 
his  firft  mari:iage,  D.  by  indentures  of  leafe  and 
feleafe  reciting  the  covenant  for  laying  out  the 
3500/.  and  further  reciting  that  the  3500/.  had 
been  all  received  by  D.  and  alfo  that  lands  in  R. 
together  with  lands  in  M.  had  been  purchafed 
with  part  of  this  money,  and  that  there  was  a  de-  . 
fedt  in  the  faid  fettleaient  made  upon  S.'s  mar- 
riage. 
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ri^e,  in  that  there  was  no  provifion  mad^  for 
younger  fonts  of  that  marriage,  therefore  D.  for 
lupplying  that  defefi:,  and  in  purfuance  of  the 
truft,  conveyed  the  lands  in  D.  and  M.  to  truftees 
to  the  ufe  of  himfelf  for  life,  remainder  to  truf- 
tees for  one  thpuf^pd  years  in  tnift  for  raifing 
portipns  for  yoynger  fons  not  exceeding  4000/. 
remainder  to  the  firfl:  and  other  fons,  &c.  re- 
mainder to  the  fame  ufes  as  were  limited  by  the 
former  deed  of  fettlement,  wit^  a  power  of  revo- 
cation  by  D.  Then  D.  made  hjs  will^  and 
thereby  deyifed  his  lands  in  S.  and  all  his  lands  in 
R.  and  elfewhere  in  the  county  of  R.  and  the 
equity  of  redemption  thereof,  and  all  his  perfonal 
eftafe  to  truftees,  their  heirs,  executors,  and  ad- 
piiniftrators  in  truft,  that  they  (hould  fell  all  thefe 
devifed  lands,  and,  thereby,  together  with  his 
perfonal  eftate,  pay  all  his  debts,  and  the  furplus 
tp  be  applied  as  by  his  will  direfted,  leaving 
the  truftees  executors.  Soon  afterwards  the 
teftator  died,  leaving  three  fons  by  hjs  fecond 
wife,  being  indebted  8000/.  and  yp wards  by 
piarriage  articles,  570/.  by  (Jmple  contr^ft,  ancj 
"122 1  /.  for  rents  and  profits  received  after  his  firft 
wife's  death  from  an  eftate  that,  upon  the  death 
of  his  firft  wife,  belonged  to  S.  D.  his  eldeft  fon* 
It  being  held,  that  neither  the  fettlement  made  on 
the  marriage  of  the  fecond  wife,  nor  the  will  could 
gffeft  the  pufts  pnder    the  f^rft  fettlement,  ^ 
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qucliibn  arofe  between  the  eldeft  fon  S.  D.  and 
the  creditors,  whether  S.  D.  ought  to  be  let  in  to 
a  (hare  of  the  affcts  dcvifed  for  payment  of  debts, 
fince  the  cftate  at  R.  was  part  of  the  lands  devifed 
for  that  purpofe,  and  the  eldeft  fon  oppofed  this 
eftate*3  being  made  liable  to  them,  in  which  he 
oppofed  his  father's  will,  and  hindered,  as  much 
as  he  could,  its  taking  efieft?  And  itwasfaid 
that,  in  cafe  the  fon  would  take  any  advantage  of 
the  will,  he  ought  to  abide  by  the  whole.  But 
to  this  it  was  anfwered  and  refolved  that,  as  to 
the  R.  and  M.  lands,  taking  it  that  the  fon  had  a 
fpccific  lien  thereupon,  they  were  his  own  landss 
and  a  court  of  equity  would  not  compel  any  per- 
fon  to  admit  a  teftator*s  devife  of  lands  which 
were  not  his  own  but  the  creditors  lands,  becaufe 
the  debtor  had  by  his  will  provided  for  payment 
of  debts  i  for  the  creditor  was  intitled  to  come 
in  upon  the  fund  given  by  the  teftator  for  pay- 
ment of  debts  I  to  that,  as  to  the  fettled  lands  in 
R.,  the  teftator's,  the  father's  devife,  was  as  much 
void  as  if  he  had  devifed  any  other  part  of  his 
fon's  eftate.  And,  therefore,,  this  caft  was 
diftinguifhable  from  the  cafes  where  the  forx 
was  a  volunteer  aiid  nqt  a.  creditor, 

Clark  vcrf.  AgaiPi  where  G.  being  indebted  to  C.  in  wages, 

^  u^iic,  a  cf.     jiioney  laid  out,  and  money  lent,  made  his  will, 

dcvifing,  among  otlier  legacies,  50/.  per  annum  to 

m  C.  for 
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fc.  for  life,  to  be  paid  pun6hjally  every  year  out 
of  his  real  and  perfonai  eftate,  and  then  went  on^ 
**  Whereas  I  am  indebted  to  C.  in  the  fum  of 
*^  500/.  (he  having  my  obligation  for  680/.  ax.  4^^ 
*^  Memorandum,  paid  her  100/.  to  let  B.  have, 
^^  and  at  divers  times  having  paid  her  80/,  I 
^*  make  the  balance,  and  I  am  indebted  to  her  in 
^^  the  full  fum  of  500/.  I  ordain  this  to  be  paid 
^*  out  of  my  real  and  perfonai  eftate/'  The 
queftion  was.  Whether  C.  ihould  have  her  whole 
debt  and  alfo  the  annuity  under  the  will,  or 
whether  fhe  (hould  have  only  the  debt  as  calcu* 
lated  by  the  teftator  ?  And  this  depended  upon, 
whether  this  cafe  fell  within  the  rule  now  treating 
upon.  And  it  was  held  that  it  did  not ;  for  the 
teftator's  intent  was  not  to  make  a  compolitibn 
of  a  debt  he  owed  C,  nor  to  give  part  in  lieu  of  the 
whole  of  it,  but  to  pay  her  the  whole  debt  befide 
the  50/.  annuity,  and,  therefore,  the  teftator's 
mifrccital  would  not  preclude  her  from  faying 
more  was  due  to  her.  This  cafe  therefore  might 
be  determined  in  favour  of  C.  without  weaken- 
ing the  eft^blifhed  rule,  it  being  diftinguiftiable, 
the  teftator  not  intending  that  any  particular  fum 
ihould  come  out  of  his  eftate,  any  otherwife  than 
^s  fqch  fum  amounted  to  the  whole  of  the  debt. 
Nor  did  this  prejudice  the  refiduary  legatees  5  for 
the  refidue  being  given  afterpayment  of  debfs^  it 
was  confequently  uncertain,  and  they  could  not 

fay 
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fay  they  fuftained  a  prejudice  if  this  debt  tumecj 
put  larger  than  ftated.  So  that  the  rule  was  fafe^ 
and  the  intent  qf  the  teftator  was  prefcrycd  ^ 
vay  and  no  otherwife. 

So  where  the  will,  by  which  the  dilpoGtion 
is  made  that  raifcs  the  obligation  to  accept 
thereof  or  waive  all  benefit  ynder  it,  difpofes  of 
land,  to  which  the  devifee  has  a  preceding  claim> 
but  is  not  executed  fo  as  to  pafs  it,  the  rule  doc^ 
not  apply;  for  the  foundation  on  which  thei^ 
cafes  reft,  is,  th^t  there  is  an  implied  condition 
in  fuch  a  will  that  thofe  claiming  benefit  by  it 
(hould  fuffer  the  whole  to  take  cfFeft,  and  then  it 
muft  neceifarily  refer  to  the  validity  of  the  will  j 
for,  where  the  Court  muft  make  a  conftruftion  by 
implication  from  the  force  of  the  inftriiment 
itfelf,  viz.  the  will,  it  muft  fee  the  will,  and^then, 
when  the  inftrument  is  of  fuch  a  nature  as  that  it 
dannot  be  read  as  a  will  of  real  eftate,  not  being 
executed  in  the  manner  neceflary  to  reach  that,  it 
cannot  be  known  or  taken  notice  of  by  the  Court 
as  srt  all  affefting  that  kind  of  property. 

«^     ^  Thus  where  W.  having  an  only  daughter 

Grccnbank,      under  agc  but  married  to  R.   deviled  all  hi5 
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freehold,  copyhold,  and  real  eftate  whatfoeve^ 
and  wherefoevcr,  and  all  his  leafehold  eftate 
to  truftces,  their  heirs,  &c.  to  apply  the  fam9 
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to  the  folc  and  proper  ufe  of  his  daughter  during 
her  life,  und  to  be  at  her  difpofal,  not  fubjeft, 
&c.  and  to  permit  her  by  deed  or  writing,  exe-^ 
cutcd  in  the  prefence  of  three  or  more  witneffeSj 
notwithftanding  her  coverture,  to  give  and  di^ofe 
thereof  as  (he  Ihould  think  fit.  The  daughter  R. 
being  feifed  and  poffeffed  of  freehold,  leafehold, 
and  perfonal  property,  made  her  will,  difpofing  of 
all  her  eftates  as  well  real  as  perfonal  as  therein 
was  mentioned,  and,  amongft  other  legacies,  gave 
8000/.  to  her  only  daughter,  and,  charged  her 
real  eftates  with  her  legacies.  This  will,  though 
made  under  2^  power,  being  void  as  to  the  real  Ves— 170. 
eftate,  one  queftion  was.  Whether,  if  the  daugh- 
ter would  take  the.  8 coo/,  fhe  Ihould  be  ad- 
mitted, in  equity,  to  contradidt  and  defeat  her 
mother's  will  as  to  the  real  eftate  ?  And,  as  to 
the  equity  of  the  devifees  of  the  land  from  the 
claim  of  the  8000/.  legacy.  Lord  Hardwicke  yj^s 
of  opinion,  that  this  cafe  differed  from  Noys  and 
Mordaunt  and  the  other  cafes  on  that  head,  and 
that  the  infant  was  not  obliged  to  make  her 
clcftion;  for,  here,  the  wjU  was  void.  And, 
when  the  obligation  arofe  from  the  infufficiency 
of  the  execution  or  invalidity  of  the  will,  there 
was  no  cafe  where  the  legatee  was  obliged  to 
make  an  elcftion,  for,  tberiy  there  was  no  will  of 
the  land. 


So 
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^v^":^**       So  fuppofe  a  man  devifed  a  legacy  charged 

upon  land  to  his  heir  at  law,  and  the  land  to 
another,  and  the  will  was  not  well  executed  ac- 
cording to  the  ftatutc  of  frauds  for  the  real  eftate  j 
the  Court  would  not  oblige  the  heir  at  law,  upon 
accepting  the  legacy,  to  give  up  the  land. 

But,  if  there  be  an  exprefa  claufe  annexed  to  a 
wiUi  that  a  legatee,  difputingthe  wUI,  (hall  thereby 
forfeit  all  benefit  under  it,  there  «  d^ifce,  claiming 
wider  it,  will  not  be  intitled  to  any  benefit  if  he 
oppofe  a  part  of  it  relating  to  land,  although,  as 
to  that,  it  be  an  imperfeft  and  invalid  difpofition  j 
becaufe  the  conditional  claufe,  (to  prevent  break- 
ing in  on  the  ftatute  of  frauds,  and  at  the  fame 
time  to  attain  natural  juftice,  which  requires  fuch 
a  conftrliftion  to  be  made  as  that  the  intent  of 
die  teftator  Ihould  not  be  overturned)  will  be 
taken  as  annexed  to  the  perfonal  legacy,  and  then 
the  Court  mull  confider  every  part  of  tbat^ 
whether  it  be  a  matter  relating  to  real  eftate  or 
not  J  for,  the  whole  will  relating  to  perfonalty 
muft,  in  fuch  cafe,  be  read,  let  it  refer  to  what  it 
will. 

^Z,l'  ''^''"5>  ""^^""^  a  freeman  of  London  devifed  his 

real  eftate  to  his  younger  fon  B.  and  all  his  per- 
fonal eftate  among  his  children,  particularly 
1 200 /.upon   foir.e    contingencies   to   G.  the 
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daughter  of  his  cldeft  fon,  adding  this  clauAfj 
**  If  any  child  or  children  of  mine,  or  any  in  th«r 
**  right,  or  any  who  may  receive  benefit  by  my 
*^  will,  (hall  any  way  litigate,  difpute  or  con- 
*^  trovert  the  whole  or  any  part  thereof,  or  .the 
codicils  thereto  belonging,  or  not  give  fbch 
difcharges  as  my  will  requires,  or  not  comply 
•with  the  whole  or  any  part  thereof,  or  the  codi- 
cils thereto  belonging,  or  not  comply  with  the 
whole  and  all  and  every  condition  and  condi- 
**  tions  therein  contained,  both  as  to  real  and 
*'  peribnal  eftate,  fuch  child  or  children,  fe  far  as 
*^  it  relates  to  them  feverally,  ihall  forfeit  all 
"  claim  and  pretence  whatever  under  my  will, 
and  Ihall  have  no  more  than  the  orphanage 
part  of  the  perfonal  eftate  I  die  poffcffcd  of  j 
*'  revoking  what  I  gave  to  them,  I  give  to  my 
'*  refiduary  legatees/'  This  inftrument  was  -at- 
tefted  in  the  common  form>  but  it  was  not  fub- 
fcribed  by  the  tcftator  nor  by  any  witneffes. 
Inhere  was  a  codicil,  without  date,  but  figned  by 
the  devifor,  taking  notice  of  and  reciting  that,  in 
further  confideration  of  this  his  laft  will,  he  made 
a  codicil  thereto  and  gave  direftions  therein.  G» 
by  the  death  of  her  father,  happened  to  become 
heir  at  law  to  her  grandfather,  and  fo  intitlcd  to 
whatever  he  left  to  defcend,  or  ought  to  have  de- 
fcended  from  the  invalidity  of  his  difpofition. 
And  the  queftion  was,  Whether,  on  the  general 
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^♦ealbning  and  foundation  of  the  cafe  of  Noys  and 
Mordaunty  G.  muft  not  make  her  eleftion  either 

-to  have  the  iiooL  or  the  land  which  happened  to 
defcend  to  her;  or,  to  be  more  plain,  whether  if  (he 
chofe  the  real  eftate  fhe  muft  not  waive  the  legacy  ? 
On  the  part  of  G.  it  was  argued  ti^aty  to  Ihew  G. 
broke  this  condition  by  taking  the  real  eftate,  it 
muft  be  Ihewn  that,  by  the  will,  the  eftate  was 
devifed  to  other  purpofes,  and  that  (he  did  not 
fuffer  it  to  go  according  to  the  will  -,  that  k  muft 
firft  be  eftabli(hed  that  there  was  a  will  made, 
and  next,  what  was  the  meaning  of  itj  for,  the 
condition  was  to  abide  by  the  whole  will^  but 
there  was  no  will  as  to  the  land.    And  the  caie 
was  compared  to  that  of  Hearle  and  Greenbank. 
But,  per  Curiamy  G.  ought  not  to  take  the  be- 
nefit of  this  perfonal  legacy  without  waiving  any 
right  to  the  lands  defcended  i  for,  the  devife  in 
this  will  amounts  to  the  fame,  as  if  the  teftator 
had  annexed  a  condition  to  permit  the  younger 
fon  to  enjoy  the  land.    The  reafonable  conftnic- 
tion  is,  that  none  of  the  devifees  (hould  receive 
any  benefit  by  the  will,  unlefs  they  fuffer  the 
whole  inftrument  to  take  eflfeft,  not  having  re- 
gard to  the  validity  or  force  of  it  according  to 
the  ftatute  of  frauds,  but  to  the  claufes  and  ex- 
prelTions  ufcd.      This  then    being  an  exprefs 
condition  annexed  to  a  perfonal  legacy,  G.  can- 
not take  both  the  legacy  and  the  real  eftate. 

And, 
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And,  if  a  man  give  a  portion  or  legacy  to  a 
child  or  other  perfon  in  lieu  or  fatjsfaftion  of*  a 
particular  thing  exprefled,  that  (hall  not  exclude 
him  from  another  benefit,  although  the  other  be- 
nefit claimed  be  contrary  to  the  will  of  the  donor; 
for,  courts  will  not  conftrue  that,  as  meant  in 
Jieu  of  e^ery  thing  elfe,  which  a  teftator  has  faid 
is  to  be  in  lieu  of  a  f  articular  thing. 

Thus,  where  G.  by  his  will  gave  1000/.  for  ^,^^.^3^^' 
xht  benefit  of  his  daughter  for  life,  and,  after-  ^^  3^,  175^ 
wards,  to  be  divided  among  fuch  child  or  children 
as  his  daughter  Jhould  leave  at  the  time  of  her 
deceafe.  The  daughter  married  E.  who,  by  his 
will,  recited  that  "'  G.  had  agreed  to  give  his 
*'  daughter  lOooZ.  on  marriage,  but  did  not,  but 
*'  by  his  will  gave  1000/.  to  his  daughter  for  life, 
*^  and,  afterwards,  to  go  among  our  children  5" 
then  he  proceeded  and  faid,  "  G.  was  a  worthy 
•'  and  honourable  gentleman,  and  I  believe  was 
<*  perfuaded  his  giving  the  looo/.  in  that  manner 
'*  was  performing  the  agreement,  which  1000 /I 
*'  with  other  money,  I  have  laid  out  in  bank 
^^  ftock :  now,  in  honour  of  his  family,  and  to 
•*  make  good  his  intent  and  will,  I  give  to  my 
^*  wife  xoco/.  and,  after  her  death,  equally  to  my 
"  two  fons  W.  E.  and  G.  E,  my  daughter  P. 
**  having,  in  her  marriage  fettlement,  releajed  her 
«^  right  under  the^will  of  G.  if  ftie  had  any."  The 
5  teftator 


teibtor  gave  ether  beneficial  legacies  to  his  fofij 
G.  E.  —  G.  E.  as  furviving  his  brother  and 
motheri  brought  a  bill  againft  the  reprefenta- 
tives  of  his  father  to  have  a  transfer  of  this  looo/. 
tank  ftock.  The  defendants  the  children  of 
W.  E.  infifted  that  G,  E.  was  intitled  only  to  halfj 
becaufe  the  father's  will  had  made  a  variation 
from  the  grandfather's,  and  they  infifted  that,  as 
this  claim  was  in  contradiftion  to  his  father's 
•will,  if  he  infifted  on  it,  he  muft  give  up  the  be- 
jiefif  ial  legacies  and  portions  therein  according  to 
the  rule  fettled  in  Noys  and  Mordatmt.  But 
Lord  Hardwicke  was  of  opinion  that  E*  the 
father  intended  that  the  will  of  G.  the  grand- 
father jfliould  be  performed  ahfoluuly^  except  in 
the  particular  mentioned,  and  his  Lorfhip  put. 
diat  conftruftion  on  the  will:  But  he  faid,  ad- 
mitting,  for  argument's  fake  only,  that  there  was 
a  variation  between  the  two  wills,  ftill  the  right 
to  this  fum  muft  have  rcfted  on  G.'s  will,  and 
that  introduced  the  queft^on.  Whether  G.  E* 
could  break  in  upon  the  conftrudion  of  his 
father's  will,  and  at  the  fame  time  claim  the 
portion  therein  ?  And  his  Lordfliip  thought  that  it 
was  far  from  being  clear  that,  even  fo  conftruirfg 
E/s  will,  it  would  have  th^t  confequcnce,  when 
it  declared  what  the  provifion  for  the  plaintiff 
ihould  be  in  fatisfaction  ofj  and  that  was  not  of 
this  fum. 

No 
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^7o  cafe  upon  this  rule  Ivas  as  yet  gone  fb  faO' 
&s  to eftablifh  the  propofition  that,  if  adevifor  in 
his  will  takes  upon  himfelf  to  difpofe  of  an  eftate 
in  which  he  has  no  intereit>  but  which  is  abfolutely 
another's,  and,  in  the  fame  will,  gives  a  beneficial 
thing  to  the  owner  of  fuch  eftate,  the  owner  of 
the  eftate  ihall  either  waive  the  benefit  of  the 
devife  or  renounce  his  eftate ;  the  foundation  of 
the  rule  being  a  fuppofed  mifconception  of  the 
teftator  as  to  the  (Ituation  of  bis  own  property. 

And,  where  the  teftator  has  property  of  his 
own  to  anfwer  the  defcription  given  in  his  will 
of  that  which  he  means  to  difpofe  of  thereby,  his 
devife  will  be  conftrued  as  applicable  to  his  own 
property  of  that  defcription,  and  not  to  the  pro- 
perty of  another,  though  equally  anfwering  it. 

Both  thefe  points  feem  to  have  Occurred  in  the  Timewett  v; 
cafe  of  Timewell  and  Perkins.  There  j^.  T*,  riii^  wj, 
having  two  daughters  by  fereral  huftjands,  viz* 
M.  T,  and  S.  P.  the  latter  of  whom  S*  P*  in- 
herited certain  ground-rents  from  her  father, 
made  her  will,  and,  thereby,  gave  to  M*  T.  "  all 
**  her  mortgages,  ground-rents,  judgments,  &c* 
"  whatever  Ihe  had  or  ftiould  have  at  her  death, 
*'  as  plate,  jewels,  linen,  houfehold  goods,  and 
*'  horfes  for  her  ufe,  that  no  hufband  fhould 
"  meddle  with  them,  and  at  her  death  to  give 
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«^  them  to  whom  (he  pleafed."  Alfo  fhc  garc 
"  her  houfes  in  B.  and  T.  to  M.  T.  for  her  own 
"  ufe  CO  give  to  whom  fhe  pleafed  5"  alfo  flic 
gave  to  S.  P.  •*  her  freehold  eftate  in  E.  to  dif- 
**  pofc  of  to  whom  foe  ver  flie  pleafed,  and  her 
**  two  houfes  at  C.  it  being  all  freehold  for  her 
*^  own  ufe,  and,  if  Ihe  ftiould  hare  children,  for  her 
«  to  give  them  as  (he  pleafed ;  but  if  flie  died 
"  leaving  none,  to  M.  T.  and  her  children."  And, 
hereupon,  it  was  contended  that,  as  the  teftatrix 
had  exprefsly  devifed  the  ground-rents  to  M,  T. 
S.P.  was  bound  thereby  j  becaufc  flie  herfelf  took 
by  another  part  of  the  will,  and  for  that  reafon 
could  not  except  to  particular  devifes,  but  muft 
take  the  will  as  it  ftood.  But  it  was  held  that 
this  argument  would  not  hold  here  -,  for,  as  it  was 
not  a  particular  ground-rent  that  was  devifed, 
and  as  the  teftatrix  might  have  other  ground- 
rents  of  her  own  to  fatisfy  this  part  of  the  will, 
the  Court  would  fo  intend  it.  And,  befides,  that 
it  was  impoflible  the  teftatrix  ftiould  give  away 
to  M.  T.  from  S.  P.  what  was  S.  P.^s  inheri- 
tance from  her  father. 

But,  in  order  to  put  k  devifee  to  the  alternative 
of  either  waiving  his  intereft  under  a  will,  or  fore- 
going his  claim  tofome  intereft  difpofed  of  therein 
to  which  he  is  prcvioufly  iirtitled  independent  of 
the  will,  it  muft  be  clearly  evinced  that  the  de- 
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Vifee's  taking  both  interefts  will  defeat  the  general 
intent  of  the  devifor.  And,  therefore,  where  one  ^North^ofc, 
deviled  his  per ibnal  eftate to  truftees  in  truft  "as  ^ ^^^' ^^^ 
*^  to  fo  much  thereof  as  (hould  be  and  remain  at 
"  his  feat  at  P.  at  his  death,  that  they  (hould 
*'  fuffer  his  wife  to  ufe  and  enjoy  the  fame  for  lb 
many  years  as  flie  ihould  live,  and,  as  to  his 
real  eftate,  devifed  it,  fubjedfc  to  his  debts  and 
railing  5000/.  for  his  child  or  children  as 
^^  therein  mentioned,  to  the  ufe  of  his  firft  and 
<'  other  fons,  and,  in  default  of  fuch  iflue,  then  to 
^  the  uie  of  his  daughter  and  daughters,  and,  in 
"  default  of  fuch  i0ue,  then  to  the  ufe  of  his  wife 
"  for  her  life.  And,  by  a  codicil,  the  teftator 
"  further  devifed  his  K.  eftate  to  be  fold  and  the 
money  arifing  therefrom  to  be  applied,  dii^ 
charging  the  mortgages  upon  that  and  alfo  oa 
"  the  $•  eftate  to  the  intent  that  the  $•  eftatiJ 
"  might  be  free  and  clear,  to  his  wife,  and  that, 
'^  after  the  two  mortgages  paid,  his  wife  ihould 
"  be  intided  to  receive- the  rcntjs  of  the  overplus 
"  of  the  K.  eftate  during  her  life,  and,  after  her 
«  death,  to  go  in  ftrift  fettlement  in  the  manner 
"  in  which  he  had  fetded  his  lands  in  the  body  of 
"  his  .will/'  The  teftator  had  alfo  another  eftate 
caHed  the  N.  eftate.  He  left  four  fons  and  twp 
daughters*  The  wife  entered  upon  thp  S.  and  10 
eftates.  And  one  queftion  was.  Whether  Ihe^ 
having  fo  entered  upon  the  S.  and  K.  eftates^ 
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and  claiming  die  peiibnal  eftate>  was  aire  intitled 
to  dower  upon  the  N.  cftate  5  or  whether,  by  ac- 
cepting of  thofe  beneficial  interefts  under  the  will> 
(he  had  not  barred  herfelf  of  her  dower  in  the  N*. 
cftate  ?  And  it  was  objeded  that  (he  had,  for  (he 
could  not  have  both,  becaufe  the  deviies  by  the 
will  and  codicil  did,  in  Ibme  nneafure,  claih  with 
her  claim  of  dower,  and  were  intirely  inconfiftent 
with  it,  as  the  teftator  gave  her  that  very  eftate  in 
remainder  out  of  which  (he  demanded  her  dower; 
and,  therefore,  it  was  contended  fhe  muft  either 
take  totally  under  the  will,  or  totally  rejeiSk  it. 
But  Lord  Hardwicke  was  of  opinion  (he  was  in- 
titled  to  dower  and  alfo  to  the  devife  and  legacies : 
and  this  upon  the  authority  of  the  cafe  o( Lawrence 
Infra  go  ^^  Lawrence,  which  his  Lordfliip  faid  was.  a 
*  y«n-  3^5-     cafe  in  point  determined  in  the  Houfe  of  Lords, 

1  L.  Raym.  *      ^  ,  ' 

43^  upon  the  circumftances  at  large,  and  hot  upon 

any  one  of  them  in  particular.  Befides,  his 
Lordihip  faid,  this  cafe  ftood  diftinguiihed  from 
that  of  Noys  and  MordautJt  upon  the  reafon  of  the 
thing  likewife;  for,  the  claim  there  would  have 
overturned  the  will  in  totOy  but  the  widow  here 
did  not  clann  to  overturn  the  will  in  toto^  but 
claimed  merely  a  temporary  interefti  and  it  was 
only  taking  out  that  excrefcent  interefl:  for  a 
time,  and,  afterwards,  it  would  go  on  as  the 
tcftator  intended  it. 
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So,  in  the  cafe  di  Awes  and  Willis^  where  a  Ayres  r.wartf, 
man,  by  his  will,  taking  no  notice  of  his  wife's 
right  to  dower,  made  a  provifion  for  her  out 
of  his  perfonal  eftate  by  way  of  refidue.  Lord 
Hardwicke  heid^  that  the  wife  might  claim  her 
dower  $  for^  her  doing  {o  would  not  break  in 
on  the  will ;  and  his  Lordfhip  laid,  the  cafe  was 
the  flronger,  as  it  was  only  a  refidue^  which  aC'* 
cidental  benefit  he  might  intend  ihe  fiiould  have 
as  well  as  dower. 

Again,  where  J.  S.  on  his  marriage  with  F.   waiicrvFaDcr, 

*=>        '  -^  ^>  2Eq.Ca.Ahr. 

entered  into  articles,   whereby  he  covenanted,     301.  i8.sviQ. 

.  »    /-  «      Abr.244.PL 

in  confideration  of  the  marriage  and  of  i2>ooo/.     19. 

portion,  that,  in  cafe  he  ihould  happen  to  die 

after  the  marriage  before  the  faid  F.  he  would 

leave  her  worth  1,500/.  immediately  upon  his 

death,  ^r,  if  Jhejbould  then  judge  it  more  conve* 

nient  to  take  the  third  part  of  all  bis  eftate^  loth 

real  and  perfonal^  Jbe  Jbould  have  liberty  fi  to 

do.    The  marriage  took  efFed,  and  J.  S.  died 

without  iiTue,  having  made  his  will,  and  thereby 

given  feveral  parts  of  his  real  eftate  to  his  wife 

for  life,  and  made  her  fole  executrix  and  reiiduary 

legatee.     J.  S.  had  but  a  fmall  fortune  at  die 

time  of  the  marriage,  but,  afterwards,  acquired 

an  eftate  in  the  land  of  1,000  /.  fer  annunty  and 

a  perfonal  eftate  of  about  1,200/.  after  debts 

and  legacies -paid*    The  widow  brought  a  bill 

H  h  3  againft 
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againft  the  devifcc  of  her  hufband's  real  eftatc, 
and  againil  the  heirs  at  law,  to  have  the  benefit 
of  her  eledion  to  have  a  third  of  the  teftator's 

• 

real  eftate,  and  alfo  the  benefit  of  the  lands 
devifed  to  her  by  the  will,  and  the  refiduum  of 
the  perfonal  eftate.  But  Lord  Chancellor  King 
decreed  her  a  third  of  the  real  eftate  in  fee,  and 
the  reiidue  of  the  perfonal  eftate ;  becaufe  fhe 
could  not  take  the  eftates  for  life  devifed  to  her 
by  the  will,  for  that  would  have  been  inconfiftent 
with  the  claim  Qxt  made  to  the  inheritance  of 
the  third  part  by  virtue  of  the  articles.  But  as 
to  the  refiduum  of  the  perfonal  eftate,  that  (he 
might  take  by  the  will,  for  that  claim  was  not 
inconfiftent  with  the  articles,  and,  where  the 
articles  and  will  were  not  inconfiftent,  but  both 
might  ftand,  there  ftie  might  claim,  and  have 
the  benefit  of  both. 

A  devife  alfo  may  become  void  and  fail  of 
effeft  by  a  man's  performing  that,  which  it  is 
the  objeft  of  it  to  accomplifh,  in  his  life* 
time. 

Hun>Ands  T.  Thus,  where  a  man  intending  to  build  a  feat 

I  Vem.  95.       ^po^  his  eftate,  and  having  laid  the  foundation 

of  it,  made  his  will,  and  thereby  devifed  land 
for  railing  portions  for  his  younger  children,  and 
paying  of  his  debts^  and  appointed  that  400  /• 

ihould 
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fhould  be  laid  out  in  perfefting  the  building  of 
his  houfe.  It  happened  that  he  lived  feveral 
years  after  the  niaking  of  this  will,  and,  in  diat 
time,  expended  upon  his  houfe  above  400/. 
He  then  died,  leaving  the  above  will  and  the 
houfe  unfiniflied.  The  will  was  defeftive  for 
pafling  lands,  not  being  executed  purfuiant  to 
the  ftatute  of  frauds.  And  the  queftion  was> 
Whether  the  heir  at  law  ought  to  have  the  be- 
nefit of  the  400  /.  by  the  will  appointed  to  be 
laid  out  on  this  houfe  ?  And  it  was  infifted  on 
the  part  of  the  younger  children,  that  he  ought 
not,  becaufe  the  teftator  himfclf,  after  the 
making  of  this  will,  had  expended  above  that 
fum  on  the  houfe.  And  upon  this  ground  the 
Lord  Chancellor  decreed  againft  the  heir  at  law, 
who  was  plaintiff  in  equity  for  this  fum. 

A  devife  of  lands  may  alfo  fail  of  efFeft  in 
confcquence  of  the  ftatute  3  and  4  W.  6?  M. 
cap.  14,  which  recites  that,  *'  Whereas  it  is  not 
**  rcafonable  or  juft,  that  by  the  praftice  or 
*^  contrivance  of  any  debtors,  their  creditors 
"  fliould  be  defrauded  of  their  juft  debts,  and 
nevertheleis  it  hath  fo  often  happened,  that 
where  feveral  perfona,  having,  by  bonds  or 
^*  other  fpecialties,  bound  themfelvcs  and  their 
^^  hcirSi  and  having  afterwards  died  feifed   in 

H  h  4  «  fee^ 
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"  fec-fimplc  of  and  in  manors,  mcfluages,  lands, 
**  &c.  or  had  power  or  authority  to  difpofe  of 
"  or  charge  the  fame  by  their  wills  or  tefta- 
"  mcnts,  have,  to  the  defrauding  of  fiich  their 
"  creditors,  by  their  laft  wills  or  teftaments,  de- 
"  vifed   the  fame,  or  difpofed  thereof  in  fuch 
"  manner  as  fuch  creditors  have  loft  their  faid 
•'  debts ;  for  remedying  of  which,  be  it  cnactedj^ 
"  &c.  that  all  wills  and  teftaments,  limitations, 
difpofitions,  or  appointments,  of  or  concern- 
ing any  manors,  meffuages,  lands,  tenements, 
or  hereditaments,  or  of  any  rent,  profit,  term, 
or  charge  out  of  the  fame,  whereof  any  per- 
fon  or  perfons  at  the  time  of  his,  her,  or  their 
deceafe,  (hall  be  feifed  in  fee-fimple,  in  poffef- 
*'  fion,  reverfion,  or  remainder,  or  have  power 
"  to  difpofe  of  the  fame,  by  his,  her,  or  their 
'*  laft  wills  or  teftaments,  (hall  be  deemed  and 
•*  taken   (only  as  againft  fuch  creditor  or  ctc^ 
"  ditors  as  afbrefaid,  his,  her,  and  their  heirs, 
"  fucceflTors,  executors,'  adminiftrators,  and  af- 
"  figns,  and  every  of  them)  to  be  fraudulent, 
"  and  clearly,  abfolutely,  and  utterly  void,  fru* 
"  ftrate,  and  of  none  effeft/'  &c. 

"  And,  for  the  means  that  fuch  creditors  mav 
"  be  enabled  to  recover  their  faid  debts,*'  it 
further  enafts,  "  that  in  the  cafes  before  men- 

«*  tipned^ 
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♦^  tioncdj  every  fuch  creditor  (hall  and  may 
♦*  have  and  maintain  his,  her,  and  their  ac-» 
*^  tion  and  adions  of  debt  iipon  his,  her,  and 
*'  their  faid  bonds  and  fpecialties,  againft  the 
**  heir  and  heirs  at  law  of  fuch  obligor  or  obligors^ 
**  and  fuch  devifee  or  devifees^  jointly,  by  virtue 
*«  of  this  aft/' 

Before  this  ftatute,  if  an  obligor  devifed  his 
land,  the  devifee,  felling  or  aliening  it  before 
aftion  brought,  was  not' liable  to  the  obligee^ 
This  ftatute  was  therefore  made  to  remedy  the 
dcfeft  in  the  13th  of  Eliz.  cap.  5,  of  fraudulent 
conveyances,  and  to  extend  the  benefit  of  it  to 
fraudulent  devifes. 

The  general  view  of  this  ftatute  being  to  vid.  Kinnaftoa 
prevent  creditors  from  being  defrauded  of  tlieir  TAtk^^os. 
debts,  and  to  put  all  devifees  upon  equal 
footing  with  the  heir  where  lands  defcend  upon 
him,  it  has,  according  to  the  known  rule 
upon  ftatutes  nieant  to  prevent  frauds,  received 
the  moft  liberal  conftruftion, 

.  In  an  aftion  brought  on  this  ftatute,  the  dc-  Vi<L3Atk.434* 
vifee  cannot  be  fued  alone,  for,  the  heir  muft  be 
joined  with  him.    But  there  arc  no  inftances  of 
precedents  of  judgments  at  common  law  on  this 
statute.    The  reafon  feems  to  be,  that  a  bill 

t  in 
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in  equity  may  be  brought  under  this  ftatutc 
as  well  as  an  adion  $  and  the  proceedii^  in 
that  court  are  more  expeditious,  for  a  fale  may 
be  diredbed,  as  they  have  both  heir  and  executor 
before  the  court. 


Warren  rJ* 
Scanwelli  at 
tbe  Rolls, 
a  Atk.  12^. 
•tvid.Gawler 
T.Wade» 
iP.WULa9. 


Ihtr  L.  Hanhf • 
»  Atk.  435. 


On  a  bill  brought  upon  this  ftatutc,  an  objec- 
tion was  made  for  want  of  parties,  becaufe  the 
heir  at  law  was  not  before  the  Court ;  in  anfwer 
to  which  it  was  infifted,  that  where  the  creditor 
came  againft  the  alienee  of  the  devifee,  it  was 
not  neceflary  to  make  the  heir  a  party.  Sed 
per  Curiam^  the  objeftion  muft  be  allowed :  it 
is  admitted  upon  all  hands,  that,  if  an  aflion  at 
law  is  brought,  it  muft  be  both  againft  the  de* 
vifee  and  heir  at  law,  and  equity  follows  the 
law  in  this  refpeft. 

But,  in  the  preceding  cafe,  the  bill  was  not 
preferred  againft  an  alienee  ,of  the  devifee,  but  an 
affignee  under  a  commiflion  of  bankruptcy  only, 
who  ftood  m  the  place  of  the  devifee,  and  repre- 
fented  him. 

This  ftatutc  being  made  merely  for  the  fake 
of  creditors,  and  not  at  all  in  favour  of  heirs  at 
law,  it  has  made  no  manner  of  alteration,  but 
barely  between  the  creditor  and  the  devifee, 
and  as  to   the  heir    and  devifee  the   law  is 

the 
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the  Tame  as  before.  Therefore,  if  a  bond 
creditor  come  upon  real  aflfets,  he  (hall  reibrt 
to  the  lands  defcended  in  the  firft  place :  for, 
the  heir  is  only  intitled  after  all  gifts  are  fatif- 
fied,  and  therefore  is  firft  liable  to  pay  fpecialty 
debti.     And  a  devifee  is  in  the  nature  of  a  pur-   vJd.: 

cafey  3  Rmw 

chafer,  who  is  always  to  be  preferred  to  an  heir     n  h. 
at  law,  although,  in  ret  veritate^  the  purchafer 
come  to  the  land  without  any  valuable  confi-  ' 

deration ;  for,  the  confideration  of  the  purchafe  Pitt  ▼.  Witf. 
is  immaterial  in  fuch  cafe.  And  therefore  where  %  Ack.4is» 
a  bill  was  brought  to  have  fatisfadtion  out  of 
affets,  both  defcended  and  devifed,  Lx>rd  Talbot 
direfted,  that  if  the  perfonal  eftate  were  not 
fufficient,  then,  in  the  next  place,  an  account 
was  to  be  taken  of  aflfets  defcended  upon  the 
heir  at  law;  and,  if  that  Ihould  be  deficient^ 
then  an  account  was  to  be  taken  of  the  de* 
vifed  eftate. 

It  is  provided  by  the  4th  fcAion  of  this  fta^ 
tute,  **  That  where  there  hath  been  or  (hall  be 
any  limitation  or  appointment,  devife  or  dif- 
pofition,  for  the  raifing  or  payment  of  any 
real  or.  juft  debt  or  debts,  or  any  portion  or 
portions,  fum  or  fums  of  money,  for  any 
**  child  or  children  of  any  peffon,  other  than 
*'  the  heir  at  law,  according  to  or  in  purfuance 
"  of  any    marriage-contradt  or  agreement  in 

**  wriiing. 
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^^  writing,  hna  fide  made  before  fuch  marr lagr, 
**  the  fame  and  every  of  thenn  (hall  be  in  fuH 
"  force ;  and  the  fame  manors,  mefluages,  )ands> 
tenements,  and  hereditaments^  (hall  and  may 
be  holden  and  enjoyed,  by  tytxy  fuch  per- 
fbn  or  perfofts,  his,  her,  and  their  heirs> 
^*  executors,  adminiftrators,  and  afligns,  for 
•*  whom  the  fame  limitation,  appointment,  de- 
^'  vife,  or  difpofltion  was  made,  and  by  his, 
"  her,  and  their  trudee  or  truftees,  his,  her, 
•^  and  their  executors,  adminiftrators  and  af- 
<'  figns,  for  fuch  eftate  or  interefl  as  (hall  be 
*'  fo  limited  or  appointed,  devifed  or  difpo(ed> 
<<  until  fuch  debt  or  debts,  portion  or  portions, 
*'  (hall  be  raifcd,  paid,  and  fatisfiea  ^  any  thing 
^^  to  the  contrary  in  that  aft'contained  nocwith* 
«  ftanding." 

Vid-BafoarJif-        ^^  ^^  claufc  it  has  been  decided^  that  if,  in 
ton's  Rep.  304.  ^  (Jcvifc  for  payment  of  debts,  any  debt  be  ex- 
cepted fo  that  the  fame  is  not  for  the  payment  of 
all  the  teftator's  debts  generally,  fuch  cafe  is  not 
within  the  benefit  of  this  proviib- 
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PAROL    DECLARATIONS 
AND     AVERMENTS 
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EVERY  inftrument  in  writipg  confifts  of  via. 8 Rep.  155^ 
two  parts  I  matter  of  fa6t,  and  matter  of 
conftrudtion  of  law.     The  one,  namely,^  matter 
of  fa£t>  may  be  averred  by  the  parties  interefted 
in  the  inftrument,  and  is  triable  by  jurors :  the 
other,  namely,  matter  in  law,  is  to  be  difcuffed 
by  the  court  only  before  whom  the  fame  is 
brought  in  queftion,  which  is  to  decide  according 
to  the  language  appearing  upon  the  face  of  the 
inftrument,  without    reference    to    any    parol 
evidence  to  explain  it.    From  hence  proceeds    vid.  Rrerc  an^ 
the  rule,  that  parol  declarations  oftefiators  offered    piowd.  :)4s. ' 
in  evidence^  to  controul  their  inJlruSions  conveyed     cro.ja.145. 
to  writing  in  their  wills,  whether  of  real   or     cheH^yVcafe, 
perfonal  eft  ate,'  (for  the  law  is  the  fame  in  both     ^   ^^^  ' 
c»fcs  if  the  valu^  exceed  what  is  albwed  to 

paft 
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pafs  by  parol ;)  or  to  give  an  import  to  their 
language y  which  it  would  not  otherwife  beary  were, 

^t^Til^i.  ^^^  ^^^  ^^^'^  ^^'  ^^^'^  ^^^  required  to  be  in 
sVU.si7«      writings   confiderei  as  not    admiffible   reJfeSing 

them*    And,  fince  the  ftacute  of  frauds  and  per* 

juries,  the  reaibn  againft  admitting  fuch  evidence 

is  become  ftill  more  obvious  and  decifive. 

Parol  declarations  of  a  teftator  may  apply 
to  the  devifc,  or  to  the  perfon  of  the  devifce  i 
in  either  cafe  they  are  equally  inadmilfible. 

I  fhall  iirft  call  the  attention  of  the  reader  to 
Ae  inftances  which  occur  in  our  law-books  rc- 
jipefling  parol  declarations  as  to  the  devife  itjelf-y 
and  fecondly,  to  fuch  as  are  to  be  met  with  re- 
fpefting  fuch  declarations  as  to  the  perfon  of  the 
dcvifee. 

Firft.  As  to  parol  declarations  rclpefting  the 
import  of  a  devife. 

Cheney's  cafe.         It  was  determined  in  Cheney^s  cafe^  where  one 
I3  EUz.  '        devifed  hereditaments  to  H.  his  fon,  and  to  the 

heirs  of  his  body,  the  remainder  tp  T.  C.  of  W, 
and  to  the  heirs  male  of  his  body,  on  ^rondidon 
^  tliat  he  or  they,  or  any  of  them,  Ibould  not 
"alien,  difcontinue,  &c/'  that  T.P.,  heir  gc^ 
neral  of  the  devifor,  ihould  not  be  fcc^ved  €• 

prove 
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prove  by  witneflesj  that  it  was  the  intent  and 
meaning  of  the  deviibr  to  include  bis  fon  and 
heir  within  thofe  words  of  the  condition^  "  he 
*^  or  they,"  and  not  merely  fb  reftrain  T.  C.  and 
his  heirs  males  of  his  body  by  thofe  words, 

^  idiere  a  grandfather^  mortgagee  of  lands^  BUiot  v  EUio^ 
purchafed  to  himfelf  the  equity  of  redemption    jwiy\677f^** 
thereof,  and,  having  two  fons,  the  elder  of  whom 
had  difobliged  him,  the  grandfadier  and  the 
mortgagor  joined  in  a  conveyance  to  T«  his 
youngeft  ion;  but  there  was  no  confideration 
or  truft  exprcfled,  and  the  grandfather  continued 
in   pofleflk>n,    leafed    the    fame,    received  the    ' 
rents,  and,  by  his  laft  will,  devifed  the  lands 
to  T.  but  exfrejfed  not  for  what  eftate,  and  died. 
Upon  a  queftion.  Whether  this  purchaie  was 
inWnded  as  -an  advancement  for  the  ion,  of  jas 
a  tnift  for  the  grandfather?    the  evidence  of 
two  perfons,  that  the  grsindtather's  diKftioa  wa9   . 
to  devife  to  T.  and  his  heirs,  was  given^  not 
with  a  view  by  fuch  parol  declaration  to  en* 
large  the  effeA  of  the  will,  but,  as  an  evMonce 
of  the  tri^  and  intent.   Rut  the  Court  bdd^  that 
this  was  a  truft,  and  that  the  parol  pisoof*  wp^ld 
not  alter  the'  cafe. 


* ^ i  II .1 » 
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"So,  in  die  cafe  of  T^notrs  and  Moor,   the  Towersv.Mo<j-, 
plaintiff  endeavouring  -to  have  the  win  explained    *  ^^-  '*' 

lo  by  . 
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By  depofitlons  of  witoeflfcs,  touching  what  t\\6 

tcftator  declared,  ind  the  inftruftions  he  gave 

for  the  drawing  of  his  will :  the  Court  faid^  that 

•Vettion'scafc,  dcifi(t%  of  land  muft  be  in  writing,  and  they 

Mfc^'  h/'  could  not  go  againft  the  aft  of  parliament. 

15  Bliz.  S.  L. 
XAwrence  v. 

?]LRaym43»'       ♦And  One  rcafon  given  ih  Fernon's  cafe,  why, 

fEq!cI^'At?.  if  ^  "^^  dcvife  land  to  his  wife  for  term  of  her 

w*JS!^Z>rd  ^^^^  g^neraify^  it  could  not  be  averred  tq  be  for 

^Sn,That*^  the  jointure  of  the  wife,  and  in  fatisfaftion  X)f  Ker 

^t'mi*h7be  ^^^^^  ^^^*    ^^^^  ^^®    whoIe  will   concerning 

admitted  in  larids  QUght  to  be  in  writing,  and  no  averment 

■    equity,  and  dc-  °  ^ 

creed  accord-  ought  to  be  taken  out  of  the  will,  which  could 

ingly;  but  his  ^ 

decree  was  rc^  fiot  be  cmeSled  frofn  the  words  contained  in  the 

▼erfedby 

Wright,  Lord  Wllh 

Keeper,  and 

that  revei*fal  j     ... 

Dom.PfDce-         +  And  whcfe  C*  by  will  devifed  lands  to 

i«afo«oftha£  tTuftecs  and  their  heirs,  upon  truft  to  take  the 

is  iM^T  profits  for  three  years,  and  if,  within  the  three 

itlh^d'b^n^d^'  years,  there  happened  ^  marriage  between  .G.  and 

u^so^usre,  W;  who  was  then  ten  years  of  age  and  his  heir  at 

EeeThli  law,  then  to  W..  for  life,  remainder  to  hfr  firft 

STfS^ln^.  ^^^*  ^^-  ^"^  ^^  ^^^  marriage  did  not  happen 

^i»i"^^"-  then  the  remainder. to  F.  in  tail.    The  mar- 

438.  Sedvid. 

w^burt'on  ^^^^  withG^.did  not  take  effeft,  but  W.  married 

cro,Eiiz.iaS,  another  perfon   of  equal  family,  fortune,  and 

cont.  where  ex*  *  1  * 

prciTed.  perfon.    And,  on  a  bill  brought  by  W.  and  her 

+  Bertie  v«  •*</•«•«#« 

raikiajid,  huftand  to  have  the  cftate,  fuggefting  that  the 

;5.c.  2'Ycfn.  ought  not  to  be  injured,  having  done  all  Ihe 

333.  Hit  ,-, 
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could  to  bring  about  the  marriage.    Evidence 
from  papers,  letters,  and  fayings  of  the  teftator, 
was  offered  to  prove  his  intent   in    this   will 
was  not,  that  it  ftiould  be  in  G/s  power  to 
make  bir  forfeit.     £/  per  Curiam,  confifting  of 
Chief  Juftice  "Treiy,  Lord  Chief  Juftice  Holf, 
and  Lord  Somers  j  thefe  collateral  papers  and 
all  parol  proof  as  to  what  the  teftator  declared 
or  intended,  cannot  be  taken  notice  of  to  influ- 
ence  the  conftruftion  of  the  will ;  for  that  would 
be  to  let  them  in,  and  make  them  part  of  the 
will .  itfelf 5   and  by  the  ftatute  of  frauds  and 
perjuries,  every  part  of  a  will  muft  be  in  writing. . 
And  before  that  ftatute,  when  a  will  was  in 
writing,  no  collateral  proofs  by  papers  or  words 
could  be  admitted,  becaufe  a  will  was  a  com- 
plete and  confummate  aft  of  itfelf. 

Again,  where   R»  B.  having  a  confiderable   firomlcyr. 
cftate,  and  being  much  indebted,  and  having  no     ch^'^jfr** 
fon  but  feveral  daughters,   married  one  of  his     ^"'  '^'*' 
daughters  to  B.  and,  upon  the  marriage,  entered 
into  a  deed,  wherein,  after  reciting  a  fettlcment 
which  he  had  made  of  his  cftate  on  himfclf 
for  life,  remainder  to  truftees  and  their  heira, 
on  truft  to  fell  the  fame,  and  to  apply  the  money 
got  for  it  for  payment  of  his  debts,   &c.  he 
covenanted,    that    if  B.  Ihould  be  minded  to 
purchafe  his  eftate,  the  truftees  ihould  fell  it 

I  i  b|m 
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him  1,500/.   cheaper  than  any  other  purchalef 

would  bona  fide  pay  for  it*  Afterwards  R.  B.  made 

his  will,   thereby  revoking  the  fettlement,  and 

dcvifed  his  eftatc  to  G.  and  gave  1,500/.  to  B. 

500/.  to   his  wife,  and  100/.   a  piece  to  his 

children.     On  a  bill  brought  by  B.  for  a  fpecific 

performance  of  this  covenant,  it  was  infifted,  that 

the  legacies  devifed  by  the  will  were  in  fatisfec- 

tion  of  the  covenant ;  and  the  will  mentioning 

nothing  of  the  matter  one  way  or  the  other,  wit- 

nefles  were  examined   to  prove  it,   and  other 

witnefles  to  prove  the  contrary.     And,  on  the 

•  hearing,  it  was  debated,  whether  thefe  proofs 

could  be  read  j  and   it  was  urged  that  they 

might,  for  the  other  fide  would  have  it  pre- 

famed,  that  the  legacy  was  in  fatisfadtion  of  the 

covenant  5  the  will  fard  no  fuch  thing,  and  the 

witnefles  offered  were  to  give  evidence  againft 

this  prefumption ;   and  the  cafes  of  Fofier  and 

Munty  and  Ccrdell  and  Woden^  were  cited.     But^ 

ftr  Lord  Keeper,  as  matters  have  been  fettled 

YiJ.  next  cafe,    flncc  my  Lord  Falkland's  cafe,  they  cannot  be 

read  j  for,  it  would  be  a  way  to  introduce  un- 
certainty, and  make  the  Court  arbitrary.  And 
that  cafe  was  much  ftronger  than  this^  for 
there  the  proofs  intended  to  be  made  ufc  of 
were  letters  of  the  tcftator's  own  writing,  and 
yet  were  rcjcfted. 


Andj 
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And,  in  the  cafe  of  Strode  and  Lady  Falk^    strode  v.  La^y 
landj  where  the  doubt  arofe  on  what  was  meant     3  chan.Rcp.98. 
by  a  teftator,  who  (having  a  revcrfion  in  fee  ex-     noo.'etvid,  * 

X   V  CZi  21X 

peftant  upon  an  eftate  in  tail  male  in  himfelf 
and  his  heirs  in  part  of  his  lands^  and  which 
would  take  effcdt  in  pofleffion  if  he  had  not  a 
fonj  and  having  a  fee-fimple  in  other  parts  of 
his  eftate)  after  other  devifes,'  devifed  "  all  other 
**  his  lands,  tenements,  and  hereditaments  out 
'*  of  Jettlenient ^'  and  then  died  without  iffue. 
And  Utters  of  the  teftator^  and  other  evidence 
of  his  declarations  and  difcourfe  were  offered  to 
prove  what  was  the  teftator's  intention  by  thefe 
words,  "  All  other,  &c.  but  of  fettlemenft"  And  3Cban.Rep  94* 
at  firft.  Lord  Cowpery  Chancellor,  was  of  opi- 
nion, that  this  evidence  might  be  admitted; 
and  his  Lordlhip  brought  Lord  Chief  Juftice 
Trevor  into  that  opinion  ;  but  afterwards,  on 
deliberation,  Tracy ,  Trevor y  the  Majier  of  the 
Rolls ^  and  the  Chancellor  agreed,,  unanimoufly, 
that  this  kind  of  evidence  could  not  be  admitted ; 
for,  where  a  will  was  doubtful  and  uncertain, 
it  muft  receive  its  conftruftion  from  the  words 
of  the  will  itfelf,  and  no  parol  proof  or  decla- 
ration ought  to  be  admitted  out  of  the  will  to 
afcertain  it ;  for,  if  it  might,  then  marriage 
fettlements  or  purchafes  might  be  defeated 
twenty  years  after  they  were  made,  by  fuch  parol 
proof  ftarted  up. 

I  i  a  S^  .     . 
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Bennett  7. 
Davis, 

2  P.  Will.  ^i6. 
Midi.  1 725. 


So  where  A.  having  married  his  daughter  to 
a  tradefmar^  made  his  will,  and  devifed  the 
efiates  in  queftion  (being  lands  in  fee)  to  his 
daughter  for  her  feparatc  and  peculiar  ufe,  cx- 
clufive  of  her  hu/band  j  and  that  her  hufband 
Ihould  not  be  tenant  by  the  curtefy,  nor  have 
thefe  lands  for  his  life,  in  cafe  he  furvived 
his  wife,  but  that  they  ftiould,  on  the  wife's 
death,  go  to  her  heirs.  There  being  a  doubt 
whether  the  wife  could  take  this  as  feparate 
cftate  for  want  of  the  interpofition  of  a  truftce, 
parol  evidence  was  offered  to  prove,  that  the 
teftator  did  not  intend  thefe  lands  ihould  be 
liable  to  the  hufband's  debts.  But  the  Court 
would  not  permit  fuch  evidence  to  be  read, 
it  being  in  the  cafe  of  a  devife  of  land,  which, 
by  the  ftatute,  muft  be  all  in  writing. 


Parfons  v. 
Lance,  I  Vcz. 
189.   1748.  ct 
vid.  2  Atk. 

S.  ('.  as  to  de- 
claracions  re- 
fpc^ing  per- 
fonal  property. 


And,  in   the  cafe  of  Patfons  and  Lanoe,  in 

which  there  was  evidence  of  the  teftator's  fpeak- 

ingof  a  will,  and  fliewing  that  he  did  not  intend 

to  die  inteftate,  of  which  he  exprefled  fome  de- 

tcftation;    Lord  Hardwicke  obferved,   that  the 

will  being  fo  penned,  that  the  whole  difpofi- 

tion   (v/hich  was  of  real  cftate  as  well  as  per- 

fonal)   was  provifional  only,  to  take  efFcft   in 

the  event  of  the  teftator's  not  returning  from 

Ireland^    which    he    did  5     collateral    or    farol 

proof  could   not  be   taken    into  confideratiou, 

for 
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for  it  would  be  dangerous,  and  what  the  Court, 
fince  the  ftatute  of  frauds,  was  not  warranted 
to  do» 


Secondly,     Refpefting  the  perfon  of  the  de^ 
vifec. 

It  was  held,  in  Bret  and  Rigdcn*s  cafe,   that    Brett  v.  Rigdcn, 

n  ,-.  rr^     -n       f  t        *•       r      t  Plowd.  345. 

a  tcltetor  s  faying  to  T.  B.  (to  whole  father  he     3d  Rcfoi. 
had   devifed   all    the   lands   and  tenements  in     FuUer  v.  kwu* 
queftion  ;   but  who  died  during  the.  life  of  the     41!  s.  l.  as  1*0 
teftator)  that   he  (T.  B.)  (hould  be   his  heir,     ^^''^^^  ^'^ ^^*^- 
and  Ihould  have  all  the  lands  and    tenements 
which  H.  B.  his  father  fhould  have  had  by  the 
teftator's  laft  will,  if  he  had  furvived  the  de- 
vifor,  was   of   no   effeft   in  law,  and   that   no 
regard  ought  to  be  paid  to  it,  inafmuch  as  it 
was  not  written  in  his  will  j  for  the  ftatutes  of. 
32   and  34  Hen.  VIII.    gave  liberty   and  au- 
thority to  every  one  to  devife  his  lands  by  his 
laft   will  and  teftament    in  writing.      In  which 
cafe,   all   that  could  make  th«   devife  cf?c(5lu.»l 
ought  to  be  in  writing :  and  if  that,  which  was 
in  wiiting,  was  not  fufficient'to  make  the  lands 
pafs  without    the  words  fpoken   to   T.  B.  the 
fon,  then,  it  followed,   that  the  fubftantial  mat- 
ter which  Ihould  make  the  land  pafs  was  not 
written,  but  refted  in  words  only,  and  was  not 
withih   the  ftatute, .  which  no   will  but   a   will 
in  writing  was :  which  was  as  much  as  to  fay, 

I  i  3  tlat 
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tkat  all  that  was  effeBual  and  to  the  purpdlc 
muft  be  in  writing,  without  feeking  aid  of  words 
not  written. 

^S"e7s'''^  Again,  in  an  affizc  cf  novel  difleifin,  it  was 

ifi^T'"'"^   given  in  evidence,  that  B.  was  fcifed,  and  having 

iflue  two  fons  and  two  daughters,  devifed  his 
lands  to  his  younger  fon  in  tail,  and,  for  want  of 
fuch  iflue,  to  the  heirs  of  the  body  of  his  eldeft 
fon ;  and,  if  he  died  without  ifllie,  that  then  the 
land  fliould  remain  to  his  two  daughters  in  fee, 
B.  died,  then  the  younger  fon  died  without  iflue, 
living  the  eldeft  fon,  having  iflue  him  who  was 
tenant  in  the  aflize :  And  it  was  moved,  that, 
notwithftanding  that,  by  way  of  grant,  the  fon, 
living  his  father,  could  not  take  as  heir,  that 
was,  by  limitation  as  heir  to  his  father,  .becaufe 
that  none  could  be  faid  or  held  heir  to  his  father 
as  long  as  the  father  were  alive ;  yet,  by  way  of 
devife,  the  law  would  favour  the  intention  of  the 

• 

party,  and  the  intent  of  the  devifor  fliould  pre- 
vail. But  the  Court  were  unanimoufly  of  a 
contrary  opinion,  and  held,  that  it  was  all  one 
in  cafe  of  a  devife,  as  of  a  grant.  Whereupon 
the  tenant  produced  witnefles,  who  affirmed 
upon  their  oaths,  that  the  devifor  declared  his 
meaning  concerning  the  faid  will,  that,  as  long 
as  his  eldeft  fon  had  iflue  of  his  body,  the 
daughters  ftiould  not  have  the  land.     But  the 

Court 
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Court  utterly  rejefted  the  matter  j  and  judg- 
ment was  given  for  th^  plaintiff, 

So  in  the  pafe  of  Starling  and  Ettrick  before-    supm  37a. 
mentioned,  in  order  to  ftiew  that  the  teftator, 
by  the  words  *'  right  heirs  male"  meant  heir 
male  apparent,  evidence  was  offered  of  parol 
difcourfes  and  decelerations  of  the  teftator  as  to 
the  manner  in  which  he  intended  to  fettle  or 
had  fettled  his  eftate  j  and  that  he  had  often  de- 
dared,  that  he  would  fettle  his  eftate  fo  th^t  if 
R.  S.   died,  his  nephew  S.  S.  fhould  have  it. 
But  the  IL/)rd  Keeper  was  of  opinion,  that  15 
wpuld  be  of  fatal  confequence  to  admit  examl* 
nations  of  this  kind,  to  carry  cftates  contrary  to  • 
the  words  of  a  will,  and  to  what,  by  law,  they 
did  import;  and  he  refufed  to  adn)it  an  exa^ 
mination  p  thefe  matters^ 

As,  in  analogy  to  the  rules  of  law  refpefting  via.  iShow.  f 5. 
deeds^  with  regard  to  that  part  of  them  which  con- 
fifts  of  cofiftruftion  in  law,  no  parol  declarations 
refpefting  wills  are  admitted  to  explain,  enlarge, 
contraft,  or  refcind  tbe  language  ufed  therein, 
the  conftruftion  thereof  being  the  proper  bufi- 
nefs  of  the  judge,  and  reftrained  to  arife  out  of 
the  inftrument  alone ;  fo,  in  analogy  to  the 
Jaw  refpefting  deeds  as  to  that  part  of  theni 
that  confifts  of  matter  of  faft,  the  law  relpefting 
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wills  as  to  the  fame  part,  admits  of  averment 
by  the  party,  where  the  matter  averred  ft ands 
with  the  words  of  the  will. 

V1d.8Rcp.1s5.       Thus,  if  A.  levy  a  fine  to  W..his  fon,  to  havc;^ 

^7 1^  3. 16.  b« 

and  to  hold  to  him  and  his  heirs  i  i^pon  this 
fine  the  Court  cannot  make  queftion  for  any 
matter  of  law :  but  the  party  may  come  and 
aver  matter  of  faft,  and  fay  that  A.  had  two 
Ions  named  W.  an  elder  and  a  younger,  and 
his  intent  was  to  levy  the  fine  to  W.  the  younger. 
This  averment  out  of  the  fine  is  good  of  this 
matter  of  faft,  which  well  ftands  with  the 
words  of  the  fine,  and  may  be  tried  by  the 
country, 

ii^cp.  i5«;. .  So,  if  a  man  levy  a  fine  of  the  manor  of  S. 

v\!el'  *^'  or  of  die  manor  of  D.  to  one  et  haredibusy  and, 

26H.vri!6a.  in  truth,  there  is  the  manor  of  North  S.   and 

,9 E.  2.  Grams  gouth  S.  or  Great  D,  and  Little  D.  j  in  this 

cafe,  iflue  may  be  taken  dehor^y  which  manor 
thq  conufor  intended  to  pafs  \  for,  that  is  matter 
of  fad  not  apparent  in  the  fine,  whereof  the 
Court  cannot  take  cognizance;  but  it  ftands 
well  with  the  fine,  and  fhall  be  tried  by  the 
jury.  But,  if  a  man  by  deed,  make  a  gift  to 
VhL  iiE.4.2a.    one  of  the  fons  of  J.  S.  who  has  divers  fons,  or, 

if  the  words  in  the  limitation  of  the  eftate  were 
tsi  one  and  his  heirs  \  in  the  former  cafe  he  can- 
pot 
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not  aver  which  fon  he  intended,  becaufe,  by 
judgment  in  law,  this  gift  is  void  for  uncertainty 
upon  the  face  of  it,  which  cannot  be  fupplied 
by  averment;  nor  can  an  averment  be  made,  in 
the  latter  cafe,  that  the  intent  of  the  parties  was 
thatjthe  feoffee  ftiould  have  but  an  eftate  to 
hini  and  the  heirs  of  his  body ;  for,  fuch  aver- 
ment would  be  againfl  the  judgment  of  the  law, 
which  appears  to  the  Court  upon  the  view  of 
the  deed. 

Now,  upon  exaftly  the  fame  principles,  it  is  cheney*«  cafe, 
held  that,  if  a  man  has  two  fons,  both  called  vid.»>.wiiL 
by  the  name  of  Jobriy  and,  conceiving  that  the 
elder,  who  had  been  long  abfent,  is  dead,  de- 
vife  his  land,  by  his  will  in  writing,  to  his  fon 
John  generally,  and,  in  truth,  the  elder  is  living; 
in  this  cafe,  the  younger  fon  may,  in  pleading 
or  in  evidence,  alledge  the  devife  to  him,  and, 
if  it  be  denied,  he  may  produce  witneffes  to 
prove  his  father's  intent,  that  he  thought  the 
other  to  be  dead,  or  that  he,  at  the  time  of  the 
will  made,  named  his  fon  John  the  younger,  and 
the  Writer  left  out  the  addition  of  the  younger ; 
for.  Lord  Coke  fays,  no  inconvenience  can  arife 
if  an  averment  in  fuch  cale  be  taken  in  cafe  of 
a  devife  by  will,  becaufe  he  who  fees  fuch  will, 
whereby  land  is  devifed  to  his  fon  Johny  cannot 
be  deceived  by  any  fecret  invifible  averment'; 
for,  when  |ic  fees  the  devife  to  his  fon  Johriy  he 

ought. 
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ought,  at  his  peril,  to  inquire,  t^ich  Jobn  d>« 
teftator  intended,  which  may  eafily  be  known  by 
him  who  wrote  the  will,  and  others  who  were 
privy  to  his  intent. 

ViA  ft  p.  Will.        And  the  law  would  be  the  iame,  if  there  were 
'^^*'  two  perfons  both  named  J.  S.  o(  Dale,  and  one 

devifed  his  land  to  J,  S,  of  Dale  j  parol  evidence 

would  be  admitted,  in  fuch  cafe,  to  prove  which 

f^Vez.  ft3i.        J*  S.  of  Dale  was  intended  by  the  teftator.     And 

the  rule  would  apply  widi  equal  force,  if  the 
ambiguity  arofe  from  there  being  two  manors  or 
two  eftates  of  the  ferae  defeription ;  for,  in  all 
thefe  cafes,  the  variance  i^  in  matter  of  fa£t^ 
which  lies  in  averment* 


Vtd.GMnv.  ^  parol  evidence  was  admitted  to  prove, 

Fnwdc,(npra    whether  an  inftrument  was  meant  as  a  will  or 

as  a  deed* 


But,  an  averment,  in  cafe  of  a  will,  fliall  not 
be  of  intention,  any  more  than  in  cafes  of  deeds ; 
^       et  3  Qh.   becaufe,  that  doth  depend  ;ip  the  words.     Thus, 
^Vm62  ^'    ^^*  J^ftic^  Tracy,  in  delivering  his  opinion  on 
^«5«  the  cafe  of  Strode  and  Lady  Falkland,  took  a  diffe- 

rence between  a  void  devife  on  the  face  of  it, 
and  a  doubtful  and  uncertain  one,  and,  there- 
upon, put  the  cafe  of  a  devife  to  one  of  the  fons 
of  J.S.  he  havingfeverali  this,  fays  he,  is  in- 
tirely  void,  and  can  never  be  made  good;  it 

muf^ 
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muft  receive  its  conftru6tion  from  the  words  of 
the  will  itfelf,  and  no  parol  proof  or  declara^ 
tion  ought  to  be  admitted  out  of  the  will  to  af- 
certain  it ;  for,  the  ambiguity  appears  upon  the 
face  of  the  will  itfelf,  and  not  on  matter  of  faft 
cut  of  it.     Upon  the  fame  principle,  it  was   49  E.  3  PL  4, 

-  -        ^        w  ;  LordScroi^f 

adjudged  in  the  cafe  of  Morris    and  Mflule.     cafe,  cited 
where  G,  fcifed  in  fee  of  the  manor  of  R.  made     by  name  oc 

^  Morris  cC 

a  gift  thereof  unto  S.  in  tail,  and  in  3  Hen.  ViL     Mauic 
a  recovery  was   had  againft  S.  to  the  ufe  of 
him  and  his    heirs,    then   S.    feifed  in  fee  of 
the  manor  of  R.  made  his  will,    and  there- 
by devifed  this  to  his  wife  for  life,  and  after- 
wards to  the  ufe  reSlarum  baredumy  fecundum  an^ 
tiquam  evidentiatn^  and  it  was  averred,  that  no 
other  evidence  was  but  this.     It  was  faid  that 
this  was  c^ca  intentiOy  it  did  not  appear  "  heirs 
"  of  whom  were  meant.**     He  fhould  have  faid 
.  Juorum  or   meorum  j    for   the   omiffion  of  this, 
the  fame  was  both  caca  et  manea  intentio  5  becaufc 
there  wanted  in  the  will  words  of  demonftration, 
whole  heirs  he  meant  and  intended;  for  it  might 
be  heirs  of  a  ftrangcr,  Jecundum  antiquam  evi^ 
dentiam ;  and  refolved,  that  no  averment  would 
help  this,  for  none  could  tell  what  he  meant  by 
thefe  words;    and,   therefore,  it  was  adjudged, 
that  nothing  did  pafs  by  this  will,  but  that  the 
Jand  fhould  dcfcend  unto  the  heir. 

But, 
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But,  to  return  to  the  inftances  in  which  aver-, 
ments  may  be  received, 

Fwrc.M.Hoit,  It  was  faid  by  Lord  Chief  Juftice  Holt^  in  the 
l6.et6Moi  cafe  of  Lepiot  and  Browne^  that  if  father  and 
'^'  fon  were  both  called  A.  B.  and  a  devife  were 

made  to  A.  B.  and  the  devifor  were  proved  not 
to  have  known  the  father,  the  devife  would  go 
to  the  fon, 

MnAnii  V.  And,  in  the  cafe  oHMinJhull  and  Minjhully  L, 

I  Aik!*4ii.      uncle  of  R.  M.  who  had  R.  M.  his  cldeft  fon, 

and  J.  his  fecond  fon,  and  fevcral  other  children, 
devifed  an  houfc  to  R.  M,  eldcft  fon  of  my  ne- 
phew R.  M,  and  the  firft  heirs  males  of  his 
body  lawfully  begotten,  and  the  heirs  males  of 
his  body,  and,  in  default  of  fuch  iflue,  gave,  &c. 
to  xhtjecondjon  of  the  faid  R.  M.  and  the  heirs 
males  of  his  body  and  their  iffues,  remainder 
over.  The  teftator's  intereft  in  the  houfe  was 
in  reverfion,  and  did  not  take  effecft  in  pofTcf- 
fion  till  many  years  after  the  teftator's  death. 
R.M.  the  firft  devifee,  died  without  iffue.  J. 
entered  and  died,  having  devifed  the  houfe  to 
his  younger  fon,  in  prejudice  of  his  elder  fon  : 
and  the  queftion  was.  Whether,  in  the  devifing 
words  "  to  the  Jecond  Jon  of  the  faid  R.  M."  the 
fon  of  the  nephew  R.  M.  was  meant,  or  the  fon 

of 
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of  the  nephcw*s  eldeft  fon  ?  And  Lord  Talbot ^ 
Chancellor,  on  an  appeal  from  a  decree  of  the 
Matter  of  the  Rolls,  direfted  an  iffue  to  try  the 
matter  of 'faft,  which  of  the  two  perfons  was 
meant  by  the  teftator ;  faying,  that  it  was  a  mat- 
ter that  lay  properly  in  averment,  and  was  de- 
terminable by  circumftances,  proving  the  in- 
tention of  the  teftator  one  way  or  other.  But, 
no  evidence  being  forthcoming,  the  cafe  was 
afterwards  brought  before  the  Court  to  take 
its  opinion  on  the  legal  conftruftion  of  the 
words. 

So,  where  B.  feifed  in  fee  of  a  real  eftate  as   Hamsv.Biniop 

-  of  Lincoln* 

heir  on  the  part  or  his  mother's  mother,  and  ap.wiu.13f 
being  alfo  feifed  in  fee  of  a  very  fmall  eftate  as 
heir  to  his  own  father,  devifed  all  thefe  lands  to 
truftees  and  their  heirs,  in  truft  to  pay  feveral 
annuities  and  charities,  after  payment  of  which, 
he  devifed  the  refidue  of  the  rents  and  profits 
of  the  eftates  to  his  own  right  heirs  of  his  mo- 
ther's fide  for  ever;  the  queftion  was.  Who 
fhould  be  irititled  to  the  refidue  of  the  rents  and 
profits,  whether  the  heir  of  the  mother's  father  or 
the  heir  of  the  mother's  mother  ?  and  it  was  in- 
fifted,  that  parol  proof  fhould  be  read  as  expla- 
natory  of  the  tcftator's  intention.  It  was  objefted 
that,  in  the  cafe  of  land,  where  the  ftatutc  re- 
quired that  the  will  fhould  be  in  writing,  there 
6  ought 
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cug^t  not  ib  be  any  parol  proof.  Bat^  per  King, 
Chancellofj  in  this  cafe  pstrol  evidence  of  what 
the  tcftator  faid  or  direftedj  when  he  ordered 
die  will  to  be  made,  might  be  admitted  by 
analogy  to  the  cafes  where  there  were  two  per^- 
fons  of  the  fame  name  or  the  like ;  for  here, 
there  were  two  heirs  of  the  mother's  fide,  one 
who  was  heir  of  the  mother's  &ther  and  the  other 
heir  of  the  mother's  mother,  confequently,  the 
Court  might  well  admit  parol  evidence  to  fhew 
which  heir  of  the  mother's  fide  was  intended. 
And  the  depofitions  of  two  witnellcs  were  ac- 
cordingly read. 

HtropAiijo  Again,  where  D*  by  her  will  wve  two  Icga- 

t.  Pierce^  •  r 

avcz.ai6.      cies,  one  of  loo/.  the  other  of  300/.  in  this 

manner;  **  I  give,  direft,  limit,  and  appoint  100/- 
"  other  part  of  the  faid  truft-money,  to  the  four 
"  children  of  my  late  coufin  E.  B.  within  fix 
**  months  after  my  deceafe,  equally  to  be  di- 
**  vided  between  them ;  and  if  any  or  either  of 
*'  them  fhould  happen  to  die  under  twenty-one, 
•*  or  unmarried,  their  fhare  or  Ihares  fhall  go  to 
"  the  furvivors  of  them."  At  the  time  of  making 
the  will,  the  fituation  of  E.  B.  was  this  j  by  a 
former  hufband  P.  (he  had  two  children  ;  by 
a  late  hufband  B.  fhe  had  four  children.  All  the 
children  Were  living  at  the  death  of  the  teftatrix. 
Parol  evidence  was  offered  to  fliew  that  the  tef- 
tatrix 
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tatrix  meant  the  four  children  by  B.    This  was 
objefted  to  on  the  ground,  that  the  admiffion  of 
parol  evidence  had  been  confined  to  cafes  where 
there  were  two  perfons  or  things  of  the  faine 
name,  and  could  not  be  carried  further.    But^ 
fer  Curiam^  wherever  there  arc  feveral  peribna 
or  things  of  the  fame  name  or  kind^  and^  from 
thence    it    becomes  doubtful    and  aaibiguous 
which  the  teftator  meant,  andj  unlefs  fame  rea- 
fonable  light  is  let  in  to  determine  that,  the 
iBdll  muft  fall  to  the  ground,  parol  evidence  may 
he  admitted;  as,  where  there  are  two  fons  of 
the  fame  namej  for,  when  admitted  in   fuch 
cafe,  it  is  not  to  contradift  the  words  of  the 
will,  hut  to  let  in  light  Jo  far  as  is  agreeabk  to  the 
words  to  enable  the  Court  to  fupport  the  aft 
done.     Upon  the  (ame  principle  here  is  a  pro- 
per ground  to  admit  an  expla^iation  of  this  fad, 
which  were  the  four  children   meant  ^  for,  that 
does  not  contradift  the  will,   but  determinea 
which  of  the  four  children  were  to  have  that 
benefit.    Accordingly,  parol  evidence  was  ad- 
mitted, that  the  teftatrix  declared  ihe  had  pro- 
vided for  Mrs,  B.'s  four  children ;  which  fliewed 
plainly,  that  flie  meant  the  four  children  of  Mr. 
B.  tbofe  he  bad  by  his  wife^  which  explained  what 
flie  meant  by  the  four  children.    And  it  was 
proved  alfo,  that  fhe  put  a  negative  on  the  other 
two,  faying,  "  that  fhe  would  not  give  to  the 

othersj 
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otbcrs>  being  the  V.\  any  thing,  bccaufe  thcif 
own  father  had  given  them  a  good  fortune* 

And,  if  words  of  an  equivocal  fenfe  be  ufed, 
a  parol  averment  will  be  received  to  direct  the 
application  of  them. 

^^«^r'       It  was  fo  held  as  to  a  fine,  in  the  cafe  of 

Lane  and  Cooper,  where  H.  feifed  in  fee,  fufiered 
a  recovery  to  S.  and  F.  to  the  intent  that  they 
Ihould  make  an  eftate  to  H.  and  E.  his  wife  for 
their  lives,  the  rtmzindtr  feniori  puero  of  the 
body  of  the  hufband  in  tail,  remainder  to  K.  in 
fee ;  and  then  H.  and  E.  Itvied  a  fine  to  the 
ufe  of  themfclves  for  their  lives,  the  remainder 
to  the  ufe  of  the  eldeft  child  of  his  own  body 
in  tail,  the  remainder  in  fee  to  K.  Then  E. 
died,  and  H.  took  another  wife,  by  whom  he 
had-  iffue  firll  a  daughter,  and  afterwards  a  fon, 
and  then  he  died.  And  one  queftion  was.  Whe- 
ther any  averment  lay  for  the  daughter  againft 
the  fine,  to  fay,  ih^t /eniori  puero  in  the  fine,  was 
intended  the  eldeft  child  ?  and  it  was  agreed  by  all 
the  Court,  that  an  averment  lay ;  becaufe  it  was 
confident  with  the  fine  to  add  matter  which  ex- 
Dlained  thefe  words  one  way  or  the  other. 


Attorney  Gene-        Again,  where  one  made  his  will  giving  506/. 

nl  V,  HudfoQy  ^  /•  •  1 

iWiiL674.      to  the  cbanty  Jchocly  and  leveral  pecuniary  le- 
gacies 
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gacies  to  his  poor  relations,  and  died.  And 
there  was  a  free-fchool  which  was  a  charity- 
fchool,  and  alfo  a  charity-fchool  by  fubfcrip- 
tion.  The  queftion  being,  To  which  this  bequeft 
was  intended  ?  It  was  held  that  it  was  intended 
for  the  latter,  upon  the  proof  that  the  teftator 
took  great  delight  therein,  and  had  declared  he 
would  leave  them  fomething  at  his  death. 

So,  where  a  teftator  makes  ufe  of  a  general 
term,  as  the  word  "  RelationSy*  a  parol  averment 
to  eftablifli  the  fa6t,  that  he  knew  particular 
perfons  ftanding  in  that  capacity  were  living,  is 
admiflable,  but  it  cannot  be  carried  one  jot 
further.  It  muft  not  be  ufed  to  prove  in- 
ftruftions  of  the  teftator  after  the  will  was  reduced 
into  writing,  nor  as  a  declaration  of  who  was 
meant  by  the  written  words  of  the  will.  And 
though  this  is  a  nice  diftinftion,  yet  it  is  a  diftinc- 
tion  in  the  reafon  of  the  thing;  becaufe  no  mif- 
chief  can  arife  from  admitting  it. 

Thus,  in  the  cafe  of  Goodinge  and  Goodinge,  coodinge  v«rf. 
where  a  man  dcvifed  a  legacy  to  fuch  of  his  ^  vcz?f/x. 
neareft  relations,  as  his  executors  fliould  think 
poor,  and  objects  of  charity.  Evidence  was 
offered  to  be  read  of  the  teftator's  intention  not 
to  confine  the  term  "  relations*^  to  the  rule  of 
the  ftatute  of  diftributions :  but  Lord  Hardwicke 

K  k;  would 
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would  not  fuffer  it  to  be  read  for  that  purpofe  t 
then  evidence  was  offered  of  the  tcftator*s  having 
poor  relations  in  Salop,  and  that  he  knew  thereof, 
and  Lord  Hardwicke  admitted  it  to  be  read  to 
eftablifti  that  fad,  but  to  go  no  further y  taking  the 
diftinftion  above-mentioned.  And,  it  being  read, 
his  Lordfhip  accordingly  faid  that  it  fignified 
nothing;  for,  that  thefe  relations  in  Salop  could 
not  be  let  in  without  rejefting  the  word  neareft. 

And,  from  the  particular  nature  of  the  inftru- 
ment,  averments  refpeding  dcvifes  are  more 
favored  than  averments  refpefting  deeds  5  for,  in 
the  latter  cafe,  if  the  dcmonftratiori  of  the  perfons 
by  name  be  miftaken,  though,  as  to  dcfcfiption 

pic.Max.  107.    ^^^y  ^^  ^ig'^^  ^hc  dcedi  will  be  void.    As  if  one 
seUvid.iiRep.   ^^^^^  j^j^j  ^^  j  g,  fon  and  heir  of  G.  S.  and  it 

be  true  that  he  is  fon  and  heir  to  G.  S.  but  his 

name  be  T.  S.  this  is  a  void  grant.     But,  in  the 

cafe  of  a  devife,  all  that  is  neccffary  is  to  flicw 

that  tiie  perfon  intended  is  defcribed.  And,- there- 
Hi  vcs's  cafe,          .         * 

1  Atk.  ^ic.      fore,  where  a  teftator,  by  his  will,  gave  an  equal 

Pitcairnc  ve rf.  .  ,      A  i  •  r  r  f 

Brace,  Finch  Iharc  of  his  rcal  cftatc  to  his  two  ions,  James  and 

Kinnericy,"  '  Charlcs,  and  it  was  urged  that  the  devife  was 

via.aPAv.'i.  not  good  becaufe  the  teftator  had  miftaken  the 

dfiiinaknr  dcvifces's  names  (who  were  his  illegitimate  chil- 

liev'ir-rxJ*^  dren)  and   they   confcquently  could  not  take. 

tcftameiu.  j^^^.^  lUrdivkke  faid  that  the  law  was  othcrwife; 

for,  if  a  maj^r  was  miftaken  in  a  dcVife,  yet  if  z 

perfoir 


/ 
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ptrfon  was  clearly  made  out  by  averment  to  be 
the  perfon  mc^nty'ami  there  could  he  no  other  to  whom 
[  it  might  be  appliedy  the  devife  to  him  was  good. 

So  where  a  teftator  defcribed  a  legatee  by  a 
wrong  name  which  fhe  never  bore,  parol  evidence 
was  allowed  by  the  Mailer  of  the  Rolls  to  Ihew 
that  the  teftator  knew  fuch  a  perfon^  and  ufed  to 
call  her  by  a  nick-name. 


Cited  by  Lord 
Hardw.  in  the 
bft  mentioned 
cafe,  et  fame 
per  fame, 
%  Ack.  240* 


And,  where  a  devife  was  to  a  fon  by  name,  and 
his  chriftian  name  was  miftaken,  but  it  was  added, 
in  the  fervice  of  the  Duke  of  Savoy  i  pai*ol 
evidence  was  admitted  to  afcertain  the  fon  in 
the  fervice  of  the  Duke  of  Savoy^  and  this 
fon>  though  his  name  was  miftaken^  had  the 
cftate. 


Cited  per  Lord 
Maclesfield 
Chan.  8  Vin. 
Abr.  197. 
PI.  33.  2  Eq. 
Ca.Abr,4r5.6. 


Again,  where  a  teftator  gave  the  refidue  of  his 
cftate  to  the  poor  of  the  parilh  of  K,  in  the 
county  of  L.  and  it  appeared  that  this  parifli  of 
K.  was  not  in  the  county  of  L.  but  in  the 
county  of  N.  the  Matter  of  the  Rolls  was  of 
opinion,  that  parol  evidence  ought  to  be  admitted 
to  help  out  the  defcription  of  tsie  parilh,  and 
that  this  was  a  fettled  rule.  That  therefore  the 
parilh  of  A»  in  the  county  of  N.  was  well  intitlcd 
under  the  will. 


Brown  vcrf. 

Langley,  z  Eq. 
Ca.  Abr.  416^ 


Kk  2 


But^ 
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But,  if  the  perfon  to  take  be  not  in  fome  fort 
defcribed  in  the  devife,  no  averment  will  be  ad- 
mitted to  (hew  who  was  intended ;  becaufe  in 
flich  cafe  the  ambiguity  appears  on  the  face  of 
die  inftrumcnt. 

a  v«.  »i7.  Thus,  Sir  John  Strange y  Matter  of  the  Rolls,  in 

citing  a  cafe  where  the  executor  conftituted  in  a 
will  was,  "  my  nephew  Robert  New"  and  in  the 
engroiling  they  had  made  it  **  Nune"  and  parol 
evidence  was  admitted,  and  thereupon  New  was 
declared  the  perfon  meant,  obferved,  that  this 
would  hardly  have  done,  if  it  had  not  have  been 
for  the  relative  words  my  nephew^  and  its  appear- 
ing that  New  was  his  nephew,  and  that  he  had  no 
fuch  nephew  as  Robert  Nune. 

Cafticton  Tcrf.         Again,  whcrc  a  teftator  had  made  difpofitions 
4VcT2i6,^'*     in  his  will  to  feveral,  and  but  two  women  were 

mentioned  throughout  the  whole  will,  viz.  his  wife 
and  his  niece,  and,  in  the  latter  part  of  the  will,  a 
particular  eftate  was  devifed  to  "  her"  for  and 
during  her  natural  life.  The  queftion  was. 
Whether  parol  evidence  ihould  be  admitted- to 
fliew  to  whicbof  the  two  women  "  her"  referred  ? 
But  the  Lord  Chancellor  would  not  receive  it, 
thinking  the  offering  it  was  an  attempt  contrary 
to  the  principles  of  the  Court ;  becaufe  it  would 
tend  to  put  it  in  the  power  of  witncfles  to  make 
4  wills 
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wills  for  teftators.  And  his  Lordfliip  held,  that 
though  "  ber**  was  a  relative  term,  it  related  to 
the  wife,  upon  the  ground  that  throughout  the 
will  in  other  places  ^^  her"  feemed  to  relate  to 
the  wife. 

And  it  feems,  that  no  averment  will  give 
words,  ufed  in  a  will,  a  different  fenfe  from  that 
which  they  obvioufly  carry  on  the  face  of  the 
inftrument.  Thus,  though  the  word  "  Son "  is 
applicable  to  a  grand  fon  as  well  a$  to  a  ion,  if 
there  be  no  fon  in  being ;  yet,  where  the  word 
Son  in  a  will  appeared  clearly,  from  the  context^ 
to  be'  applicable  to  a  fon  only,  and  not  to  a 
grandfon,  becaufe  both  fon  and  grandfon  were 
named  in  the  inftrument,  no  parol  averment 
could  be  admitted  to  explain  it  otherwife  j  be- 
caufe that  would  have  been  to  contradi£t  the  writ- 
.  ten  will  by  evidence  dehors.  The  cafe  of  Sfeed  infra, 
and  BerrieTy  cited  in  a  fubfequent  part  of  this 
work,  feems  fully  to  juftify  this  conclufion. 

Nor  will  the  Court,  by  averment,  fupply  any 
thing  that  is  not  before  written. 


Thus,  where  200/.  were  given  under  the  will   Bayiis  et  ai.  t. 
of  L.  to  the  Ward  of  Bread  Street  according  to    nerai,  1  Aik. 

Mr. his  will.     On  a  bill  filed  for  the  di-    *^^ 

re£^ion  of  the  Court  as  to  the  application  of  this 

K  k  3  charity. 
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charity,  evidence  was  offered  to  fhew  wbofc 
name  was  intended  to  fiU  this  blank ;  but  Lord 
Hardwcke  faid,  that  he  did  not  remember  any 
cafe  wherein  the  Court  had  gone  fo  far,  as  to 
allow  parol  evidence  of  the  intention  of  a 
teftator  where  there  was  only  a  blank,  and 
therefore  would  not  permit  it  to  be  read. 

Courts  of  law  and  equity  have  alfo  carried 
this  rule,  as  to  receiving  averments  of  fads  dehors 
the  will,  ftill  further ;  for,  we  have,  hitherto,  only 
feen  it  in  inftances  where  the  ambiguity  has  been, 
cither  as  to  the  perlbn  or  as  to  the  fubjeft  matter 
deviled  ;  but  we  fhall  now  advert  to  cafes  where 
courts  have  availed  themfelvcs  of  the  benefit  of 
fuch  avermentft,  in  order,  thereby,  to  give  a  con- 
ftruftion  to  words  of  equivocal  import  exprefBve 
of  the  quantity  of  intcrcft,  or  of  the  extent  of  the 
fubjedt  matter  of  thcdevifej  diftinguifhing  be* 
tween  cafes  where  the  evidence  fquares  with  an4 
thofe  where  it  contradicts  the  language  of  the 
will. 


The  firft  inftance  I  have  met  with  of  this 

Kcrman  vcrf.      nature  IS  the  cafe  of  Kerman  and  Johnjon^  where 

Styles  zSr,       onc  dcvifed  to  Ji  S.  his  whole  eftate,  paying  his 

debts  and  legacies;  and  died  poffcflcd  of  goods 
iU)d  chattels  to  the  value  of  five  pounds  only^ 

an(^ 
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and  feifed  in  fee  of  divers  lands^  and  was  indebted 
forty  pounds  at  the  tinae  of  his  death.     And  the 
queftion  was,  Whether  the  fee-fimple  of  the 
lands  pafled  by  th6  deyife  ?    And  one  ground  of 
argum^t,  upon  which  it  was  contended  that  it 
pafled,  was,  that,  if  it  did  not  pafs,  the  debts  and 
legacies  could  not  be  paid^  according  to  the  ex- 
prefs  intent  of  (he  teftator.     To  this  it  was  ob^ 
jedted,  that  the  Jury's  fielding  of  the  value  of 
the  debts  and  legacies  was  to  no  purpofe,  be* 
caufe  the  will  could  not  be  helped  by  the  aver- 
ment of  the   Jury^      ?ut,  it  was  replied,  thaj 
averments,  if  they  ftand  with  the  will,  may  be 
received  to  make  the  teftator's  intent  to  appear; 
and,  befides,  that  this  was-  not  an  averment  only, 
but  a  trueftatittg  of  the  cafe  to  find  out  the  tefta- 
tor's,  meaning.     And,  on  the  firft  argument, 
Rolle  doubted  how  the  vcrdift  fhould  fupply  the 
will  if  it  were  dcfedlive  j  for,  that  was  only  to 
make  the  intent  of  the  will  certain.     But,  on  the 
fccond  argument,  RolUy  Chief  Juftice,  held,  that 
the  lands  did  pais ;  for,  fo  he  faid  the  common 
underflanding  imports,  an4  the  words  did  go  to 
the  value  q(  the  eftate.     Firft^  It  (?omprehende4 
the  thing,  to  wity   the  land.      Secondly,   the 
extent    of   die  eftate    given,   viz.  fee-fimple; 
and  fo  it  fliould  be  here  intended,  and  the  words 
*'  paying  bis  debts  and  legacies''  did  enforce  this 
conftrudions  for  they  were  to  be  paid  prefcntly, 

K  k  4  ■        whicli 
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which  could  not  be  if  the  lands  paffed  not  in  fee, 
and  Jo  the  averment  was  but  tojufply  the  meaning 
of  the  tejiator^  and  flood  very  well  with  the  will, 
and  Jermany  Nicholas  and  yi/b,  Jufticcs,  were  of 
the  fame  opinion. 

^Teb.  45^        So,  in  the  cafe  of  Moor  and  Price,  which  was 
**^^'  an  iffue  out  of  Chancery  on  a  devis  avit  vel 

non,  the  queftion  was.  Whether  a  devife  to  P. 
**  of  all  the  tcftator's  cftate,  paying  400/.  a  piece 
*'  to  his  fitters,"  carried  his  land.  And,  it  appear- 
ing that  the  perfonal  eftate  was  not  fufficient  to 
fatisfy  the  legacies,  it  was  held  that  his  real  eftate 
muft  have  been  intended  to  pafs.  And  the  pre- 
ceding cafe  of  Kerman  and  John/on  was  relied 
upon,  in  which  it  was  faid  to  have  been  refolved 
that  this  was  no  averment  dehors  the  will,  but 
was  confiftent  with  and  explanatory  of  it. 

^iRfp/it'  So,  in  fFyld's  cafe,  the  fpecial  verdift  found, 

^■595'  that  he  and  his  wife,  at  the  time  of  the  will  made, 

had  a  fon  and  a  daughter,  which  was  an  aver- 
ment of  a  faft  out  of  the  will,  upon  which  the 
Court  argued  thus.  They  firft  confidered  what 
would  have  been  the  efFed  of  the  limitation,  which 
was  "  to  fFyld  and  his  wife,  and,  after  their  de- 
"  ceafe,  to  their  children,'*  had  it  been  in  a  deed. 
And  they  clearly  held  that  all  the  devifees  would 
have  been  only  tenants  for  lives.    Then  they 

(aid 
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fald  that,  in  the  principal  cafe,  for  as  much  as  by 
the  judgment  of  the  common  law  on  the  like 
words  in  a  conveyance,  it  would  have  been  but; 
an  cftate  for  life  the  remainder  to  their  children 
for  life,  it  followed  that  the  intent,  and  not  the 
words  only  of  the  devifor,  ought  to  make  it  an 
eflate  tail.  Then  this  intent  fhould  be  mam- 
feft  and  certain  and  fo  exprefled  in  the  will^  but, 
in  this  cafe,  no  fuch intent  appeared;  for,  polfibljr 
his  intent  was  agreable  to  the  rule  of  law«  But 
it  was  refolved  for  good  law,  that,  if  A.  devifc 
his  lands  to  B.  and  to  his  children  or  iffues,  and 
he  hath  not  any  iffue  at  the  time  of  the  devifc, 
the  fame  is  an  eftate  tail  -,  fox  the  intent  of  the 
devifor  is  manifeft  and  certain  that  his  children 
or  iffues  (hall  take,  and,  as  immediate  devifees, 
they  cannot  take,  becaufe  they  are  not  in  rerum 
natura  5  and,  by  way  of  remainder,  they  cannot 
take,  for  that  is  not  his  intent;  becaufe  the 
gift  is  immediate,  therefore  there  fuch  words 
Ihall  be  taken  as  words  of  limitation.  Fj^om 
which  refolution  this  conclufion  follows,  that,  in 
order  to  decide  what  conftruftion  Ihall  be  put 
upon  the  word  Children,  it  being  an  equivocal 
term,  refort  muft  be  had  to  matter  of  fadt  dehors 
confiftcnt  with  and  explanatory  of  the  will,  and 
which  lies  in  averment. 

And  the  value  of  the  thing  devifed  may  be 
iJcertained  by  averments,  in  order  thereby  to 

throw 
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thvom  light  upon    the  meaning  of  equivocal 
Janguage. 

Bnchcr's  cnfe  So,  whcTc  it  was  found  on  a  fpecial  verdift  that 

^^o  eL     S.  (feifed  of  the  manor  of  H.  in  the  parilh  of 

?5**'  whereof  the  tenements  in  demand  v^ere  parcel,  and 

of  divers  other  tenements  within  the  fame  parifh, 
and  within  a  place  known  in  the  fame  pariih 
^hich  was  neither  town  nor  hamlet  called  E.,  m 
which  5,  had  a  tenement  which  had  lands  tiiTie 
out  of  mind  appertaining  thereunto^  lying  as  wett 
in  E»  as  in  H.  which  tenement  was  in  the  tenure 
of  B.  by  copy  of  Court  Roll  according  to  the 
cuftom  of  tlie  manor)  devifed  co  his  brother, 
**  after  the  death  of  B.  all  that  his  tenement  with 
*•*  the  appuFCenances- wherein  B.  dwelleth  in  jB." 
The  queftion  was.  Whether  the  lands  in  H.  per- 
taining thereunto  (hould  pafs  or  not?  And  the 
Qo-Coke.  femoufl  Cook  argued,  that  it  fhould.     And  one 

reafon  urged  by  him  was,  that  wills  fliould  be 
taken  by  meaning,  and,  upon  this  devife,  he  faid, 
four  pounds  rent  is  referved,  and  the  a^icient  rent 
is  but  forty-five  Ihillings,  and,  if  the  land  fhould  be 
racked  it  is  all  worth  but  5  /.  a  year,  and,  being 
held  in  capUe,  the  devifee  could  have  but  two 
parts ;  and  it  could  never  be  intended  that  it  was 
the  devifor's  meaning  to  have  the  devifee  pay  4/. 
for  the  lands  in  E,  which  were  not  worth  fo 
much  J  confequendy^  hefaidyjomctimes  the  value  is 
tonftderahle  in  a  will,  and  cited  4  Ed.  VI.  and 
_  5  7  Ed, 
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7  Ed.  VI.  and  therefore,  he  faid,  the  devifee 
ought  to  have  the  whole^  anid  of  this  Qginioa  was 
the  Court* 


And,  agreeable  to  this  qpinion  was  the  deci- 
fion  in  the  cafe  of  Reak  and  Lea.  There  A.  be- 
ing  feifed  of  lol.  per  annum  lands  in  poflfeflion, 
and  the  re verfion  of  34  /•  per  annum  more  ex- 
pedant  upon  an  eitate  for  life,  devifed  a  legacy 
of  20/.  to  B.  to  be  paid  in  twelve  months  out  of 
his  lands,  and  devifed  50/.  to  C.  to  be  paid  in 
two  years,  and  50/.  to  D.  to  be  paid  in  like 
manner  out  of  his  lands,  and,  having  two  fons^ 
W.  and  R.  devifed  all  his  lands  to  R.  And 
one  qucftion  was,  WJiether  R.  took  a  fee  ?  And 
it  was  contended,  and  fo  held  by  the  Court,  that 
he  did  $  becaufe  it  did  appear  that  the  fum  to  be 
p^d  was  more  than  the  profits  of  the  land  would 
amount  unto  by  the  time  the  money  became 
payable;  for  the  land  in  pofTefllon  was  but 
ten  pounds  per  annum,  and  twenty  pound  was  to 
be  paid  in  a  twelve  month,  and  the  Court  could 
not  fupply  a  fuppofition  that  the  34/.  a  year  ia 
reverfion  might  fall  in,  that  being  a  very  foreign 
intendment. 


Reak  ▼•  Lea^ 
I  Freeni.479« 
Trin.  1679. 
S.  C.  i  £q.  Ca^ 
Abr.  298, 2  tt 
vid.  %  iBurr. 
i%^%,  value  o( 
the  eilate  coo- 
fidered  a«  an 
argument  ta 
Shew  it  was 
meaot^paii 
iafee. 


So  where  one  devifed  all  his  perfonal  eftate  to  Cowpcr  vcrfu* 

liis  wife  for  life,  and  what  (he  had  left  at  the  time  ^^SH^y,. 

qf  her  death,  it  was  his  wiU,  and  he  did  defirc  '^^7' 

her  • 
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her  that  it  might  be  equally  diftributed  between 
his  own  kindred  and  hers.  The  queftion  was. 
What  intereft  the  wife  had  ?  It  was  contended  that 
ihe  had  but  the  ufe  of  the  perfonal  eftate  during 
life,  and  that  the  words  "  whatjhehad  leff'  Ihould 
be  underftood  to  apply  only  to  pcrifhable  goods. 
But,  on  the  other  hand,  it  was  urged,  that  the 
eftate  left  was  fo  fmall  that  the  wife  could  not 
live  upon  it  without  fpending  the  ftock.  Etfer 
Curiam,  if  that  be  fo,  it  may  alter  the  cafe ; 
therefore  let  the  Mafter  ftate  the  value  of  the 
perfonal  eftate,  and  then  the  Court  will  give  fur- 
ther direftions.  And  a  fimilar  reference  to  the 
Mafter  was  made  in  the  cafe  of  Purje  verf. 
Snapliriy  i  Atk.  414, 


Cole  V.  Raw- 

linfon,  T  Salk. 

Kaym.  83 r. 
Rep.  T.  Holt, 
744,  1702. 
X  Brown's  Ca. 
Pari.  X08. 


Then  came  the  cafe  of  Cole  and  RawUnfon,  in 
which  a  fpecial  verdift  found,  that  B.  fcifed  of 
the  remainder  in  fee  of  tlie  Bell  Tavern  expeftant 
on  an  eftate  tail,  and  poflcfled  of  other  leafehold 
cftates,  made  her  will,  and,  thereby,  devifed  in 
this  manner:  I  give,  ratify,  and  confirm  all  my 
eftafe,  right,  title,  and  intereft  which  I  now  have, 
and  all  the  term.and  terms  of  years  which  I  now 
have  or  may  have  in  my  power  to  difpofe  of  after 
my  death  in  whatever  I  hold  by  leafe  from  J.  F. 
and  aljo  the  houfe  called  the  Bell  Tavern  to  j.  B. 
And,  after  other  devifes,  the  tcftatrix  bequeathed 
as  follows :  *^  And  all  other  my  real  and  perfonal 

''  eftate^ 
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*^  eftate^  not  hereby  by  me  before  difjpofed  of,  I 
*^  give  and  devife  the  fame  unto  my  fons  R,  D, 
*f  T.  D.  and  C.  D.  their  executors  and  admi- 
*^  niftrators."     J.  B.  was  the  tenant  in  tail  of  the 
Bell  Tavern,  and  heir  to  the  teftatrix's  hufband, 
but  not  toherfclf.    And  the  queftion  was.  What 
cftate  J.  B.  took  in  the  Bell  Tavern  by  this  de- 
vife ?    And  Powell^  Powis,  and  Gould,  Juftices, 
held,  that  he  took  an  eftate  in  fee.    Firft,  becaufe 
it  was  but  one  fentence  coupled  by  the  words  and 
alfoy  and  governed  by  one  verb,  whereby  the  pre- 
pofition  in  was  ^carried  unto  the  Bell  Tavern  ;  fo 
that  it  was  a  devife  of  all  her  eftate  and  intereft 
in  her  leafehold  eftate  and  alfo  in  the  Bell  Tavern: 
and  they  faid  the  words  ought  to  have  this  con- 
ftruftion  fince  they  were  capable  of  it,  becaufe 
this  was  certainly  the  intent  of  the  teftator,  who 
could  not  defign  fo  vain  and  ufelefs  an  eftate  to 
the  devifee  as  an  eftate  for  life  after  an  eftate 
tail.     Secondly,  becaufe  the  words  of  the  will 
were  rather  a  defcription  of  the  teftator's  eftate 
than  of  his  lands,  and  the  prepofition  "in"  was 
underftood  as   if  it  bad  been  "  in   the .  Bell 
*^  Tavern,'*  and,  put  into  Latin,  it  would  ftand 
ac  etiam  domo  vocatOy  &c.  and  fuppofe  a  tranfpo- 
fition  of  words,  which  was  allowable  to  ferve 
the  intent  of  a  will,  then  the  matter  would  be 
plain;  for  then  it  would  be,  /  give  my  term  of 
years y  and  all  the  eftate y  right,  and  title  1  have  in 

my 


iwy  terWi  and  alSo  in  the  Bell  Tavern,  fiuf 
HdU  Chief  Jufticc,  Contra,  for  he  faid,  the  intent 
of  a  teftator  would  not  do,  unlefs  there  were  fufii-» 
cient  words  in  the  will  to  manifcft  thdt  intent; 
neither  was  a  teftator's  intent  to  be  coUefted 
from  the  circumftances  of  his  eftatc  and  other 
matters  collateral  and  foreign  to  the  will,  but 
from  the  words  and  tenor  of  the  will  itfelf :  andi 
if  once  it  were  permitted  to  travel  into  the  affairs 
of  the  teftator  and  leave  the  will>  we  fhould  not 
know  the  mind  of  the  teftator  by  his  words  but 
by  his  circumftancesi  fo  that  no  lawyer  could 
know  how  to  expound  it*  Upon  the  will  it  would 
be  fo,  but  with  the  matter  found  in  a  fpecial 
verdift  it  would  be  otherwifc.    And  his  Lord- 
Ihip  faid  that  it  was  a  certain  rule  that  a  devife  of 
lands  to  H.  without  further  words  pafled  but  an 
eftate  for  life,  and  this  held  good  as  well  as  to 
lands  in  reverjion  as  in  pofleffion,  unlefe  it  were 
devifed  as  a  reverfion  or  a  particular  eftate  taken 
notice  of  i  for,  then^  the  intent  might  appear  upon 
the  face  of  the  will.     But,  if  the  Words  were  ge- 
neral and  without  regard  to  the  nature  of  the 
thing,  it  was  otherwife  j  for  the  will  fhould  not 
be  conftrued  from  the  nature  of  the  thing,  which 
was  extrinfical,  but  from  the  words  of  the  will. 
Aflc  a  lawyer  what  pafled,  he  would  fay  an  eftate 
fot  life ;  for  he  could  not  know  that  it  was  a  re- 
verfion, and  though  it  were  a  fruitlefs  eftate,  find 

would 
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iRTOuld  fignify  nothing,  yet  that  did  not  appear 
until  found,  and  therefore  when  found  was  not  to 
be  regarded.    And,  as  to  turning  it  into  Latin, 
he  faid  the  prepofition  **  in  "  might  be  neceffarily 
undcrftood  in  Latin  but  not  in  EngliAi  j  and  the 
Conjunftian  was  not  (b  far  a  copulative  as  to  take 
in  the  prepofition  "  /»,"  though  it  took  in  the 
verb ;  and  as  to  tranlpofition  of  the  words,  he  did 
hot  know  the  court  could  tranlpofe  words  that 
were  good  fenfe.     If  the  will  had  been  nonfenfe, 
then  the  Court  might  tranlpofe  to  make  it  bear 
a  meaning;  but  to  difplace  the  words  of  .a  will 
where  they  were  intelligible,  was  to  alter  the  will 
and  the  fenfe  of  it.     And  his  Lordihip  con- 
cluded againft  the  devifee.    But,  the  three  puifne 
Judges  being  of  a  different  opinion,  he  had  judg- 
ment that  the  fee  in  the  Bell  Tavern  pafled,  and 
that  judgment  was  afterwards  affirmed  in  the 
Exchequer  Chamber  by  three  Judges  againft  the 
opinion  of  Trevor  Chief  Juftice^  and  again  on 
a  writ  of  error  in  Parliament. 

I  have  been  rather  prolix  in  the  ftatement  of 
this  cafe  and  the  arguments  thereupon,  becaufe, 
from  the  whole  taken  together,  it  is  evident  that 
the  decifion  was  governed  entirely  by  the  collar 
teral  fafts  made  out  by  averment  on  the  fpecial 
verdift  j  for,  it  appears  clearly,  from  the  argu- 
ments of  the  puifne  Judges,  as  well  as  from 

Lord 


Lord  Holt^s  argument,  that  the  difficulty  aroie 
from  the  extrinfic  circumftances,  and,  that,  inde- 
pendant  of  them,  the  cafe  would  have  been  plain 
and  clear,  and  muft  have  been  decided  not  to 
carry  a  fee.  And  the  ftate  of  the  fubjeft  dcvifed 
was  alio  the  principal  ground  relied  upon  by  the 
devifee  in  the  Houfe  of  Lords.  So  that  this 
cafe  may  be  confidercd  as  a  precedent  of  the 
higheft  judicial  authority  on  the  point  now  in 
difcuffion. 


King  V.Philips,       And,  where  the  queftion  was.  Whether  K. 

1  Vez.  232. 

Et  via.  Staple-   could  take  as  a  creditor  under  articles  and  alfo 

tonv.Colvillc, 

Rep. T.Talbot  as  a  legatee  under  a  will,  it  was  urged  that  the 
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legacy  was  of  equal  value  with  the  whole  per- 
fonal  eftate,  and,  confequently,  if  allowed,  would 
defeat  the  intentions  of  the  tcftator  of  giving  any 
thing  to  other  legatees :  I-ord  Hardwicke  faid, 
that  this  legacy  being  fo  near  in  value  to  the  per- 
fonal  eftate,  he  would  do  what^Lord  Jeffries  and 
Lord  Cowper  had  done  in  fuch  a  cafe,  direft  an 
account  to  be  taken  of  the  value  of  the  perfbnal 
efl:ate  at  the  tefl:ator's  death  and  at  the  making  the 
'UDilly  which  faft  might  give  fome  light  as  to  the 
'intent,  and  was  a  fa6t  neceffary  to  be  known  be- 
fore he  determined  the  cafe. 

The  lateft  cafe  that  has  been  decided  on  this 
point,  is  that  of  Foner^au  and  Poinlz,  in  which 

cafe 
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tnSh  iMofl:  of  the  adjudications  upon  this  queftion 
Vftre  cited  and  confidcred  by  the  Court,  and  its 
final  decifion  given  conformable  to  the  principle 
we  have  been  endeavouring  to  eftablifh,  viz.  the 
general  adoiiflion  of  any  averments  relpeding 
faAs  that  may  throw  a  light  upoa  obfcure  and 
ambiguous  words  of  equivocal  import. 


As  the  queftibn  upon  this  cafe  arofe  upon 
perfonal  eftate,  it  is  ncceflary  to  remind  the  reader 
diat>  in  all  cafes  where  the  perfonal  fund  is  of  a 
fize  that  cannot  be  diipofed  of  by  a  parol  will> 
the  principle  as  to  evidence  applicable  to  that 
equally  extends  to  real  eftate ;  the  true  queftion 
being,  how  far  a  written  will  admits  of  parol 
averments  to  aid  its  expofition. 

In  the  cafe  alluded  to,  the  teftatrix  L  M.  by 
her  will,  gave  the  following  bequefts.  '*  I  give  to 
M.  P.  THE  SUM  tf  i'ooi.  ftock  in  long  annuities^. 
I  give  to  M.  H.  the  sum  of  500/.  ftock  in  long 
nnnuities  j  I  alfo  give  unto  Mifs  L  B.  the  sum  of 
aoo/.  ftock  in  long  annuities,  the  interest 
THEREOF  to  -occumulate  until  Jhe  Jball  attain 
'iwenty-^one  and  then  the  whole  to  be  trans- 
^'ERRED  to  her  iy  wy  executors.  Alfo  I gi'Oe  unt9 
Mifs  H.  D.  tbesvM  tf  lool.  ftock  in  long  annuities^ 
THE  iNTERESt  tbcfeof  to  ^tccuwulate^  until  flue 
stains  twenty-oncy  and  then  the  whole  to  bb 

L  1  TRANSFERRED 


Tonereau  ttrf. 
^ointz 
Brown's  Ca* 
Chan.  47** 
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TRANSFERRED  toher  by  tfiy  enecutors^^AnA  all  the 
reft  and  rcfidue  of  nty  eflate  and  effe^s,  both 
real  and  perfonal^  whatfoever^  and  wherefoever, 
I  give,  devife,  and  bequeath  the  fame,  and  all 
and  every  part  thereof,  unto  my  faid  two  ne^ews 
M.  F.  and  T.  F.  their  Keira,  eYCcurorq,  :ulm<nU 
ftrators,  and  affigns  for  ever."  It  turned  out  that 
the  teftatrix  had  only  1 20  /.  a  year  long  annuities. 
And  the  queiftion  was.  Whether  the  legatees 
ihould  have  the  refpeftive  fums  given  to  them,' 
raifcd  by  fale  of  fo  much  of  the  dock  as  would 
produce  the  f^ne,  or  whether  they  were  intitled. 
under  the  will  to  annuities  of  the  fums  re^ec- 
tively  given  thom,  and  confequently  to  divde  the 
I  ao  /.  a  year  between  them,  leaving  nothing  to  the 
rcfiduary  legatees  ?  And  tliis  depended  upon  the 
queftion^  Whether,  in  this  cafe,  the  Court  could 
let  in  averments  of  the  (late  of  the  tcftatrix's 
property  at  the  time  of  her  deceafe?  Upon  the 
firft  hearing  of  the  caufe.  Lord  Thurhw  was  of 
Opinion  that  parol  evidence  could  not  be  ad-> 
mitted;  becaufe,  the  teftatrix  having  uied  words 
fi)  near  thofe  a  man  of  bufinefs  would  make  uie 
of  to  difpofe  of  fo  much  per  annum,  the  Court 
were  bound  to  declare  the  legatees  intitled  to 
the  things  as  defcribed,  viz.  annuities.  But,  on 
a  re-hearing  of  the  caufe,  his  Lordihip  changed 
his  opinion.  He  faid  he  fhould  have  thought 
Ihat^  had  the  will  ftood  clear  of  all  other  crici« 

cifms^ 
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Ciffiis,  although  it  were  not  an  accuratfe  defcrip- 
tion  of  500/.  joint  intereft  in  the  annuities,  yet  it 
was  a  fufficidnt  one  of  500/.  ftock  in  the  long 
annuities s  at  the  faoic  time,  .it  was  impof* 
fible  not  to  obferye  that  the  cxpreffion  "  the 
*^  SUM  of  500//*  was  going  ovit  of  the  way.  But 
accurate  phrafes  were  not  called  for ;  and  if  the  * 
Words  were  found  to  exprefs  the-  intention  of  the 
tcftatrix3  that  was  fufficient,  arid  if  it  had  flood 
by  itfcif,  it  was  fufiGcient'td  IheW  what  the  words 
mdant,  "  an  annual  fum  of.  500  /."  The  diffi- 
culty odcurring  was  this,  that  (he  had  been  Ipeak- 
ing  of  a  fum  of  500/.  which  expreffion,  if  land- 
ing alone,  ought  not  to  be  interpreted  by  any 
other  context,  but  muft  take  its  tvhoh  complexion 
from  the  word  Jlock :  but,  if  it  ftood  with  the 
context  to  admit  of  any  other  conftniftion  upon 
it,  he  muft  coniider  what  the  teftatrix  meant  by 
the  whole  of  the  words,  "  the  sum  of  500/.  &c." 
aftd  the  additional  Words,  "  the  iNtERES* 
"  THEREOF  /^  accufnulate"  According  td  the  na^ 
total  fenfe  of  the  words,  ''  sum  of  500/.  given  t6 
A.  at  twenij'One^  and  the  interest  thereof  t0 
aceumulatei'  he  muft  fuppofe  the  firft  fum  to  bef 
the  principal  fum,  and  the  fecond  the  intereft  ot 
the  principal*  fum 4  It  had  been  contended  that 
the  word  ^'  Sidik*'  in  the  annuities,  could  not 
mean  the  annuity  5  becaufe  it  would  extend  to 
the  3  fer  eenfs.  which  were  annuities,  but  there 
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the  ftock  was  denominative  of  the  capital  iums } 
otherwife  as  to  the  long  annuities^  they  were  de- 
non)inated  fo  by  the  annuity;  and  the  circum- 
ftance  of  their  being  both  annuities  made  it  very 
probable,  that  if  a  perfon  were  to  (peak  of  it  as 
a  grofs  ium>  he  would  (peak  of  the  ftock>  and  not 
of  the  annuity  merely.     So  far  pra(2ide  might 
warrant,  that  if   the  words    had   ended  with 
annuities,  without  ipeaking  of   intereft,  there 
would  have  been  no  neceffity  for  evidence  to 
have  controulcd  them :  but  the  fecond  part  of 
the  fcntence,  "  and  the  intereft  thereof  to  accu- 
"  mulate,"  raifed  a  doubt,  whether  Jhe  meant  a 
Jum  as  producing  intereft,  or  the  ftock  itfelf.   The 
term  Intereft  was  not  a  proper  phrafe,  but  this 
was  not  a  grofter  inaccuracy  than  thofe  in  the 
reft  of  the  will :  the  word  Transferred  had  been 
relied  on  as  a  technical  phrafe,  but  it  weighed 
nothing,  becaufe  the  thing  to  be   bequeathed, 
was  not  the  ftqck,  but  the  produce  of  the  ftock 
together  with  the  ftock  itfelf.      The  intereft, 
which  was  the  growing  produce  of  the  legacy 
Ihe  meant  to  give,  was  to  be  laid  out  in  order  to 
accumulate,  flie  muft  have  meant  by  the  word 
annuity  fomething.     There  was  no  doubt  if  the 
word  Stock  had  been  left  out,  but  the  meaning 
would  be  that  the  fum  of  50©/.  was  to  be  dijpojed 
of  in  long  annuities,  and  to  make  a  produce^  and  that 
produce  to  accumulate  until  th«  legatee  fhould 
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attain  twenty-one.    This  being  the  doubtful  in- 
terpretation upon   the  face  of  the  willj    the 
queftion  arofe,  Whether  the  ftate  of  the  teftatrix's 
fortune  was  not  applicable  to  the  conftruftion  of 
the  will  ?  It  appeared  by  fome  other  parts  of  the 
will^  that  (he  was  extremely  anxious  to  nnake  an 
ample  provifion  for  the  family  of  the  Fonereaus ; 
confidering  then  the  fituation  of  her  fortune,  it 
was  perfeftly  inconfiftent  to  fay,  that  (he  could 
mean  to  give  ten  times  more  than  Jhe  was  worth 
in  legacies.      His  Lordfhip's  opinion  therefore 
was,  that  the  judgment  muft  be  reverfed,  and 
that  he  could  let  in  the  evidence  of  the  value  of 
the  eftate,  not  to  controul  the  bequejis  which  the 
tcftatrix  had  made  in  words  themfelves  diftind:, 
nor  to  controul  a  bequell  which  (he  had  made  of 
a  fubjeft,  which  Ihe  had  accurately  defcribed  j 
but,  becaufe  the  words  Ihe  had  ufcd  in  the  de- 
fcription  were,  upon  the  whole  of  the  context, 
uncertain  whether  Jhe  intended  it  as  the  intereji  of 
the  grojs  Jum  to  accumulate^  or  500/.  fer  annum. 
The  peculiarity  of  this  will  furniflicd  fufiicicnt 
doubt  to    warrant   the  admiflion   of  collateral 
evidence  to  explain  it,  and,  if  fo,  the  ftatement  of 
the  teftatrix's  fortune,  was  applicable  to  the  pur** 
pofe  of  fuch  an  explanation^ 

The  reader,  I  truft,  will  not  complain  that  the 
detail  of  the  cafes  on  this  particular  point  has 
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been  tedious,  when  he  recollcdls  that,  after  fo 
rnuch  difcuflion  as  he  has  feen  had  preceded  this 
point,  it  furniflied  ground  for  one  of  the  moft 
elaborate  and  refined  judgments  that  is  to  be 
found  in  Mr,  Brown's  ^leports  of  Cafes  in  Chan- 
cery, nor  will  he  grudge  being  delayed  a  fhort 
time  longer  whilft  we  collcft  the  feveral  conclu-. 
fions  that  this  firing  of  cafes  furnifli, 

t 

t 

Supra.  Firft,    It  is  clear  from  the  cafes  oiKerman  and 

Jobnjm^  Moor  and  Pricey  aqd  Cqop^  and  fFilliamSy 
that  where  a  teftator  makes  ufe  of  terms  of  equi- 
vocal import,  all  averments  of  fadbs  relating  to ' 
the  circumftances  of  the  teftator,  which  will 
fiipply  his  meaning  and  ftand  well  with  the 
will,  may  be  admitted  and  argued  from  by  the 
Court, 

Secondly.  That  courts  of  law  or  equity,  int 
order  to  throw  light  upon  doubtful  and.  ambi- 
guous phrafes,  may  inquire  into,  and  receive 
averments  refpefting  the  value  of  the  property 
devifed,  which  was  done  in  Bncber's  cafe,  and  in 
Supra,  the  cafes  of  Reak  and  Lea^  Cooper  and  Williams^ 

and  FonereaH  and  Pointz* 

Thirdly.  That  where  the  queftion  in  a  devife 
arifes,  upon  the  fenfe  in  which  a  teftator  ufed 
words  capable  a  i  bcmg  received  either  as  words 

of 
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of  .purchafc  or  limitation,  averments  refpefting 
the  ftate  and  condition  of  the  teftator's  family  may 
be  received  to  throw  light  upon  the  fxjbjefl:,  as 
muft  be  done  in  all  cafes  fimilar  to  TVyld\  cafe^ 

^  And  Fourthly.  The  cafes  of  Cole  and  Raw^ 
Ihtfon,  and  Fonereau  and  Pointz,  clearly  juftify  us 
in  concluding  that  words,  though  clear  in  therh- 
fclvcs  and  not  equivocal  nor  attended  prima  facie 
with  any  apparent  ambiguity,  may,  as  applied  to 
a  teftator's  property,  have  light  thrown  upon  them 
by  averments  refpefting  the.  ftate  of  that  pro- 
perty, and,  thereby,  receive  fuch  a  conftruftion  as 
will  meet  the  ftate  of  that  property,  though  con- 
trary to  what  they  technically  import  5  foi-,  it  is  plain 
from  the  arguments  ufed  on  all  fides,  in  the  cafe 
of  Cule  and  Rawlin/m,  that  there  was  no  ambiguity 
on  the  face  of  the  will,  xonfidered  without  relation 
to  the  extrinSc  circumftances  relpedingthe  nature 
of  the  eftate  and  the  preceding  intereft.  of  the 
devifee.  And,  in  the  cafe  of  Fonereau  and  Pointz^ 
Lord  Thurlow  faid  he  Ihould  have  thought  the 
defcription  fufficient  had  it  ftood  clear  of  all 
other  criticifms,  which  criticifms  did  not  occur 
until  brought  on  the  tapis  by  the  ftatement  of  the 
teftatrix's  fortune,  which  was  matter  of  external 
evidence.  Confequently  the  external  evidence 
as  to  the  ftate  of  the  property  muft  have  been 
received  into  the  mind  before  the  ambiguity 
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appeared^  and,  then,  if  this  fpccies  of  external 
evidence  is  not  admiffable  to  controul  the  con- 
ftruftion  independant  of  any  ambiguity  on  the 
face  of  the   inftrumcnt,  the   queftion  will  be. 
Whether  an  ambiguity,  arifing  out  of  external 
evidence  as  to  the  ftatc  of  the  teftator's  pro- 
perty and  not  out  of  the  will,  which  external 
evidence  is  not  admiflable  unlefs  to  throw  light 
upon  an  equivocal  expreflion  in  the  will,  fhall 
be  confidered  as  railing  an   ambiguity  which 
ought  not  to  have  been   admitted  to  occupy 
,a  place  in  the  mind  of  the  Court,  unlefs  it 
found  its  way  there  through  the  medium  of  the 
will  as  it  ftood  ckar  of  all  external  circum- 
ftanccs?    But  the  true  principle  of  parol  aver- 
ments, as  applied  to  wills,  is,  that  nothing  can,  by 
parol  evidence  or  averment,  be  put  upon  a  will 
that  does  not  previoujly  ftantl  there,  but  that  arrf 
light  may  be  thrown  upon  what  ftands  there  by 
averments  qf  all  diftin£l  h&sxhaitjiand  well  with 
and  have  their  exiftence  independant  of  the  efFeft  or 
non-cfFc6t  of  the  words  of  the  will  i  for,  none  of 
the  mifchiefs  which  were  intended  to  be  prevented 
by  the  ftatutes  of  wills  or  frauds  that  required 
thefe  difpofitions  to  be  in  writing  were  to  be  ap-- 
prehcnded  from  this  fpecics  of  evidence  j  there- 
fore, \h  fuch  cafes,  the  Courts,  from  the  time  of 
enabling  thofe  ftatutes  to  the  prefent  hour,  have 
beep  fatisficd  if  the  letter  of  them  was  complied 
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wirii  5  that  is,  If  the  devife  or  bequeft  be  in  wri- 
ting, and  Hands  clear  of  all  parol  declarations  of 
intention  or  inference  of  intention  from  parol  dc- 
clarations. 

But,  no  fad  that  does  not  ftand  well  with  the 
words  of  the  will  can  be  admitted;  becaufc 
every  devife  or  bequeft  muft  be  in  writing,  and 
whether  a  parol  averment  enlarge  or  reftrain  the 
words  of  a  will,  they  contradift  it,  and  doing  fo, 
if  the  will,  as  explamed  by  Juch  faSl,  flood,  the 
whole  will  would  not  be  in  writing.  , 

Thus,  there  being,  in  the  before-mentioned  cafe  Sapra49f. 
of  Hampjhire  and  Pearcey  a  fubfequent  legacy  at  a 
great  diftance  in  the  will  from  that  already  men- 
tioned, whereby  the  teftator  further  gave,  limited, 
and  appointed  unto  the  children  of  bis  late  coufin 
E.  B.  the  fum  of  300/.  parol  evidence  was 
tendered  to  fhew  that  it  was  intended  for  the 
four  children  to  whom  the  preceding  legacy  was 
proved  to  be  intended  to  be  given :  but  the 
Matter  of  the  Rolls  refufed  to  give  any  weight  to 
it  as  to  that;  becaufc,  as  to  this  legacy,  the  de- 
vife was  fo  expreffed  as  to  take  in  all  the  cbildreni 
therefore,  whatever  the  devifor's  intention  nniight 
be,  the  Court  would  not  go  out  of  the  will  to 
admit  it,  becaufc  that  would  be  to  contradift 
the  will. 

6  So, 
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laincy  2  Free- 


So,  in  the  cafe  of  Brown  and  Selwitiy  where  a 
teftator,  after  (everal  dcvifes,  goes  on  thus :  "  As 
**  for  the  reft,  refidue,  and  remainder  of  mj 
*'  eftate,  whether  real  or  perfonal,  whereof  I  am 
"  feifed  or  pofleffcd,  or  which  I  am  any  ways  in- 
"  titled  to,  which  I  have  not  herein  and  hereby 
^  dcvifed."  I  give  and  bequeath  the  fame,  and 
every  part  thereof,  and  all  my  right,  tide,  and 
intereft  therein  and  thereto  unto  fuch  my  exe- 
cutor or  executors  hereinafter  named,  as  ihall 
duely  take  on  him  or  them  the  execution  of  this 
my  will,  according  to  the  true  intent  and  mean-. 
ing  thereof,  his  or  their  heirs,  executors,  admini- 
ilrators»  and  a(r]gn3,  as  tenants  in  common  and 
not  as  joint-tenants.  One  of  the  executors  wasj 
at  the  time  of  the  teftator's  death,  indebted  to  the 
teftator  by  bond  injocc/.  principal  money^  beQdes 
intereft.  And  the  queftion  was.  Whether  the 
jefiduary  bcqueft  difcharged  and  extinguiflied 
the  debt  ?  and  parol  evidence  was  offered  to 
prove  that  the  teftator  defigned  to  give  this 
money  to  the  executor  who  owed  it,  and  gave 
the  perfon  who  drew  the  will  inftruAions  in  writ- 
ing accordingly,  but  he  refufcd  to  make  mention 
thereof  in  the  will,  infifting,  that  the  bond  would 
be  extinguifhed  and  releaied  of  courfe  by  his 
being  appointed  executor,  and  that  a  counfeVs 
opinion  had  bden  taken  thereupon  to  fatisfy  the 
teftator's  doubts,  who  confirmed  what  the  drawer 

of 
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of  the  wUl  had  faid  i  in  confidence  of  which  it 
had  been  figned  and  publifhed  by  die  teftator  as 
it  ftood.  But,  Lord  Talbot  was  of  opinion^ 
that  the  debt  remained  unextinguilhed,  fubjed): 
to  go  according  to  the  reliduary  claufe  be- 
tween the  two  executors-:  and  his  Lordihip 
faid  that,  although  he  privately  thought  it  was 
intended  the  3000/.  (hould  be .  cxtinguiflied ; 
yet,  privately  thinking  lb,  he  was  not  at  liberty 
to  make  a  conftruftion  againft  the  plain  words  of 
a  will.  In  all  cafes  where  parol  evidence  had 
been  admitted,  it  tended  to  fupport  the  intention 
of  the  teftator  confident  with  the  written  will,  and 
did  not  contradid;  the  cxprefs  words  of  the  will : 
and  he  decreed  accordingly.  And  his  decree  was 
affirmed  on  appeal  to  the  Houfe  of  Lords  on 
the  fame  reafon,  y\z,  that  it  was*an  examination 

« 

to  contra4i<3;  the  word^  of  the  willt 

So,  where  A,  devifed  particular  lands  to  his   ^^^^T;  ^°f«* 
executors,  to  be  fold  for  payment  of  all  his  pro-     '9j-  p^- *5- 
per  debts,  and  gave  direftion  to  the  perfon  who     Abr.415,5, 
drew  the  will,  to  give  all  his  perfbnal  eftate  to  his 
executors,  but,  by  miftake,  that  was  omitted, 
though  proved  by  the  perfon  who  drew  the  will; 
I-ord  Harcourt,  Chancellor,  decreed    the  exe- 
cutors to  account  for  the  perfonal  eftate,  faying 
he  mufl  conflrue  the  intent  of  the  teftator  out  of 
the  words   of   the  will  and   not  upon  parol 
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evidence  5  and  he  diftinguifhcd  between  this  cafe, 
where  the  parol  evidence  was  to  control  the 
common  law  and  give  the  perfonal  eftate  to  the 
executor,  which  was  aflets  at  commoh  law  to 
pay  debts,  and  thofe  where  the  evidence  went  in 
fupport  of  the  common  law. 

Oftorne  verC         Again,  wherc  A.  being  poflelTed  of  a  confi- 
Mt-^^^        derable   perfonal  eftate,   made   his   will,    and, 

thereby,  devifed  feveral  legacies,  but  gave  none 
to  his  executor;  the  qucftion  was.  Whether 
parol  evidence  ought  to  be  admitted,  to  prove 
that  the  tcftator  did  not  intend  that  the  executor 
fliould  have  the  refidue  of  his  perfonal  eftate,  but 
that  the  fame  fhould  go  according  to  the  ftatutc 
of  diftributions  ?  And  it  was  held  clearly  that  no 
fuch  evidence  could  be  admitted  5  for,  that  this 
would  not  be  to  admit  evidence  to  ouft  an  im- 
plication, but  was  to  admit  evidence  to  contradidh 
the  rule  of  law,  and  what  aff  eared  on  the  face 
of  a  will. 

Parol  declarations  even  of  a  teftator  are  like- 
wife  received  in  all  cafes  to  rebut  the  conftruftive 
declarations  of  a  truft  put  on  words  contrary  to 
the  legal  fenfe  of  them,  which  is  rebutting  an 
equity;  for,  in  fuch  cafes,  the  eftate  is  in  the 
devifee,  and  the  averment  is  in  fupport  of  the 
Utter  of  th^  wilK 

This 


this  point  feeixis  to  have  been  fiHl  agitated  in   North  verf 

^  Crompton^ 

the  cafe  of  Crotnpton  and  Norths  where  lands  were     i  ch.  ca.  19^. 
devifed  to  the  executor,  to  be  difpofed  of  for    «t  viJ.  s.  c. 

^ .  at  large  cited 

payment  of  debts  artd  legacies  j  and  the  queuion     by  Hurchins, 
was.  Whether  the  refidue  was  a  truft  for  the  be-     Lords  con»- 
nefit  of  the  heir  at  law?  And  one  queftion  made    a  Venuisj* 
by  the  Lord  Keeper  and  Mr.  Baron  Wyndbam 
was.  If  it  were  a  truft,  whether  an  averment  did 
not  lie  for  the  executor  and  truftee,  it  being  an 
implied  truft,    and  not  within  the  ftatute  of 
Henry  VIII.  of  wills;  and  the  Court  declared 
that  the  eftate  being  vefted  in  the  devifee,  he 
fliouH  have  been  admitted  to  his  proof  of  the 
teftatrix's  parol  declaration,  if  it  had  been  want-, 
ing  and  neceflary,  which  it  was  not* 

The  lame  point  was  again  agitated,  upon  the 
general  principle  of  rebutting  art  equity  in  the 
Countefs  of  GainJborvugh\  cafe. 

There,  Lord  Gtf/^r>r^i/^A  owed  debts  by. mort-  ^^"J?°^s^ 
gage,  and,  on  his  death,  made  the  Countefs  his     rough, 
executrix,  againft  whom  a  bill  was  brought  by    i69«- 
the  heir  to  fubjedl  the  perfonal  eftate  in  the  firft 
place  to  pay  off  the  mortgage ;  parol  proof  was 
admitted  to  fhew  it  to  have  been  his  Lordfliip's 
intention  that  his  executrix  fhould  have  his  per- 
fonal eftate  exempt  from  dehts^    and    that  the 
lawyer,  who  drew  the  v^ill,  having  been  in- 

ftrudted 
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ftrufted  to  infcrt  in  the  will  a  bequeft  of  the 
peribnal  eftate  to  the  wife,  had  replied,  therd 
would  be  no  occaflon  for  that,  (he  beiiig  to  have 
the  perfbnal  eftate  of  courje  as  executrix;  and^ 
thereupon,  it  was  decreed  that  the  Countefs 
jhould  retain  the  peHbnal  eftate>  and  that  the 
heir  ihould  not  in  this  cale  have  aid  thereof  to* 
wards  paying  off  the  mortgage  notwifhfianJing 
ihaty  by  the  rules  of  $be  Court,  the  fame  was  UabU 
t$  he  Jo  applied^ 

%  L.  Raym.  feifed  and  poffeffed  of  real  and  pcribnal  eftate. 
charged  it  with  the  payment  of  fevcral  legacies, 
andj  among  others,  with  250/.  apiece  to  M«  and 
K.  and  gave  the  reftduum  oven  And  afterwards 
at  a  future  day,  by  a  note,  which  was  deemed  a 
codicil,  dircfted  her  executors  to  pay  M.  and  K» 
250/.  a  piece.  One  queftioR  was.  Whether  M. 
and  K*  ihould  have  each  of  them  two  fums  of 
250/.  one  by  the  will  and  the  other  by  the  note, 
or  whedier  it  fbould  be  coniidered  as  a  repetitioni 
of  the  fame  bequcft  f  And  upon  reading  evi- 
dence that  the  teftatrix  took  notice  that  fhe  had 
given  them  250/.  by  the  will,  and  faid  (he  would 
make  it  up  500/.  both  fums  were,  by  Lord 
Cowfer,  Chancellor,  decreed^ to  them. 

y 

« • 

Dockfey  ved;        So,  whcrc  One  devifcd  certain  lands  to  his  fbn, 

»£q.ca!Abr.  and  all  the  reft  and  refidue  of  his  real  eftate  to  his 
C06. 1. 1708*  ^  .  - 

8  wife 
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and  her  heirs  to  the  intent  to  pay  his  debts 
and  legacies ;  on  a  bill  by  the  heir  to  have  the  fur* 
plos^  the  Lord  Chancellor  aUo¥Fed  evidence  to  be 
read  to  fhew  that  the  teftator's  intent  was^  that  his 
foo  fhould  have  no  more  than  what  was*  expreislf 
given  him ;  and  that  the  reailbn.  of  the  teftator's^ 
giving  his  wife  fo  much  was,  becaufe  that  the . 
teftator  talked  with  the  witnels  about  the  fettle- 
ment  of  his  affairs,  telUng  him  he  defigned  his 
heir  theXame  lands  which  were  given  him  by  the 
will,  and  that  he  did  defign  other  lands  for  biS: 
younger  fon  ^  wliercupon  the  witnefs  faid,  that. 
would  be  a  means  to  fct  the  two  fons  at  dif- 
ference, and  therefore  he  had  better  give  them  ta 
the  wife  and  depend  upon  her  gcnerofity  to  the 
younger  fon,  which  advice  he.approved  of  and 
foUowed :  and  his  Lordfhip  faid  that  fuch  evl« 
dence  may  be.  read  to  explaiii  any  unpUcaticn^ 
notwithftanding  that  matter  dehors  ought  not  ta 
be  averred. 

And,  in  the  cafe  of  LUtlebury  and  Buckley^  Littiebury 
where  one,  not  of  kin  but  a  ftranger,  was  made  f  a^IS^'^tt- 
executor  and  had  confiderable  legacies  given  him, 
it  was  decreed  by  the  Recorder  in-  the.  Mayor's 
Court,  that,  the  executor  having  legacies,  the  re- 
fiduewas  arefulting  truft  to  be  diflributcd  ac-  * 
cording  to  the  ftatute.  But,  upon  an  appeal  to 
the  Houfe  of  Peers,  that  decree  was  reverfed, 
not  barely  as  it  flood  upon  the  will,  but  on  the 

ground 
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gfotind  that  parol  proof  ought  to  be  f cccivect  irt 
tsLVour  of  the  executor's  title,  conjijient  with  ibi 
mil.  Aiid  the  pfoof  being  full  as  to  the  tefta-* 
tbr*s  declarations  that  his  executor>  though  a- 
ftrangcr,  fiiould  have  the  furplus,  and  that  the 
teftator^s  brothers  fliould  not  have  it>  it  was  de^ 
creed  accordingly. 

ifaitaW  vert  Again,  wK^e  i  teftatoi-  devifed  all  his  tti^lfei- 
^T^^^t,  ages,  lands,  and  hereditaments  whatfoever  and 
''^^*  wherefoever,  in  the  counties  of  N.  S.  and  C.  untd 

his  fitter^  E.  M.  and  to  her  heirs  and  afligns  for 
ever,  upon  truft  to  fell  the  fame,  and,  out  of  the 
monies  arifing  by  the  fale,  to  pay  debts  and  Icga^ 
Cics,and,  fubjeft  thereto,  gave  the,  reft  and  refidue 
of  his  perfonal  eftate  to  the  fame  £.  M.  and 
conftituted  her  executrix.  .A  queftion  arofe. 
Whether,  upon  the  will,  there  was  iiotarcfuking 
truft  for  the  heir;,  and  it  was  contended  that  there 
was  not,  and,  in  order  to  Ihew  clearly  that  this 
was  the  teftator*s  intent,  they  infifted  upon  giving 
parol  evidence*  An^  Lord  Talbot ^  Chancellor, 
faid,  if  this  was  res  Integra,  and  I  was  at  liberty 
to  follow  my  own  opinion,  I  fhould  be  very  un-» 
willing  to  admit  fuch  evidence,  but  it  has  been 
done  (and  his  Lordlhip  cited  the  two  preceding 
cafes)  and  therefore  I  now  admit  it  to  be  done^ 
And  the  depofition  of  a  witncfs  was  read,  who 
gave  fqll  evidence  of  the  teftator's  declarations 

that 


[     5^9    ] 

that  the  executrix,  after  the  payment  of  the 
debts  and  legacies,  was  to  have  all  the'  reft  of  the 
devifor*s  eftate. 

Upon  the  fame  principle  of  the  evidence  not 
being  contradidlory  to  the  will,  it  has  been  held, 
that  parol  proof  may  be  brought  to  (hew  that  a 
devife  is  meant  as  a  performance  of  a  preceding 
iagreement;  for,  in  fuch  cafe,  the  evidence  is  not 
madeufe  of  to  conftrue  the  will,  iut  to  explain 
whe^bet  the  one  thing  is  a  Jatisfa£tion  for  the 
other. 

Thus,  where  J.  M.  agreed  to  fettle  lool.per  Mafcdverf. 
annum  on  his  intended  wife,  but,  finding  himfelf  i  Vex.  3*5. 
ill,  made  his  will  and  left  her  1*00  /.  per  annum, 
and  then,  J.  M.  recovering,  the  marriage  was 
foon  after  had  and  the  fettlement  carried  into 
execution.  After  J.  M/s  death  the  widow 
diftrained  for  200/.  a  year  againft  the  devifee  of 
the  eftate,  who  brought  a  bill  to  oblige  her  to 
take  but  100/.  per  annum.  Upon  the  hearing,  it 
was  infifted  that  the  teftator  intended  the  wife 
but  one  hundred  pounds  a  year,  and  that  its 
being  by  two  different  inftruments  arofe  only 
from  rhe  change  of  circumftancesi  and,  to  prove 
this;  parol  evidence  was  offered.  Et  per  Baron 
Clarke,  it  is  proper  to  be  read.  The  queftion  is. 
Whether  here  are  not  two  provifions  made  for 

M  m  the 
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the  fame  thing  ?  It  is  impofllble  to  come  at  the 
fafts  by  which  the  Court  is  to  judge,  but  by 
their  being  made  out  by  evidence,  nor  can 
the  party's  intent  be  otherwife  proved,  The 
objedbing  to  this  would  be  carrying  the  rule  a 
great  deal  too  far. 


1  Vernon  45* 


It  was  faid,  by  the  Solicitor  General,  in  the 
cafe  of  Newman  and  Johnfouy  that  a  parol  decla- 
ration was  fufficient  to  fubjeft  lands  to  the 
payment  of  debts,  where  a  man  had  but  an 
equity  only. 


And  parol  evidence  may  be  admitted  in  all 
cafes  to  countcraft  fraud;  becaufe  to  decide^ 
otherwife  would  be  to  make  the  rule  inflxu- 
mental  in  encouraging  tbat^  which  it  is  its  objeft 
to  prevent. 


OlJham  vcrf. 
Lirchford, 
a  Vern.  506. 


Thus,  where  L.  made  his  will,  and  A.  his 
brother  executor,  and  devifed  to  him  his  real 
eftate,  and  thereby  willed  that  his  executor,  out 
of  his  rents  in  arrear  and  other  his  perlbnal  eftate, 
and  out  of  half  a  year's  rents  and  profits  of  his 
real  eftate,  after  his  death,  fliould  pay  his  debts 
and  legacies  thereinafter-mentioned :  and  by  his 
will,  amongft  other  legacies,  devifed  40/.  per 
annum  to  his  wife's  nephew  to  maintain  him  at 
Cambridge^  to  be  paid  by  his  brother  and  execu- 
tor. 
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tor.  The  tcftator  dyirig,  the  executor  alledged 
he  had  fully  adminiftered  the  perfbnal  eftate,  as 
alfo.the  half  year's  profits  of  the  real  eftate  which 
iacurred  after  the  teftator's  deaths'  atid  therefore 
refufed  to  pay  the  40/.  pr  annum.  And  the 
queftion  was.  Whether  the  real  eftate  was 
chargeable  therewith  or  not  ?  It  was  admitted 
that  the  will  had  made  only  the  half  year's  rents 
and  profits  of  the  real  efta^  liable.  But  it  was 
proved  by  one  witnefs  that  the  executor  had 
promifed  the  teftator  that  he  would  pay  the 
annuity^  otherwife  the  teftator  would  have  charg-* 
cd  his  real  eftate  therewith;  and,  upon  that 
evidence,  it  was  decreed  at  the  Rolls  for  the 
annuitant,  and  that  decree  afiirmed  on  appeal  to 
the  Lord  Keeper. 

But  it  is  an  eflential  ingredient  to  9ny  relief 
under  this  head,  that  it  fhould  be  on  an  acci* 
dent  perfc<5lly  diftinft  from  the  fcnfc  of  the  in- 

ftrument. 


M  m  2  OF 
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O  F 


TN  the  confideration  of  this  part  of  our  fiibjcft, 
•■■  I  fliali  firft  obferve,  upon  the  principles, 
nature,  and  extent  of  Revocations,  as  they  ftood 
at  common  law  previous' to  the  ftatute  of  frauds; 
and  then  endeavour  to  fhew  how  far  they  were 
altered,  or  any  new  kind  of  revocations  intro- 
duced, by  that  ftatute. 

At  common  law  a  devife  of  land  might  be 
revoked  in  two  ways,  viz.  firft,  by  a  pofitive  aft 
of  the  devifor  revoking  the  devife,  which  is  an 
exprefs  revocation.  Secondly,  by  fome  declara- 
tion  or.  fome  equivocal  aft  of  the  devifor, 
amounting,  in  law,  to  a  revocation,  or  fome  aft 
of  his  fumilhing  ground  to  prefume  that  his 
intent  to  devife  muft  be  changed.  Thcfe  arc 
called  Revocations  in  Law. 

Exprefs  revocations  at  common  law  might  have 
been  cffefted,  firft,  by  writing  i  fccondly,  by  parol. 

Firft,  by  Writing. 

As,  by  a  fubfequent  will  or  codicil  exprefsly 
revoking  a  preceding  will. 

Secondly, 
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Secondly,  by  Parol. 

As  if  one,  having  made  his  will  in  writing,   DyersicPLSi. 
and  devifed  his  land  to  A.  afterwards,  being  fick     615.^  i.  ^' 
and  on  his  death-bed,  had  declared  that  he  did  re-     1x5. pi.  1.497. 
voke  his  will,  and  that  A.  Ihould  not  have  his     s'^i«^3J4li. 
lands  given  unto  him  by  his  will,  or  other  like 
words,  ihewing  the  devifor's  intent  to  make  an 
cxprefs  revocation  thereof:  or,  if /peaking  of  his 
will,  he  had  faid,  '*  I  do  revoke  it,  and  bear  witnels 
thereof i"  for  thefe  ezpreflions  would  have  evinced 
an  immediate  purpofe  to  revoke. 

But  words  would  not  have  effe6ted  a  revoca- 
tion unlefs  clearly  ufed  ammo  revocandiy  which  muft 
have  been  made  evident  by  an  exprefs  reference 
to  the  inftrument  to  be  revoked  >  and  therefore   sympfon  v. 
where  a  devifor  on  his  death-bed,  becaufc  his     ja.ii5!pi.i. 

Et  vid   Cra 

devifee  did  not  come  to  vifit  him,  affirmed  that  Car.  51. 
flie  Ihould  not  have  any  part  of  his  lands  or 
goods^  not  referring  to  his  will  exprefsly  i  this 
was  hdd,  per  Curiam^  unanimoufly,  not  to  be 
a  revocation  of  the  will,  being  but  by  way  of 
difcourfe,  and  not  mentioning  it. 

So,  if  the  expreflions  were  fuch  as  imported    cranveiiv. 
only  an  intention  to  revoke  in  future,  they  would     ]^  497-' 
not  have  been  a  revocation  of  a  will  in  writing 
of  land.    As  if  one,  laying  that  he  had  made 
{lis  will,  added  that  it  fliould  not  ftand  1  or 

M  m  3  that 
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that  he  would  alter  it ;  thefe  'Avoids  would  nol 
have  been  a  Fevocatioh ;  for  they  arc  words  but 
infuturoy  and  a  declaration  what  the  fpeaker  of 
them  intends  to  do. 

Bur.xietai.v.       But  a  diftinftion  was  taken  between  cafes  of 
LHr.306.PU.   die  laft-'mentioned  kind  of  verba  in  futuro, 

referring  to  a  future  a£t^  and  fimilar  words  when 
they  referred  to  a  prefent  relblution ;  and,  there- 
fore, although,  if  a  man  faid  /  will  revoke  wry^ 
will  made  at  A.  this  was  no  prefent  revocation^ 
becaufe  it  referred  to  a  future  adti  ye^  if  a  man 
faid,  amm  tevocandi^  ^^  my  will  made  at  A.  fliall 
'^  not  ftand,"  that  had  been  an  immediate  re-^ 
vocation  i  for  it  referred  to  a  prefent  refolution : 
in  like  manner,  as  if  one  (aid  to  another,  ^^  you 
''  (hall  have  my  land  for  three  years,"  this  would 
be  a  prefent  leafe, 

jMoore  874,  The  law  was  the  fame  if  a  deviibr  declared 

I'l.  I2Z2. 

th^t  he  would  alter  or  add  to  his  will,  and  died 
before  any  alteration  Qr  s^didon  made  \  the  will 
would  neverthelefs  ftai^d, 

Seco^idly.  By  fome  declaration  w  equivocal 

^  aA  of  the  dcvifor,  amounting,  in  law,  to  a  re-« 

vocation,  or  fome  aft  of  his  furni(hing  ground 

to  prefume  that  i^is  intent  to  devife  n\v&  be 

changed. 

By 
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By  a  declaration  of  the  dcvifor.    As  if  one.  Ford's  cafe, 
i¥ho  had  made  his  will  laid,  animo  tejiandi,  as    s. cfnclh! 
en  difcourfe  refpcfting  the  fpeaker's  will,  that    *53-pi-»». 
J.  N.  {who  was  his  heir  at  law)  Ihould  be  his  heir, 
that  would  have  been  a  Tcvocation  of  a  devife 
to  a  ftranger  5  for,  in  fuch  cafe,  the  tcftator's  in- 
tent to  revoke  was  a  neceffary  inference  from 
his  intent  that  his  heir  at  law  (hould  inherit  i 
lince  the  latter  could  not  take  place  without  the 
former  was  effeftuated :  and  no  further  aft  was 
neceffary  to  enable  J.  N.  to  take  i  becaufe  when 
the  will  was  revoked,  the  law  gave  the  land  tp 
the  heir,     * 

By  fome  aft  of  the  devifor.  Afts  of  the  de- 
vifor  amounting  to  a  revocation,  may  be  either 
by  writing  or  in  pais* 

Firft.  By  writing.  As  if  one,  having  made  a  Vide  3  wiifon 
will,  afterwards  make  another  will  inconfiftent 
therewith,  but  not  exprefsly  revoking  it,  this 
will  neverthelefs  be  a  revocation  j  for,  by  making 
the  latter  will  inconfiftent  with  the  former,  the 
former  is,  in  law,  revoked  }  the  very  making 
the  latter  furnifliing  a  faft  from  which  it  muft 
neceffarily  be  inferred  that  the  former  was  in- 
tended by  the  teftator  not  to  ftand  j  and  then, 
when  a  man  makes  a  will,  and  afterwards  does 
ibmething  by  which  it  may  be  underftood  his 

M  m  4         ,  intent; 


J 
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intent  is  that  the  will  flxovld  be  changed  ^  dils^ 
Vide  3  Mod.       in  law,  is  a  revocation.     Thus,  if  a  man  devifc 

his  land  to  two,  and,  by  another  will,  .give  it 
to  one  of  them,  and  die^  he  to  whom  it  is  de- 
vifed  by  the  laft;  will  Ihall  have  it. 

tbid.  So,  likewife,  if  a  devifor  by  one  will  give 

lands  to  his  fon,  and  by  another  will  devife  the 
fame  to  his  wife;  the  latter  will  revokes  the 
former,  and  fhc  ihall  have  the  land. 

year  Book,  Again,  where,  in  trefpafs,  the  defendant  jufti- 

fied  the  taking  of  the  goods  by  virtue  of  a  will 
by  which  they  were  devifed  to  him,  and  of 
which  will  he  was  made  executor,  and  the  plain- 
tiff replied,  that  the  teftator  made  another  will, 
and  thereby  did  conftitute  bim  executor  j  this 
was  held  a  good  replication,  without  a  traverfe 
that  the  defendant  was  executor  5  becaufe^  by 
making  of  the  fecond  will,  which  was  contradic* 
tory  to  the  fir  ft  inafmuch  as  he  made  another 
executor,  the  latter  was,  in  law,  revoked. 

But,  it  has  been  determined  that  the  mere 
circumftance  of  a  latter  wilV^  exifting,  though 
cxprefsly  found  by  a  jury,  will  not  of  itfelf  be  a 
foundation  to  decide  it  to .  be  a  revocation  of  a 
former  will  of  lands  becaufc  the  ftcond  will 
may  be  of  things,  of  another  nature,  as  of  goods  i 


or 
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or  it  may  be  of  different  i&ings  of  the  fame 
nature,  as  Other  parcels  of  lands  ;  or  it  may  be 
a  confirmation  of  the  former  j  it  can  never,  there* 
fore,  be  judged  to  be  a  revocation  thereof  until 
it  be  afcertained  to  be  contradidory  thereto. 


Thus  where,  on  a  fpecial  verdid  in  geftment, 
the  jury  found,  that  A.  feifed  in  fee  of  the  lands 
in  queftion,  made  his  will,  and,  thereby,  deviled 
them  in  manner  therein  ftated,  and,  after  making 
that  teftament,  viz.  &c.  he  made  aliud  teftamen-' 
ium  inJcripHs,  bbt  what  was  the  contents  thertof^ 
or  its  purport,  or  efFcft  they  did  not  know ;  the 
queftion  was.  Whether  the  latter  will,  fo  found, 
was  a  revocation  in  law  of  the  devife  of  lands 
in  the  former  ?  And  the  Court  declared  then: 
opinion,  that  they  were  not  fatisfied  the  fecond 
will  did  revoke  the  former ;  becaufe  it  was  not 
found  that  any  lands  were  devifed  by  the  fecond 
will,  fb  that  it  might  or  might  not  be  confiftent 
with  the  former;  and  when  the  matter  ftood 
indifferent,  the  Court  would  not  fuppoie  a  revo- 
cation of  a  will  folemnly  made.  And  this  judg- 
ment was  affirmed  on  appeal  to  the  Houfe  of 
I^rds. 


SeymoretaLv* 
Nofworthy  in 
fcaccarioHard. 
374.S.C.Show« 
Par.  Ca.  146. 
S.  C.  by  the 
name  of 
Hitchins  7. 
BafTet,  ia 
^anco  RegiJ^ 
3  Mod.  Rep. 
203.  Comb.  9au 
2  Salic  592. 
I  Show.  537« 


And,  though  a  latter  will  be  exprefsly  found 
to  be  different  from  a  former,  yet,  if  it  be  not 
Known  in  what  that  difference  confifted,  it  will 

be 


Goodright  v« 
Harwoody 
3  Wilf.497. 
s  Blackft.  937. 
Cooper  87. 
•f  Brown  Ca» 
Pari.  344. 
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be  no  revocation  in  law  thereof;  heczufc  a  will 

may  be  different  from  a  former  in  giving  of  a  rii^ 
or  mourning,  and  yet  may  ftand  and  be  ptrfeftly 
confiftent  with  it.  The  revocation,  therefore, 
not  being  a  confcquence  of  the  mere  aft  of 
making  another  will,  nor  the  abftraft  cfFeft  of 
making  a  will  different  from  another  will,  but 
of  the  repugnance  of  the  fubjcft  matter  of  the 
latter  with  that  of  die  former ;  it  follows,  that 
the  contents  thei^of  muft  be  known  to  be  in- 
confiftent  witK  the  previous  difpofition,  before  it 
can  be  decided  to  be  a  revocation  of  a  former 
will  J  that  depending  upon  the  evidence  it  fur- 
nilhes  of  the  change  in  the  teftator's  nnind ;  which 
can  only  be  judged  of  by  knowing  what  aj^ears 
in  both  inftruments. 

Therefore,  where,  on  a  fpecial  verdift  in  cjeft- 
ment,  the  jury  found  that  L.  fcifed  in  fee  of 
(hambersy  and  having  a  confiderable  perfonal 
property,  in  1748,  by  wiH,  duly  attejted  to  pa/s 
rsal  property y  gave  and  devifed  all  his  real  and 
perfonal  eftate  of  what  nature  or  kind  foever, 
or  wherefoevcr,  unto  his  dear  friend  H. ;  that, 
afterwards,  in  the  year  1756,  L.  made  and  pub- 
lilhed  another  will  and  tcftament  in  writing,  in 
tbe  prejence  of  tbrte  fubjcribiug  witneffes^  who  duly 
attefied  thejaf$t  \  that  the  diipofition  made  by 
L-  in  the  will  rf  1756,  was  different  from  the 

difpofition 
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dilj)ofittOft  in  the  will  bf  the  year  1748,  hat  ht 
what  particulars  'Ofas  unknown  to  the  jurors ;  hat 
that  tbiy  did  not' find  that  the  tefiator  cancelled 
his  will  of  the  year  1756,  or  that  the  ^defendant 
defiroyed  the  fame ;  hut  what  was  hecome  ofthejaid 
moilly  the  jurors  faid  they  were  altogether  ignorant. 
The  queftion  was.  Whether  the  latter  will,  be- 
ing exprefsljr  found  by  the  jury  to  be  different 
from  the  former,  was  a  revocation  of  it  ?  Thofe 
who  argued,  that  the  laft  wiU,  thus  found, 
revoked  the  firft,  attempted  to  diftinguifli  this 
cafe  from  that  of  Hitchens  and  Bajfet^  upon  the 
grounds  that,  in  this  cafe,  the  jury  were  fo  far 
from  being  totally  ignorant  of  the  contents  of 
the  fecond  will,  that  they  were  enabled  to  find, 
and  did  find,  that  the  difpofition  in  1756  was 
different  from  that  in  1748  j  and  they  contended, 
.(hat  it  concerned  lands  was  fufiiciendy  found  by 
the  mode  of  devifing,  and  that  it  extended  to 
the  cftatc  in  queftion,  was  inferred  from  the 
leftator's  having  no  other  efiate  which  required 
the  folcmnities  of  the  ftatute  of  frauds.  But,  on 
the  other  fide  it^  was  contended,  that,  before  a 
latter  will  could  be  determined  to  revoke  a  former, 
it  muft  be  (hewn  to  contain  an  inconliftenc  dif- 
pofition^ or  circumftances  muft  be  made  out 
from  whence  that  might  be  prefumed,  as  Ipoli- 
ation>  or  the  like  ;  but  here  the  jury  expref^y 
found,  that  they  did  not  know  in  what  thedifie- 

fence 


fcnoe  coniifted^  tfaougli  they  found  it  diflbrot; 
that  nocfaiog  could  be  prefumed  upea  a  fpecUl 
vetdid ;  nodiing  fpedfically  appe<fted  touching 
the  will  in  1756 ;  and  the  arguments  fer  its 
being  a  revocation  were  fallacious  $  for  ic  did  nee 
appear  what  were  the  contents  thereof^  ei  d^  mm 
cfparcHtibus  et  non  cxiftentUnis  eadem  eft  r4Uio: 
that  prefumprions  were  always  in  the  affinnariire» 
there  could  not  be  any  negative  prefumption ; 
that  no  prefumption  could  arife  from  a  diver* 
fity,  unleis  that  diverfity  were  fliewn  and  founds 
that  therefore  a  fecond  vnll^  in  the  dark^  which 
neither  the  Jury  nor  the  Court  ever  faw>  and 
were  wholly  ignorant  of  the  contents  of^  oug^it 
not  to  be  fet  up;  for^  if  it  were,  an  heir  might 
avail  himfeUj  by  deltroying  the  fecond  wUl>  to 
defeat  both  wills.    And  upon  thefe  grounds  it 
was  adjudged,  in  the  Court  of  King's  Bench, 
on  writ  of  error  from  the  Court  of  Common 
Picas,  that  the  latter  will,  fo  found,  was  not  a 
revocation,  and  the  judgment  below  reverfcd  1 
and  that  reverfal  was  afterwards  affirmed  in  the 
Houfe  of  Lx>rds* 

But  it  ftill  feems  queftionable,  whether  the 
precife  falls  in  which  a  latter  will,  fo  fet  up  as 
a  revocation  of  a  former  will,  differs  from  it, 
mud  neceflarily  be  found  -,  for  if  the  jury  find 
exprejsjy^  that  the  difpofition  made  by  the  fecond 

will 
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will  IS  inconjiftent  with  the  dcvifes  contained  in 
the  former,    that  appears  to  be    a    fufficient 
ground  to  decide  the  latter  will  a  revocation  5 
becaufe  evidence  may  be  laid  before  them  to 
prove  an  inconfiftent  ditpofition,  or  circumftanccs 
to  lay  a  fair  foundation  for  prefuming  it  to  be 
fo,  as  ipoliation  or  the  like.    Whether  a  revo- 
cation or  not  is  fometimcs  a  queftion  of  hw, 
fometimes  of  faft,  as  where  there  are  interii* 
neations  in  a  will.    Revocavif  vel  non  appears 
to  be  like  devi/avit  vel  non.     All  that  feems 
neceflary  to  be  Ihewn  on  a  ipecial  verdift  of  this 
kind  is,  that  the  jury  have  found  the  fccond 
will  to  be,  in  the  particular  in  queftion,  repugn 
nant  to  or  inconjiftent  with  the  firft.      In  the 
principal  cafe  that  was  not  done,  the  jury  having, 
at  the  fame  time  that  they  found  the  latter 
will  different  Htom  the  firft,  exprefsly  declared, 
that  they  did  not  know  in  what  the  difiercnce 
confifted  i  the  inference  from  which  feems  to 
be,  that  the  only  reafon  they  had  to  imagine 
it  different  from  the  firft  was,  that  another  had 
been  made. 

A  codicil  likewife,  if  intonfiftent  with  a  pre- 
ceding will,  is,  in  law,  a  revocation  of  it. 

Thus  where  M.  by  his  wrfl,  gave  particular  Attomeycen*. 

lands,  and  his  perfonal  cftatc  to  be  laid  out  in    l^iA^f* 

»o  lands,    f;.^»^«»-" 


€C 


r  54^  3 

lands,  to  cbaricable  ufes  ;  arid  theaiby  a  codiciij 
redting  his  will,  and  chat  he  haddenrifedhisJands 
to  fuch  ufes  i  '^  but  that  there  had  been  an  a£b 
"  of  parliament,  intituled,  '^  the  mortmain  aft,'* 
*^  and  being  in  doubt  whether  the  dcrife  made 
by  him  to  fuch  charitable  ufes  would  be  good 
or  not,  and  being  ftill  deiirous,  as  far  as  in 
^'  him  lies,  to  confirm  his  faid  wiU,  neverthclefs 
**  if,  by  the  a£t  of  parliament,  or  by  any  conftruc* 
<<  tioa  of  law  thereupon,  the  eftate  is  not  well 
'^devifed,  and  cannot  go  to  thofe  ufes,  then 
^'  and  in  fuch  cafe,  he  gave  the  lands  to  B.  and 
^  his  heirs/'  Afterwards  M.  made  another  co- 
dicil, reciting  as  before,  and  "  that beingadvi/kd, 
**  the  devife  of  his  lands  would . be. void^  and  it. 
^'  being  his  intention  the  charity  (hould  be  con-' 
*^  tinued,  and  being  advijed  his  ferJomU  eftaU 
*'  could  be  givenj  he  did  therefore,  by  this  co- 
'^  dicil,  giye  his  perfonal  eflate  to  the  charitable 
«<  ules  before  mentioned,  and  he  did  thereto 
"  give  his  real  eftate  to  B."  Between  the  time 
of  making  the  will  and  the  codicils  the  mortmain 
aft  pafTed;  and  the  queftion  was.  Whether, 
upon  the  conftrudion  of  all  the  inftruments, 
the  la(t  codicil  was  a  revocation  of  the  ficrfl  will ; 
whfich  turned  upon-  the  point,  whctho-  the  lafl: 
codicil,  as  to  its  revoking  the  will,  was  put  fingly 
upon  the  point  of  law,  whetlier  the.  devife  ^yas 
valid  or  not  under  the  nnortmain  aft  i  or  whether 
I  the 
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the  teftator^  having  been  advifed  that  his  per^^ 
Ibnal  eilate  bad  been  fo  much  increaicd  a$  to  be 
fufficient  to  fupftort  the  charitjr  (for  the  codicil 
was  made  a  conliderable  time  after  the  will) 
taking  the  whole  into  his  confideration^  viz.  the 
point  of  law  upon  the  ftatute,  viz.  that  the  devife 
of  the  real  eftate  would  be  void,  the  faft  that  he 
might  m^ke  a  good  difpofition  of  his  peribnal 
eftate  to  the  ufes  of  the  tharity,  and  that  it 
would  be  fufficient  for  the  purpoie,  meant  an 
aftual  revocation  of  the  will  as  to  the  real  eftate 
in  all  events.  And,  on  a  cafe  fent  from  the 
Court  of  Chancery  to  the  Court  of  King's 
Bench,  they  certified  that  the  real  eflates  were 
well  deyifed  to  B.  by  the  lall  codicil ;  the  ne-* 
cefiary  concluflon  from  which  is^  that  it  was  a 
revocation  of  the  will. 

But  a  codicil  differs  from  a  latter  will,  which, 
from  xhe  nature  of  the  inftrument,  has  been  held 
a  total  revocation  of  a  difpofition  varied  thexein 
fi-om  what  it  was  in  a  former  wHl,  although  no  ^ 
exprefs  claufe  of  revocation  be  inferted  therein  i 
for,  a  codicil  being  confiderediboth  in  our  law[.  ^^"^^  '^ 
and  in  the  civil  law   as  part  <>f  a  will»  and. 
taking  cfFoft  together  withic  at  the  death^of  tiie- 
teftator,  is^  in^  its  own  nati«e>  jwtf  intended  ta. 
be  a  revocation  of  the  inftrument  of  the  will/.oi:. 
of  the  pardcular  di%ofitkms  thencinj  further  than 

aft 
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as  fpccifically  altered  thereby,  imhjs  it  ccmtam 

words  of  exprefs  revocation.  A  codicil,  therefore, 
is  no  revocation .  even  of  the  particular  difpo^ 
fition  in  a  preceding  will  to  which  it  is  appli- 
cable, except  precijely  in  the  degree  exprefled, 
leaving  the  particular  difpofition  afFefted  thereby, 
as  well  as  the  inftrumcnt,  in  all  other  rcfpcfts, 
precifely  in  the  ftate  in  which  it  finds  them* 
This  was  one  of  the  grounds  on  which  Lord 
Hardwicke  relied  in  fupport  of  his  decree  in 
wiiiet V.San-  the  cafc  of  fFillet  and  Sanford.  There  one 
n%]l%^^      made  his   Willi  devifing  the  bulk  of  his  real 

cftate  to  three  truftees  on  certain  trufts,  and 
fome  particular  lands  to  charitable  ufes.  He 
then  made  a  codicil,  which  he  publifhed  and 
declared  Ihould  be  annexed  to  and  be  taken  as 
part  of  his  will  i  and  making  fome  alterations 
thereby  in  the  difpofition  of  the  truft  of  the 
bulk  of  his  eftate,  after  reciting  the  devi/e  to  the 
cbarityy  he  devifed  the  fame  lands,  together 
with  another  piece  of  land,  to  the  fame  three 
truftees  and  two  others,  and  their  heirs,  upon 
the  fame  Ipecial  trufts  and  confidences  as  in  the 
will,  and  concluded  with  confirming  all  other 
parts  of  his  former  will.  Upon  thefe  inftni- 
ments  it  became  a  queftion.  Whether  this  truft 
for  the  charity  could  take  eflfeft  ?  The  doubt 
arofe  from  the  circumftance  of  the  mortmain  afi: 
having  pafled  in  the  time  that  intervened  be^ 
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tween  the  making  the  two  inftruments.  If  the 
€odicil  revoked  the  will  as  to  the  charity,  it  was 
clear  that  it  could  not  take  effeft »  becaufc 
the  devife  tx>  it  in  the  codicil,  that  being  made 
after  the  a6t  paffed,  was  void.  It  was  therefore 
contended  by  thofe  who  oppofed  the  devife  to 
the  charity,  that,  by  the  codicil,  the  devife  bot^ 
as  'to  the  legal  eftate  and  truft  was  revoked  i 
for  the  whole  fee,  at  law^  was  certainly  altered, 
by  the  devife  to  five  truftees  inftead  of  two. 
It  palled  to  different  peribn^  in  different  man- 
ners ;  the  truftees  muft  claim  under  the  codicil  j 
an  ejeflment  muft  have  been  brought  in  their 
five  names  -,  they  muft  have  j6ined  in  any  con- 
veyance t  the  adding  more  land  alfo  fhewed 
an  intent  to  make  a  new  regulation.  But  Lord 
Uardwkke  was  of  opinion,  that  tlie  beneficial  in-^ 
terefts  and  profits  (that  was  the  truft)  to  the 
charity,  was  not  revoked  but  confirmed  by  the 
codicil }  and  one  ground  of  his  Lordfliip's  opi- 
]nion  was,  from  the  nature  of  the  inftrument  which 
cffc6ked  a  devife  only  in  the  degree  expreflcd  ; 
ai^d,  tlierefore,  though  the  codicil  effedbcd  a 
ncV  devife  of  the  legal  eftate  by  giving  it  to 
the  fame  tmftctfS  and  two  others,  and  an  alter- 
ation of  the  truft  eftate  by  a  variation  of  the 
de;irife  of  the  furplus  profits,  it  left  the  truft 
.f^r  the  chanty  cxadly  the  fame  as  under 
the  will. 

Na.  Ic 
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It  feems  that  if  a  man^  by  a  fubfequent  unll 
6r  codicil,  make  a  difpofitibn  different  from  a 
former  one  under  a  faUe  impreflion,  the  impuUe 
of  which  is  the  foundation  of  his  will  to  change 
his  former  intent;  fuch  an  aft  will  be  confi- 
dered  only  as  effefting  a  contingent  prcfumpthrc 
revocation  depending  upon  the  exiftence  or 
hon-exiilence  of  that  fa£t«  As  if  one  having 
previoufly  devifed  to  A.  afterwards,  by  another 
will,  without  deftroying  the  firft,  or  by  codicil, 
devifed  to  B.  ftating  her  to  be  his  wife,  fb  diat 
it  may  be  underftood  that  he  intended  fier  to  be 
benefited  in  that  charader  only,  and  it  turn  out 
that  Ihe  was  married  before  and  had  a  hulband 
living,  neither  of  which  fafts  were  in  the  de^ 
vifor*s  knowledge  j  fuch  d^vife  or  codicil  would 
not  operate  as  a  revocation  of  the  former  will, 
becaufe  it  depends  upon  a  contingency  which 
fails.  Again,  fuppofc  one  devifed  land  to  A. 
and  afterwards,  by  a  codicil,  reciting  the  former 
will,  and  that  he  was  advifed  that  A.  was  dead, 
gave  the  fame  land  to  B. — if  A.  were  alive,  B. 
could  not  take  ;  becaufe  the  codicil  would  not 
be  a  revocation  of  the  will  under  fuch  circam- 
{lances. 

But  care  miift  be  taken  to  diftinguifh  between 
cafes  like  the  foregoing,  where  the  tcftator  afts 
under  a  fal/e  impreffion,  originating  from  a  de^ 
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teii  praftifed  upon  him^  and  thofe  where,  al« 
t|iough  the  reafon  which  he  gives  for  his  fubfe* 
quent  devile  is  falfe,  yet  no  deceit  is  pra&ifed 
upon  him;  for,  sdthough  in  cafes  of  the  firft 
fort  the  devife  will  be  void  if  the  fafl:  be  other- 
wife  than  as  the  teftator  underlbnds>  yet,  the 
law  will  be  different  in  inftances  of  the  latter 
kind.  Thus,  if  one  having  a  niece  who  is 
married,  and  whofe  hufband  is  living,  having» 
fubfequent  to  the  marriage,  devifed  his  eftate 
to  his  niece,  afterwards  make  a  will  in  thefe 
terms,  viz.  ^^  It  being  doubtful  whether,  ac- 
^f  cording  to  the  rules  of  law  or  equity,  I  may 
^*  devife  my  eftate  to  the  fcparate  ufe  of  my 
V  niece,  I  therefore  give  and  bequeath  the  fame 
''  to  my  good  friend  B.  and  his  heirs  for  ever  -^^ 
it  feems  queftionable  whether,  on  fuch  a  diipo- 
fition,  a  court  (grounding  its  decifion  i^m  tbi 
frincipk^  that,  where  the  reafon  which  a  man  gives 
for  bis  devife  is  falje^  there  bis  devife  fbaUfaiii) 
would  fay,  that,  the  jaw  in  the  cafe  put  being 
now  fixed  and  fettled  and  not  doubtful  as  ftated 
hy  the  teftator,  this  devife  fhould  be  void,  and, 
confequently,  not  work  a  revocation  of  the  for- 
mer will,  though  the  latter  was  founded  on  that 
reafon  i  as  fuch  a  doftrine  might  be  carried  to 
an  extent  which  would  render  the  effect  of  tefta- 
mentary  difpofitions  even  ftill  more  uncertain 
and  capricious  than  it  is. 

N  n  a  Both 
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Both  the  preceding  cafes  may  alfo  be  agatirt 
diftinguilhcd  from  cafes,  where  the  teftatof  pms 
the  devife  upon  a  fcEt  in  his  own  knowledge^ 
and  grounds  his  devife  up6n  that  faft,  and  not 
upon  the  reality  of  the  faft  which  he  conceives 
himfelf  to  know,  whether  that  Ihould  come  out 
in  the  event  according  to  his  conception  or  not : 
An  inftancc  of  this  kind  may  be  found  in  the 
Suphi  541-543.   cafe  of  the  Attorney  General  and  Lltyd,  in  the 

fecond  codicit  j  the  words  of  which  are,  ^*  that  the 
«  teftatdr  being  advifed   the  devife  of  hfs  lands 
^^  would  be  toid,  and  it  being  his  intention  the 
**  charity  Ihould  be  continued,  and  being  advifed 
^*  his  perf^nal  eftate  can  be  given,  he  docs  there- 
*'  fore,  by  this  codicil,  give  his  perfonal  eftate 
^  to  the  charitable  ufes  before  mentioned,  and 
'*  his  real  eftate  (which  he  had  before  given  to 
^  the  charity)  to  M."   Now  here  the  teftator  has 
f)ut  his  difpofition  upon  the  faft  of  his  being 
idvifcd,  and  not  on  the  foundnefs  of  the  advice; 
for,  his  being  advifed  Was  a  faft  in  his  own 
knowledge,  and  he  grounds  his  devife  which  he 
then  makes  upon  the  fift  of  this  advice,  with- 
out reference  to  die  reality  of  the  law,  diough 
that  ihould  come  oUt  upon  the  event  one  way  or 
anodier.    In  this  cafe,  and  in  cafes  of  the  like 
fort,  the  devife  not  being  put  upon  the  point  of 
law,  but  upon  the  faft  of  the  advice   of  the 
Uoubtfulnefs  of  the  point  of  law,  and  depending 

upott 
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upon  the  latter  fa£fc>  and  being  made  in  conic* 
cjucnce  thereof,  will  be  good>  let  the  point  of 
-Jaw  turn  out  which  ever  way  it  may  j  the  dcvife 
will  confcquently  work  a  prefumed  revocation 
pf  the  former  difpofition  to  the  chsait^ 

But,  where  a  latter  will  is  (he  ini^ment  hf 
which  a  former  is  r^yoked>  phe  revocation  efieded^' 
thereby  is  ambulatory  until  the  de^th  pf  the  tcfta- 
tOT^foTi although, by  making ^,  fecond^  the  tefta- 
tor  intends  to  revoke  the  former,  yet  he  may 
chMgp  his  intention  any  time  before  his  deaths 
(yncil  which  neither  of  his  wills  can  have  oper* 
ation  s)  and  then  the  latter,  being  a  revocable 
inllrument  itfelf,  and  only  affedling  the  former 
as  far  as  it  is  itfelf  efficient,,  being  rpvokfd 
is  as  no  will ;  the  copiecjuence  of  which  is,  thfit 
the  firft  will,  never  having  been  cancelled,  but 
remaining  entire,  fl^uids  in  like  maqper  as  if  qq 
pther  had  been  madct 


Thus  where  a  teftator  made  a  will  of  his   ^^^  ^' 
lands,  and  afterwards  gave  the  fame  \snd^  to    4Bnrr.25T*, 

the  fame  perfon  by  a  latter  wilj  bm  pmitted  to     ^^i-  *'^  f«<^- 
*  '  479.44Afs.PU 

cancel  the  former,  and  afterwards  cancelled  the     s^'^h^u 
latter,  and  both  wills  were  in  the  teftator's  cuif- 
tody  at  the  time  of  his  death,  the  fecond  can- 
celled, the  firft  unpj^icelled.    The  (^ueftlo/i  wasj. 
Whether,  tinder  lli^fe  circupiftancesj,  ti)9  fy&i  wjll 

Nn  3  waws 
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was  to  be  confidercd  as  revoked,  and  the  dc- 
vifor  confequently  dead  inteftate  ?  It  was  con- 
tended, ort  the  behalf  of  the  heir  at  law,  that 
the  fecbnd  will  was  a  complete  inilrument  at  the 
time  whei  it  was  executed,  and  clearly  proved 
the  teftator's  intention  of  revoking  the  former  ; 

/that  the  execution  of  it  was  as  much  a  revocation 
of  the  former  as  if  the  former  had  been  thrown 
by  him  into  the  fire ;  that  the  prefervation  of 
it  was  merely  accidental  and  of  no  confeqoence; 
that  haying  been  totally  extinguifhed  it  could 
never  revive,  it  remained  a  mere  nullity ;  that 
ho  fuhfequent  event  could  hinder  the  execution 
of  the  fecond  wiil  from  cfperatrng  as  a  revo- 
cation of  the  former  i  that  the  fecond  will  there- 
jfore  was  the  teftktor^s  only  (bbfifting  will  fa 
long  as  it  remained  uncancelled,  and  When  he 
.  thought  fit  t6  candel  and  deftroy  that^  it  became 
manifeft,  that  he  intended  "fe  die  inteftate,  and 
that  hi$  heir  at  law  ftiould  take,  ^^i  per  Oariam^ 
a  will  is  ambulatory  till  the  death  of  the  tefta- 
ton    If  the  tcftator  let  it  ftand  till  he  die,  it  is 

*  his  Willi  if  He  docs  not  fufier  it  to  do  fo,  it  is 

'  not  his  wiil.  Here,  though  the  'teftator  made 
tWo  wills,  yet  the  fcond  will  never  operated; 
for  it  was  only  intentional,    and   the  teftator 

'  changed  his  intention,  and  cancelled  the  fecond, 
fo  that  it  had  no  effed,  it  Was  as  no  will  at  all, 
being  cancelled  before  his  death  \  then  the  for- 

"4  wcr, 
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mer^  which  was  never  cancelled^  flood  as  his 
will ;  for  none  of  the  cafes  of  revocations  in  law^ 
by  alteration  of  circumfbinces,  applied  to  this 
fort  of  cafe,  and  jt  was  clearly  not  a  revocation 
within  the  meaning  of  the  ftatutc  of  frauds, 
fionc  of  tiie  circumftances  delmeated  in  that 
Aa^te  editing  in  this  cafe. 


Vid.  Sec  6. 


But,  if  a  prior  will  be  made,  and  then  a  fub-  videcoopw 
iequent  one  exprejsly  revoking  the  former,  in 
/uch  cafe,  although  the  firft  will  b^  left  c;ptirc, 
land  the  fecond  will  afterwards  cancdled,  yet  the 
better  opinion  feems  to  be,  that  the  fommr 
is  not  thereby  fet  up  again.  So,  if  a  tef-  videDoagL4o» 
tator  having  made  a.  new  will,  4aMlly  cwcd 
the  former  will  by  tearing  off  the  name  and 
feal,  &c.  and  afterwards  cancel  the  latt^  will, 
.the  former  will  is  not  revived  thereby,  al- 
though a  counterparjt  thereof  b?  fiwijd  in  his 
poifefllon  uncancelled  and  unddrace4  *.'  becau(ie, 
in  both  the  preceding  cafes,  the  r^ocation  is  an 
exprefc,  indepcndant,  fubftantive  aft,  by  which 
the  former  will  becomes  to  all  intents  and  pur- 
j)ofe$i  vQ^  and  incapable  of  taking  any  efieft, 
oinlefs  as  a  new  will  by  force  of  a  repubUcatioa. 

Both  the  circumftanc€(s  above  alluded  to  oz^ 
curred  in  the  eafe  of  Burtimjhav^  againil  Gilhert, 
wherein  a  cafe  was  Jftated  for.  Uie  opinion  of 
%*-  N  n  4  the 


the  Court  of  King's  Bench  on  the  following  (aSta. 
Bwtonftjaw  N.  in  I7?9>  duly  executed  his  laft  will  and 
Cooper  49.  teftamentj  and  aUp  a  duplicate  thereof  but  at  the 
fame  time  declared  that  it  was  not  a  will  to  his 
liking,  and  that  he  {hould  alter  it.  Afterwards^ 
in  176 1,  he  made  another  will>  which  was  al^ 
duly  executed,  the  devifes  in  which  were  dif* 
ferent  from  thofc  in  the  will  of  1759,  ^^  ^^ 
the' end  of  it  there  ^as  a  declaration,  by  which 
he  revoked  all  former  wills.  After  execudng 
the  latter  will,  N.  took  one  part  of  the  old 
will  in  his  hands,  tore  off  the  name  and  ieal^  and 
direAed  the  perfon  who  had  made  the  new  will 
to  cut  off  the  names  of  the  witnefles  to  the  old 
one,  which  he  did  in  N.'s  prefcnce.  N.  at  the 
fame  time  faid  that  a  duplicate  of  the  former 
will  was  in  the  hands  of  W.  a  deviiee  therein.  He 
then  delivered  the  new  will  to  the  perfon  who 
made  it,  requefting  him  to  take  it  away  with 
hitn  to- his  houie,  and  keep  it,  for  reafons  which 
he  mentioned.  Afterwards  a  principal  devifee  in 
the  lafl:  will  died,  foon  after  which  the  teftator 
fent  for  the  laft  will,  and  in  1762  had  this  will 
returned  him.  The  teftator,  before  his  deaths 
fent  (4t  z{\  attorney  to  make  a  new  will,  but  be^ 
came  fenfclefs  before  he  arrived.  On  his  deathj 
on^  part  oif  the  will  of  1759,  and  aifo  the  will  of 
1761,  were  fpund  together  in  a  paper,  both  can- 
celled. *  !T\\e  oth(5r  part  of  the  will  of  175^  was 
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found  uncincelted  in  the  teftator's  room  an^ong 
other  deeds '  and  papers ;  how  it  came  there  did 
not  appear ;  but  W.  a  devifee  thercinj  was  in  the 
houfe  when  the  fearches  were  made.  And  the 
queftion  was.  Whether  the  teftator  died  inteftate 
•or  not,  that  is,  whether  the  will  of  1759  was  '^* 
yoked  i  And  it  was  held,  that  the  will  of  1 7  5  9  was 
-clearly  revoked :  Firft,  by  the  hew  will  of  I76i> 
which  was  a  complete;  legal,  aad  'effe£bialj  will, 
9nd  would  have  revoked  the  Hbrnier  (Whether 
it  had  been  cancelled  or  not,  becaufc^ '  set  tbe 
end  of  it,  there  was  a  declaration,  by  which 
he  revoked  all  former  wills  :  fccondly,  becaufe 
the  teftator  had  afhially  cancelled  the  will  of 

1759-  -  . 

'  * 

In  the  preceding  cafe,  it  Itas  attempted  to  (et  j^,.^^ 
up  the  uncancelled  part  of  the  will  of  1759, 
which  was  found  among  the  teftator's  other 
deeds,  as  a  new  will ;  upon  the  ground  that,  ia 
this  cafe,  there  ^ere  circiimftances'^cqiiivalentm 
a  new  will ;  for,  lirft,  a  favourite  devifee  under  the 
voUof  1761  having  diM,  and  by  her  death  the  tdfa(- 
^tor's  intentions  under  that  will  being  defeated,  he 
had  canceiied  it-^  fecondly,  that  the  telhtor  had  it 
.in  view  to  make  a  new  will,  and  therefore  there 
was  the  ftrongeft  evidence  of  his  intention  not  to 
die  inteftate/  But  the  Coiat  held  that  the  firft  will 
was,  upon  every  principle  of  law,  clearly  revoked, 

and 


^mA  icould  ntver  be  fet  up  ^gain  but  bya  new 
snd  that  tbefe  ($£k$  were  not  fiifficicAt^  O^qy 
th^t  this  .uncancelled  part  was  intended  »  Such  s 
'|(y-/ ^though  u  in^  among  tbe  teftator^s  pipmb 
it  did  hot  $ppf»r^how  it  came  tjie^e,  wid^  what 
view^  upon  what  ifoeflKfi^  ^f  under  yihstt  cirqunh^ 
fiances..  Wheth4r  jtbe  tciftacor  feot  for  it  or  iM»t 
1^  rtdtally  in  th^  dark  :,4ts  hf^ifg  thecelcm  on 
.  ^  foffl^SMi  lt>f  tl^t^  tef|:ator>  nobody  knew  how 
oTjHbyi  furniAed  'no  colour  for  ite  being  fet  op 
jriften^th^lfioraidr  was  cancelled^ 

Secbi^dly.  By  afti  in  pms  amounting  to  a  re- 
TOdatton  in  bohftru&ion  of  law.  Sudi  a  revo- 
cation may  be  effefted  in  two  ways ;  firftt  by  a 
total  alteradon  in  the  circumftances  of  the  de- 
vifor  i  fecondlj)r>  by  4n^  a£hial  or  intended  alter- 
nation in  the  eftatfc  df^the  dj^vifoR. 


J  ^    .*.-•> 


i  JFirft.  ..No  aJti4raaism  'm  fi^  wc^mftaoces  of 
{thcidbvifor^iexcepifhat  i^a  marrbig<;and  having 
1 1014^,  f  itibfttqtieiit  to  tba  jniJciog.  hiis r wiHL  has :  as 
-y^t  jbeen.deterniindl  to.  be  xaTf&H^cadon  of  a 
ride  w^eiiini-  .<^]}i  prcvioufly  fliide  ir.bwt.  At»  hii«fbccn«>nfr 

ton  V.  Wei- 


iingtoo,4Burr.  :der(Hi  as  producing :  fi^h  :<a  di^ni*  &  a  xnan'Ss 

SI7X» 

•  JTituatipni  asfutnifli^i  a  fair.grouhdtto  prefumc« 
'  i»hat  there  m^(t  b4\^o  been  a  change 'in  his  mind^ 
re^^Og  the;  dl^filioh  of  his  property. 


t 


I'..  Thus, 
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•  ThtK,  in  Ac*  cafe  of  Brown  and  ^oiiipfdn]  it 
was  Held  by  Sir  Jcbn  Trevor^  Mafter  of  tRe 
lloUSj  that  a  fubfcqucnt  marriage  and  hairing 
children  was  a  revocation  of  a  will  of  land ;  and 
a  bill  filed  by  legatees  clainning  legacies  charged 

*  on  the  elhite  by  fiich  will  was  dilhiified. 

And,  upon  the  lanle  principle,  it  was  decided 
in  the  Exchequer,  upon  a  wiH,inade  by  one  in 
the  life-time  of  a  formd*  infe  wWo'dicd  Without 
iflue,  whereupon  he  married  a  fecond  wife  By 
whom  he  had  iflbe;  that  the  teftator's  fecond 
marriage,  and  'having  ijfue  by  that  marriage, 
was  a  total  revocation  of  the  wiH  made  in  tfee 
Jlfe-time  of  the  firft  wife. 


Brown  ▼• 
Thompfon, 
heard  at  the 
Rolls,  I  WilU 
304*  in  aotet^ 
8Ch  Dec.  X701, 
I  £q.Ca.  AbTi 
413,  PI.  15. 
vi4l.  inf.  55^. 
This  decree 
reverfod. 

Chriilepber  ▼. 
Chriftopher, 
cited  4  Burr. 
2182.  in  Scac- 
cario>  July 
1771. 


The  fame'  queftion  occurred  in  the  cafe  of 
^pragge  againit  Sttme.  In  this  cafe  there  were 
two  wills.  The  firft  will  was  made  in  Jamaica 
in  1764,  by  which  the  whole  eftate,  real  and 
perfonal,  was  deviled  to  a  ftranger.  The  tef- 
tator  married  in  1765,  and  had  iffue  in  1766. 
Afterwards,  on  the  loth  of  OMier  1766,  the 
teftator  rrtade'ancjther  will,  which  was  in  his 
own  hand-wntihg,  but  not  duly  attefted  ac- 
cording to  the  ftatute  of' frauds,  by  which  he 
devifed  his  eftate,  real  and  iperlbhal>  to  his  wife 
in  truft  for  his  fon.  It  had  been  decreed  in  the 
Court  of  Chancery  in  Jamaica,  that  the  marriage 

^d 


Spraggcv. 
Stowe,  at  the 
Cockpit, 
2*  March 
1773.  cited 
Dougl.  35. 
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and  birth  of  a  child,  and  the  fecond  will^ 
^  amounted  to  a  revocation  as  to  the  peribnalty^ 
bat  not  as  to  the  real  eftate.  l^ut,  on  appeal  to 
the  Privy  Council,  {Parker,  Chief  Baron,  Ifc 
Grey,  Chief  Juftice,  and  Sir  Eardly  H^ilmoty  be- 
ing prefcnt)  the  decree  as  to  the  real  eflate  wa$ 
reverfedj  and  it  was  declared  that  the  fubfequenc 
marriage  and  birth  of  a  child  were,  in  point  of 
law^  an  implied  revocation  of  the  will  of  1764. 
No  notice  was  taken  of  the  fecond  will  in  the 
order  of  revetlal* 

This. cafe  is  rendered  fomewhat  the  more 
ftrong  by  the  circumftance  of  the  tfiftator*s  having 
made  a  iecond  will^  which,  though  tnefifcdual  to 
pafs  lands,  was  certainly  fucJi  an  aft  as  (hewed 
the  teftator's  intent  to  revoke  his  will  by  another 
•  .  will,  and,  thereby,  rebutted  the  prefumption  that 
xhe  will  had  be(;n,  in  the  confideration  of  the  tefta-{ 
tor,  revoked  by  the  marriage  and  having  children. 

But,  though  the  circumdance  of  the  making 
another  will  was  not  fufHcient  to  rebut  the  pre- 
fumption, that  the  teftator's  intention  with  re- 
gard to  his  property  waUt  by  noarriagc  and  having 
a  child,  altered,  yet,  collateral  circumftances 
have  been  confid^red  as  rebutting  this  conclu- 
Browrnv.  fion.     Upon  thi$  principle,  the  decree  of  Sir 

xF^c».Ain.  Jsbn  ^rcvor^  dAim^ng  the  bill  in  the  before- 
♦'^'•"^  mentioned 
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mentioned  cafe  of  Brown  and  Tbtm^cn^  wa*  re-  5np„  ^^^^ 
vci-fcd  by  Lord  Keeper  Upright y  and  the  legacies 
given  by  the  will  direfted  to  be  paid ;  for,  in 
that  cafe^  the  teftator  had  devifed  a  legacy  of 
500  /.  to  his  brother,  and  other  legacies  to  other 
perfons,  and  his  real  eftate  he  had  given  to  £*  C. 
and  her  heirs^  which  was  the  peribn  with  whom 
he  afterwards  intermarried^  and  whom,  on  his 
deaths  he  left  frivement  enfeint  with  a  fon ;  and, 
therefore^  although  the  Lord  Keeper  was  clear 
of  opinion,  that  an  alteration  of  the  teftator's  cir- 
cumftances  might  be  a  f evocation  of  a  will  of 
lands,  yet,  he  thought  the  alteration  of  circum- 
ftances  here  was  not  Tufficient  for  that  purpofe  1 
for  no  injury  was  done  any  perfbn,  and  thofe 
whom  the  teftator  was  bound  to  provide  for  were 
taken  care  of. 

And  this  prefumption,  of  a  change  of  thq 
teftator*s  intent  as  to  the  dif^fition  of  his  pro* 
perty,  being  an  equity  riling  out  of  the  par- 
ticular circumftances  of  each  cafe ;  it  may,  like 
every  other  prefumption,  be  rebutted  by  at^y 
kind  of  evidence,  parol  or  written. 

Thus  whe!^  J.  N.  feifed  in  fee,  inter  alia,  of  ^in^rXMn, 
the  cftates  in  queftion,  in  June  1770,  being  a     ^"«^3»- 
widower  without  children,  anji  his  fifter  A.  being 
his  heir  at  law,  made  his  will  in  writing  duly  at* 

teftcd. 
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teCked,  and  thereby  devifed  the  fam^  eftates  ta 
truftees»  to  thp  intent  that  the  Chancellor^  M after^ 
and  Scholars  of  the  U,niveriicy  of  Camhriige^  and 
their  fuccefTors^  ihould  receive  an  annuity  therebut 
i^xm  tnift  to  be  applied  as  directed  in  a  book 
covered  wtth  tnacble  paper,  of  his  own  hand- 
writing,  &c.  by  the  wHl  referred  tq^  and  fubjeA 
to»  and  chargeable  with  the  fatd  annuity,  and  the 
powers  and  remedies  for  recovery  thereof,  iii 
truft  for  his  own  right  heirs  and  af&gns  for  ever. 
The  will  did  not  contain  any  devife  ofaa^  other  fart 
cf  the  tefiator's  real  eftate.  After  making  this 
will  the  tcftator  married,  but,  previous  to  die 
marriage  and  after  making  the  will,  he  conveyed 
certain  land^,  of  the  annual  value  of  1230/.  to 
truflces  for  the  purpofe  of  fecuring  to  his  intended 
wife  a  clear  yearly  fum  of  800  A  in  cafe  thet:e 
fhould  be  no  fon  of  the  marriage,  and  600/.  if 
there  fliould  be  a  fon,  by  way  of  jointure  and  in 
bar  of  dower,  with  reiwinder  to  himfelf  in  fee. 
The  eftates  devifed  by  the  will  were  not  copi- 
prifed  in  this  conveyance.  The  teftapor  had 
iflue  of  the  faid  marriage  one  daughter.  After. 
her  birth,  he,  continuing  feifed  as  afore&id,  fpb-: 
Icribed  his  name  to  another  paper-writing  in  the 
prcfence  9/  three  witneflcs,  who,  at  his  requeft, 
fubfcribefi  thejr  ([>ames  thereto  in  his  prefence  and 
in  the  prefence  of  each  other,  the  efiedl  qf  which 
was  as  follows  3  viz..  Memorandum  pf  what  J.  N. 

faid 


€€ 
€€ 
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ff 

fgjd  in  tbe  pre&nce  of  A.  B.  and  C.  on  the-?-  •  ■■; 
vday  of  ■  —  '*  That  as  his  will  was  made  before  he 
^'  married  a  fecond  time,  he  had  there  devifed  his 
^^.  cftate  to  his  heir  male;"  and  then  after  men- 
tioning other  circumftances  it  ftates>  '^  diat  he 
^f  alio  particularly  devifes^  that  the  college  gift 
^^  may  be  paid  and  difpofed  as  he  has  in  the  faid 
will  dire&ed.  The  parchment  book  refpe&- 
ing  the  college  ^ft  is  to  ftand.  Mr..  Bi 
^  had  inftrudions  for  this  and  drew  it  up."  But^ 
before  the  iigning  of  this  paper  by  J.  N.  he 
ftruck  out  this  latcer  part  of  the  memorandum 
by  drawing  his  pen  acrofs  it,  faying  to  the  perfbn 
who  reduced  it  into  writing,  '^  ycu  m^y  draw 
^^  your  pen  through  what  you  have  now  writ ten^  for 
'^  there  is  a  parchment  book  with  the  will  in  the 
**  hands  of  B.  that  mentions  all  about  it"  Soon 
after  this  the  teftator  died.  And  one  queftion 
was.  Whether  this  will,  and  the  devife  therein  to 
the  charity,  was  revoked  by  the  fubfequcnt  mar«- 
riage  and  birth  of  a  child  ?  And  it  was  held  that 
it  was  ;iot ;  for,  a  fubfequent  marriage  and  birth 
of  a  child  affording  a  mere  prefumption,  which 
in  this  cafe,  as  in  every  other,  might  be  rebutted 
by  every  fort  of  evidence,  the  declaration  of  the 
teftator  as  to  drawing  the  pen  through  the 
latter  part  of  .the  inftiument  laft  executed  and 
referring  to  his  will  as  a  fubfifting  inftrument,  was 
decifivc  evidence  to  rebut  the  prefumption  that 

the 


intent  to  t^ckc^ 
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drcumftances  iyisaaSMi. 


But  it  feems  ^ueftionable  whether^  had'thcf* 
parol  declaration  refpefting  the  will  been  want^ 
ing)  the  marris^  and  having  a  child  would , 
under  the  circumftanccs  of  die  preceding  cafe, 
have  furnifhed  ground  for  preTuming  a  revoca* 
tion;  for^  there  has  as  yet  been  no  cafe  in  whiclif 
die  marriage  and  birth  of  a  child  has  beeff  held 
to  raife  an  implied  revocation^  where  there  has 
«  not  been  a  difpofition  of  the  whole  eftate.  It  was 
a  total  difpofition  in  the  cafes  of  Cbriftapber  and 
io^  555.        Cbr\fiopbcr  and  Spragge  and  Stanty  and  it  always 

has  been  a  total  difpofition  in  the  cafes  of  per- 
ibnal  property ;  becaufe  by  making  an  executor 
the  whole  is  difpofed  of«  In  fuch  cafes  the 
inference  is  exceedingly  firong  in  &vour  of  the 
wife  and  children^  but  it  by  no  means  follows 
that  a  like  prefumption  is  furnifhed  when  the  dif« 
pofition  is  only  of  a  part  of  the  teflator's  eSbds4 
Many  reafons  may  be  found  why  a  man»  though 
having  a  wife  and  child,  fhould  leave  a  confider- 
able  fhare  of  his  fortune  to  go  elfe  where.  Suppofe  a 
man  had  given  feverai  legacies  by  his  will  and  had 
devifed  all  his  real  eftate  to  the  ufe  of  his  children 
when  he  fhould  have  any,  would  his  fubfequent 
marriage  and  birth  of  a  child  furnifh  any  ground 
to  prcfume  a  change  of  his  intent  as  to  a  difpofition 

fo 
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to  made ;  now  in  the  preceding  cafe  the  teftator  dif- 
pofes  of  a  fmall  part  of  his  eftate  to  a  charity,  and 
then,  in  contemplation  of  his  marriage  he  fettles 
800/.  a  year  upon  his  intended  wife,  with  re- 
mainder to  himfclf  in  fee  j  it  is  clear  therefore 
that  he  contemplated  the  change  in  his  fituation 
after  the  will  made,  and  provided  for  it  as  to  hi* 
wife,  and  it  may  be  reafonably  fuppofed  that  as  to 
his  children  he  meant  to  keep  them  in  his  power. 
There  is  fufficient  undifpofed  of  by  the  will 
amply  to  provide  for  them.  What  ground  is  there 
then  to  prefumc  that  he  might  not  ftill  entertain 
the  intention  of  devifing  to  the  charity  that  part  of 
his  property  given  them,  before  marriage,  by  his 
will?  There  feems  none,  unlefs  it  can  firft  be 
eftabliflied  as  a  clear  propofition,  that  every  man 
who  marries  and  has  a  child  mufl  neceiTarily 
intdnd,  that  all  he  has  in  the  world  ih^  become 
theirs.  ) 

e 

The  decifion  in  the  cafe  of  Shepherd  and    ShspherJ  verf. 
Shepherd,  though  it  arofe  on  a  will  of  perfonal     Dlmgi^^Rep! ' 
property  only,  feems  to  furnilh  a  ftrong  grourvi     ^      o^ev.'®?* 
in  fupport  of  the  foregoing  obfcrvation ;  for  the 
rules  of  prefumed    revocations   are  the   fatnc 
whether  applied  to  difpofitions  of  real  or  perfonal 
property  -,  in  both  cafes  they  equally  turn  apon 
the  intent :  and  then  the  judgpnent  on  that  ca(« 
feems  to  lay  the  foundation  for  the  principle, 

O  o  that 
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that  it  muft  be  a  complete  family  difinherifon  by  t 
will  made  before  marriage  that  furnifhes  a  ground 
for  a  prefumed  revocation  by  marriage.  In  that 
cafe,  Shepherd  the  teftator  having  made  his  will, 
after  fbme  fmall  legacies  to  his  collateral  relations, 
conftituted  his  wife  refiduary  legatee.  After  the 
making  of  the  will,  viz.  in  1673,  his  wife  was 
brought  to  bed  of  a  daughter  upon  whofe  birth  the 
teftator  added  a  codicil  whereby  he  direfted  that 
the  legacies  fliould  be  paid,  and  that  an  annuity 
of  300  /.  per  annum  Ihould  be  fecured  on  the  reji^ 
duum  and  paid  to  his  daughter.  The  codicil  and 
will  were  found  together.  In  1765  another 
daughter  was  born,  and  in  1768  a  fon,  who  was  a 
pofthumous  child,  the  teftator  being  dead  about 
fix  months  before  his  birth.  And  the  queftion, 
on  a  cafe  fent  out  of  Chancery  by  Lord  Camden 
for  the  opinion  of  Sir  George  Hay,  was.  Whether 
the  fubfequent  birth  of  children  was  a  revocation 
of  this  will  ?  And  it  was  determined  that  the  fub- 
fequent birth  of  children,  even  in  cafe  of  per- 
fonalty,  did  not  amount  to  a  revocation  ?  Yet 
^tSbef  the  cafe  ^n  Cicera,  the  principle  of  which  has  fre- 
ach,ca.x6.    qucntiy  V)een  applied  to  inftances  occurring  in 

our  own  courts,  feems  to  warrant  a  contrary  con- 
clufion,  if  the  cafe  were  of  a  father's  dying  and 
leaving  all  his  fortune  to  a  ftranger,  under  the 
Idea  that  he  had  no  child,  and  then  having  a 
pofthumous  child  born.   The  propofition  is  thus 

put 
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put  by  that  great  orator.  Pater  credensfiUumfuum 

eje  mortuum,  alteram  injlituit  baredem.     Filio   cicdeOratore. 

domi  redcuntey  bujus  injiitutionis  vis  eft  nulla. 


As  to  the  efFeft  of  a  woAian*s  marriage  on  her 
wiH,  made  previous  thereto,  it  feems  queftionable 
whether  the  circumftance  of  marriage  alone 
amounts  to  a  prefumed  revocation,  but  it  is  pcr- 
feftly  clear  that  it  at  leaft  fulpends  the  will  during 
the  coverture,  fo  that  if  (he  die  previous  to  the 
determination  thereof  by  the  death  of  her  hufband^ 
her  will  is  thereby  countermanded ;  bccaufc  the 
making  of  a  will  is  but  the  inception  of  it,  and 
it  doth  not  take  any  efFeft  until  the  death  of  the 
devifor;  for  omne  teft amentum  morte  con/ummatum 
ifty  et  voluntas  eft  ambulatoria  ufque  extremum  vit^e 
exitum.  And  then,  as  the  law  will  not  allow  that 
a  feme  covert  may  make  any  dcvife,  for  the  prc- 
fumption  that  the  law  has  that  it  will  be  made  by 
conftraint  of  the  hufband,  fo  the  law  will  noc 
fufFer  the  continuance  thereof  after  marriage,  for 
the  prefumption  that  the  hufband  by  conftraint 
might  caufe  her  againft  her  will  to  revoke  or  con- 
tinue it.  Therefore,  as  it  would  be  againft  the 
nature  of  a  will  to  be  fo  abfolute,  that  he  who 
makes  it,  being  of  good  and  perfeft  memory, 
cannot  countermand  it ;  and  as  to  permit  zfetm 
covert  to  revoke  her  will  would  be  open  to  the 
objeftion  of  compulfion ;  the  law,  to  avoid  both 

O  o  2  incoQr 
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inconvei>iences,  confiders  the  taking  of  a  hufband, 
being  a  woman's  owh  aft^  to  amount  to  a  coun- 
termand in  law,  at  leaft  fo  long  as  the  coverture 
continues.  < 

< 

But  if  the  hufband  die,  leaving  the  wife  fur-* 

viving,  then  the  will,  it  feems,  will  revive  and, 

on  her  death  afterwards,  take  efFeft  as  if  no  mar- 

viHr  piowd.       riage  had  intervened.     Therefore  if  a  feme  Jole 

t>i^»-  343-        niake  her  will  the  firft  day  of  May  and  give  land 

thereby,  and,  afterwards,  the  tenth  day  of  May 

marry,  and  her  huftand  die  the  twentieth  of 

May,  and  afterwards  the  woman  die  the  thirtieth 

of  May,  the  devife,  it  is  faid,  is  good  j  becaufc 

it  does  not  take  effed:  until  her  death,  at  which 

time  ihe  was  difcovert  as  Ihe  was  at  the  time  of 

making  the  will. 

4Bcp  6.  .i.b.         But  ajj  alteration  in  the  circumftances  of  the 

1  And.  i8i. 

Gi)uidf.io9.      devifor  as  to  his  perfonal  capacity,  which  renders 
V  Ayieworth,    hi^i  phyfically  incapablc  of  making  Or  rcvoking 

a  will,  does  not,  in  itfelf,  amount  to  a  revocation. 
As  if  a  man  of  found  memory  make  his  will,  and 
aCcerwards,  by  the  vifitation  of  God,  become  of 
unfound  memory;  this  a£t  of  God  will  not  in 
law  be  a  revocation  of  his  will,  which  he  made 
when  lie  was  of  good  and  perfedt  memory.  The 
reafon  for  which  feems  to  be,  that  in  fiich  cir- 
cumftances a  man  cannot  have  any  will,  therefore 

from 
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from  that  time  he  muft  be  confiderecTas  in  the 
ftatc  of  'SL  non-entity  as  to  the  cxercife  of  the 
powers  of  willing  or  revoking.  Such  a  change 
of  circunnftances  confequentiy  furniflies  no  ground 
for  a  prefuoiption  oqe  way  or  another. 

Secondly.    By  an  aftual  or  intended  altera- 
tion in  the  eftate  of  the  devifor. 

Firil^  by  an  actual  alteration  in  Ae  eftate  of 
the  devifor. 

On  this  part  of  our  enquiry  it  is  neceflary  to 
obferve,  that  the  principle  which  governs  in  cafes 
of  an  aftual  alteration  in  the  eftate  of  the  devifor^ 
is  clearly  diftinguifhable  fronn  that  which  governs 
in  cafes  of  an  intended  alteration  only ;  for  in  the 
former  cafes  the  revocation  is  a  confequence  of 
law  uninfluenced  by^  and  independent  of,  any 
intent  in  the  devifor  to  revoke  or  not ;  but,  in 
the  latter  cafes,  the  revocation  is  an  inference  from 
the  faft,  as  furnifhing  a  ground  to  conclude  that 
fuch  was  the  intent  of  the  party.  It  will  be  ne- 
cefTary  for  us  therefore,  if  we  wiih  to  have  a  clear 
conception  of  this  part  of  our  fubjeft,  clofely  to 
attend  to  this  diftinftion,  as  we  Ihall  find  feveral 
nice  and  important  confequences  depending 
thereupon. 

There  is  no  feature  in  our  law  more  promi- 
nent^ than  that  of  an  uniform   folicitude   on 
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every  occafion  to  favour  the  heir,  and  prevent 
his  difinherifon ;   diis  anxious  attention  to  the 
incereft  of  the  lawful  reprefentative  has  intro- 
duced into  our  law  refpe£bing  devifes  this  fixed 
•principle,  namely,  that,  as  at  the  time  of  the  in- 
ception of  his  will  a  man  muft  be  feifcd  of  the 
eftate  he  devifes,  fo  the  law  requires  that  fuch 
eftate  fhould  remain  in  the   fame  plight,  and 
unaltered,  co  the  tithe  of  its  confummation  by  his 
death;   and  that  his  original  intention  in  re- 
fpeft  thereto  (hould  continue  unremittingly  the 
fame  until  the  objedt  of  it  takes  effedt  when  the 
will  is  conlummated   thereby:    and,  therefore, 
not  only  any  alteration  or  new  modelling,  which 
makes  it  a  different  eftate,  but  alfo  any  intent  of 
the  owner  to  alter  or  new  model  the  eftate,  will, 
in  conftruftion  pf  law,  render  a  difpofition  of  it 
by  will  invalid.     In  this  chapter  we  (hall  trace 
this  principle  in  a  variety  of  inftances  to  which  it 
has  been  applied,  with  all  the  fubtlety  and  nice 
diftinftions  of  artificial  reafoning  and  technical 
difquilition. 

Firft,  then,  as  to  an  adlual  alteration  In  the 
eftate  devifed. 

Any  alteration  of  the  eftate  will,  at  law,  ope- 
rate as  a  revocation,  whether  it  be  made  by  a6t 
of  the  party  1  by  aft  of  a  ftranger  i  or  by  aft  of 
law. 

Firft> 
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Firft,  by  ad  of  the  party. 

It  is  almoft  unneccffary  to  obferve  that,  in  con* 
formity  to  the  firft  of  thefe  rules,  any  adual  fale 
or  difpofition  by  a  devifor  of  his  real  property 
to  a  third  pcrfon,  after  making  his  will  refpefting 
it,  will  be  a  complete  revocation. 

This  rule  has  not  been  confined  to  cafes  of 
alterations  by  an  allual  difpofition  to  third  per- 
fons,  but  has  been  extended  to  the  cafe  of  an  al- 
teration in  the  legal  cftate,  although  in  efFedt  it 
leaves  the  teftator,  as  to  his  beneficial  intereft  in 
the  thing,  in  the  fame  plight  in  which  he  was 
before  it  took  place. 

The  firft  inftance  of  this  kind  that  occurs  in   ,  roUc  Abr. 
our  books  is  in  Mich.  44  E.  III.  which  is  the    ^^i^ul^l^. 
cafe  of  a  man,  feifed  in  fee  of  land  devifable  by    ^r^Abr.'veY. 
teftament  in  an  ancient  Jjorough,  who  made  his    ^sT^is!  Et^' 
will  when  he  had  two  fons;  but,  they  dying,  he     c^tl'^S^RT* 
afterwards  aliened  the  land  in  fee,  and  took  back     90* 
an  eftat^  in  fee,  and  died  without  any  new  agree* 
ment  to  the  will;  and  thereupon  it  was  held  that 
the  will  was  void  ;  for  the  alienation  was  a  difa- 
grcement  to  it,  and,  therefore,  without  a  new  ex^ 
frejs  agreement  it  could  not  be  taken  as  his  laft 
will,  hecaufe  it  had  been  once  revoked. 

So  if  a  man  devifc  land  to  J.  S.  and  after-    1R0u.Abr.615, 
wards  make  a  feoffment  in  fee  of  it  to  a  ftrangcr    %  at!  36.  <* 

'  O  o  4  to 
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to  the  ufc  of  himfclf  in  fee,  although  he  has  hfs 
old  cftate,  yet  this  is  a  revocation ;  for  his  intent 
Has  to  ha^  it  by  the  new  limitation,  and  he  by 
the  feoffment  pafled  an  eftate,  and  the  (tatute 
reyefted  it  in  him,  which  is  as  a  new  furchaje. 


I  Roll.  Abr# 

A'greetl  per 
Cur.  in  Mon- 
tague aid 
Jeifiriei* 


Again,  if  a  man  devife  land  to  J.  S.  in  fee^  and 
afterwards  make  a  febffinent  in  fee  to  another 
to  the  ufc  of  himfelf  for  life,  the  remainder  to  his 
wife  for  life,  the  remainder  to  his  own  right  heirs  in 
fee  i  although  here  he  has  his  old  reverfion,  yet  it 
feems  his  intent  was  to  have  it  pafs  by  the  livery, 
and  to  be  in  by  the  ftatute  and  the  limitation, 
andfo  as  a  new  furchafe  -,  and,  for  that  reafon,  it 
feems  this  is  a  revocation  of  the  will  as  to  the 
fee,  and  not  confined  to  the  eftate  for  life  of  the 
wife. 


And  the  operation  of  the  conveyance  will  be 
the  fame,  if  it  be  made  by  Icafe  and  releafe  or 
baigain  and  falc. 


Fwi'wrne  v. 
Fox,  I  Atk. 
57^. 


Thus  where  B.  in  17 14,  by  leafe  and  re- 
leafe, conveyed  certain  eflates  in  H.  to  himfclf 
for  life,  remainder  to  Jiis  firft  and  other  fons  in 
tail,  remainder  to  B.  for  life,  remainder  to  his 
firfl  and  other  fons  in  tail,  remainder  to  the  right 
heirs  of  B-  fubjedt  to  a  power  of  revocation  by 
any  deed  or  writing  under  his  hand  and  feal,  &c. 
fo  as  that,  at  the  time  of  fuch  revocation,  he  fettled 

Other 
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other  land  in  Torkflnre  free  from  incumbrances 
to  the  fame  ufes.  B.  afterwards  made  his  will  in 
1729,  and,  thereby,  among  other  things,  devifcd 
all  his  lands  in  Torkjhire  and  elfewhere  to  truftees 
upon  trufts  therein  mentioned.  Then  B.  in  1730, 
by  leafe  and  releafe,  intended  by  him  as  an  exe* 
cution  of  the  power  of  revocation  refervcd  in 
^e  former  deeds,  conveyed  a  diftinli  eftate  in 
Torkjhire  to  the  ufcs  of  the  former  fettlemcftt  in 
1714,  but  this  eftate  was  deficient  in  value  and 
fubjeft  to  a  term  for  fecuring  children's  fortunes, 
and,  therefore,  the  fcttlement  of  it  not  a  good  ex- 
ecution of  the  power  referved  in  the  former  deed. 
But  the  leafe  and  releafe,  in  1730,  being  made 
fubfequent  to  the  will  of  1 7  29,  was  clearly  held  to 
be  a  revocation  of  the  will  quoad  the  devife  of  the 
Torkjhire  eftate,  as  part  of  all  the  teftator's  lands 
&c.  in  Torkjhire  mentioned  to  be  devifed  by  the 
will  i  and  that  eftate  therefore  was  not  fubjeft  to 
the  trufts  created  thereby. 

So  where  a  man  by  his  will  gave  his  eftate  in   Manin  vtrf. 
fee  to  one  of  his  fifters,  and  after  this  made  a    naiS^x89.s.c. 
marriage  fettlement,  wherein  he  limited  the  eftate    ^.  *   ^ 
in  ftria  fettlement,  remainder  to  his  own  right 
heirs ;  that  fettlement  was  held,  notwithftanding 
the  remainder  was  limited  to  his  own  right  heirs, 
and  (b  the  old  ufe,  to  be  a  revocation  of  the  whole 
devife  tp  the  fifter. 

Again, 
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Bennet  vcrf. 
Wade,iAck. 
325. 


Again^  it  was  held  by  Lord  Hardwicke^  in  the* 
cafe  of  B^nel  and  ^ade^  that  a  recovery  fufFered 
of  land  after  a  will  made,  gave  a  new  eftate  therein 
to  the  tenant  to  the  praecipe,  although  the  limita- 
tions were  to  the  old  ufesi  and,  confequently, 
that  a  will  thereof  made  previoufly  was  revoked 
by  it. 


Darleyvorf. 

I>arley,3  Wils. 
6*    S*  C* 

7  Brown's  Ca. 
Par.  177. 


So  where  A.  being,  under  his  marriage-fettle- 
ment,  tenant  for  life,  with  remainder  to  truftees 
to  preferve  contingent  remainders,  with  remainder 
to  his  firft  and  other  fons  in  tail,  remainder  to 
himfelf  in  fee,  made  his  will,  and  thereby  devifed 
the  fettled  eftates  as  in  his  will  mentioned ;  and 
then,  by  indenture  of  leafe  and  releafe,  conveyed 
the  fame  hereditaments  to  B.  his  heirs  and  afTigns 
for  ever,  and,  afterwards,  by  another  indenture, 
reciting  the  foregoing  leale  and  releafe,  and  that 
the  fame  was  to  make  B.  tenant  to  the  praecipe, 
and  for  fuffering  a  recovery,  the  ufcs  whereof  were 
therein  declared,  as  to  the  lands  in  queftion,  to 
be  to  himfelf  and  his  heirs-  Then  a  recovery 
was  fufFered,  after  which  A-  the  teftator  died 
without  republifhing  his  will,  and  without  there 
having  been  any  iffue  of  the  marriage.  The 
queftion  was,  Whether  the  deeds  executed  and 
the  recovery,  fuffered  were,  under  the  circum- 
ftances  of  this  cafe,  a  revocation  of  the  will  ? 
The  counfel  for  the  devifee  areijed  that,  in  this 

cafe. 
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cafe,  the  deeds  and  recovery  did  not  amount  to  a 
revocation,  the  fame  being  executed  and  fufFered 
by  A.  without  any  intention  appearing  upon  the 
ft  ate  of  the  cafe  to  alter  or  revoke  his  will',  that 
a  recovery    by  tenant   for  life  remainder    to 
truftees,  &c.  was  a  nullity,  an  innocent  recovery, 
and  in  this  cafe  nugatory,  that  A/s  eftate  for  life 
was  not  devifable;  that  all  he  could  devife  was 
his  revcrfion  or  remainder  in  fee,  and  that  there* 
of  he  could  not  fuffer  a  recovery;  that  the  re- 
covery therefore  only  operated  on  his  life  eftate^ 
which  amounted  to  nothing;     But  the  Court  of 
Common    Pleas    afterwards  certified,  that  the 
deeds  executed,  and  the  recovery  fufFered,  were  a 
revocation  of  the  will,  but  did  not  give  chdr 
reafons  for  this  decifion.    But  the  ground  theredf 
feems  to  have  been  that,  by  the  recovery,  A.  drew 
the  whole  intereft  in  the  land  into  himielf,  and 
got  one  intire  fee,  a  total  new  eftate  in  fee  which 
could  not  be  defeated  but  by  the  entry  of  the 
.truftees  to  preferve  contingent  remainders;  and 
that  his  form.er  eftate  for  life,  with  contingent  re- 
mainders, &c.  and  remainder  over  in  fee  were  all 
gone,  until  the  truftees  ftiould  enter  for  the  for- 
feiture, which  they  never  did:  fo  that  A.  died 
feifed  of  an  eftate  in  fee  in  pofleilion  of  the  lands 
comprized  in  the  fettlement,  which  was  a  different 
eftate  from  that  which  he  had  when  he  made  the 
wUl. 

And 
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if  any  alteration  be  made  therein  by  the  tcfta- 
tor's  doing  any  aft  to  alter  the  trufts  thereof, 
or  limiting  it  to  new  ufes  j  for  equitable  eftates 
are  governed  by  the  fame  rules  that  legal  eftates 
are. 

Earl  of  Lincoln's       Thus  where  the  Earl  of  Lincoln,  fcifed  in  fee 

cafe  Show.  Ca.  , 

Pari.  154.  Eq.  of  Certain  manors  and  eftates,  devifed  the  fame  to 
a  Frcem.  20a.  C.  for  life,  remainder  to  his  firft  and  other  fons 
Hardw.  as       in  tail,  remainder  to  fuch  perfons  to  whom  the 

law.  a  AtJc. 

579,803.  but  earldom  might  defcend  in  tail  male;  and  then 
la  w'now,  x*er  fold  part  of  thefe  eftates,  and  mortgaged  the  parts 
Pongi.  72a.  in  queftion,  and  afterwards,  upon  a  whim,  m 
i!*w[^d  to*be  contemplation  of  a  marriage,  of  which  there  was 
Tike  «fi  in  "^  ferious  intention,  by  deed  of  Icafe  and  releafe, 
Lord^MMrf.  conveyed  his  whole  eftate  to  truftees  and  their 
4  Burr.  1961.     jjeirs  till  his  then  intended  marriage  (hould  take 

cffeft,  and,  after  fuch  marriage  had,  then,  as  to 
part,  in  truft  for  his  intended  wife  and  her  heirs 
and  a0igns  for  ever,  and  as  to  the  reft  in  truft  to 
permit  the  Earl  to  receive  the  profits  during  his 
life,  and,  after  his  deceafe,  to  fell  the  fame  for  the 
beft  price,  and  apply  the  money  in  manner  as 
therein  was  mentioned.  No  treaty  had  been  en- 
tered into  for  this  nurriage  at  the  time  of  the 
deed's  being  executed,  nor  no  progrefs  was  made 
therein  afterwards,  but  the  Farl  died  unmarried 
and  without  any  alteration  of  his  will.    And  the 

queftlo^ 
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queftion  between  the  heirs  of  the  Earl  and  thofe 
of  the  devifce  was.  Whether  this  leafe  and  rcleafc 
were  a  revocation  of  the  will  ?  And  it  being  ad- 
mitted that  they  would  have  been  fo  had  the 
Earl  had  the  legal  eftate,  it  was  attempted  to 
diftinguifh  this  cafe,  upon  the  ground  that  he 
had  but  an  equitable  intereft,  the  whole  eftate 
being  before  mortgaged  in  fee,  and  that,  therefore, 
it  ought  to  be  confidered  according  to  equity. 
And  that,  in  cafe  of  an  equitable  intereft,  a  leafe 
and  releafe  made  no  alteration  of  the  eftate  fo  as 
to  induce  a  neccflity  of  adjudging  it  a  revocation, 
as  there  was  in  cafe  of  a  legal  eftate.  That,  as 
to  the  Earl's  intention,  it  was  plain  that  he  did 
not  intend  to  revoke  or  alter  his  will  unlefs  or 
until  that  marriage  fhould  take  eflfeft ;  for,  by 
the  releafe,  the  eftate  was  limited  to  him  and  his^ 
heirs  till  the  marriage,  which  was  juft  as  it  was 
before,  and  the  marriage  having  never  taken 
cffcft  the  eftate  continued  juft  as  it. was  before^ 
But  the  Lord  Keeper  was  of  opinion  that  the 
will  was  revoked  by  thefe  inftruments,  and  de^^ 
creed  accordingly,  and  that  decree  was  afiirmed 
on  appeal  to  the  Houfe  of  Lords. 

And  the  principle  equally  applies  in  the  cafe 
of  a  refulting  truft  as  in  cafes  where  the  truft  is 
limited,  if  the  whole  fee  is  alFeded  by  the  con- 
veyance. 

I  So 
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PoUen  vcrf. 
Huband,  i  £q. 
Ca.  Abr.  412^ 
11* 


So  where  H.  by  will  deviled  his  real  cftatc, 
of  which  he  was  ceftui  que  truft,  to  P.  on  condi- 
tion that  he  took  the  name  of  H.  upon  him  and 
the  heirs  males  of  his  body,  with  divers  re- 
mainders over;  and  afterwards  by Icafe  and  releafe 
H.  together  with  his  truftee,  conveyed  feveral 
manors  and  lands  to  truftees  and  their  heirs, 
to  the  ufc  of  himfelf  for  life  without  impeachment 
of  waftc,  and  that  the  truftees  and  their  heirs 
ihould  execute  fuch  conveyance  and  conveyances 
thereof  as  H.  by  writing  under  his  hand  and  fcal, 
or  by  his  laft  wiU/and  teftament  fhould  diredt  or 
appoint.  H.  died  without  altering  or  revok- 
ing the  will,  or  making  any  other  appointment 
touching  his  real  eftatej  and  the  queftion  was, 
Whether  this  leafe  and  releafe  was  a  revocation 
of  the  will  or  not  ?  And  it  was  decreed  that  it  was 
a  revocation. 


Parfons  vcrf. 
Freemaiiy 
3  Wilf.  308, 
S.C.3  Ack. 

741- . 


Again,  where,  on  articles  before  marriage,  the 
wife,  upon  the  hufband's  undertaking  to  do  fome 
afts  for  her  benefit,  covenanted  that  fhe  would  join 
with  him  in  fufFering  a  recovery  of  the  eftate  in 
queftion,  in  which  fhe  had  an  eflate  tail,  and  would 
fettle  it  to  him  and  his  heirs,  and  would  fettle 
other  cflates  in  which  fhe  had  a  fee  on  him  for  life. 
The  hufband,  being  thus  intitled  to  the  equitable 
fee,  afterwards  devifed  this  eftate  s  but  he  having 
omitted  to  perform  the  ads  he  had  obliged  him- 
a  fclf 
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felf  to  do  by  the  articles,  they  came  to  a  new 
agreement,  that  he  Ihould  not  take  any  part  of 
the  eftate  injianter  in  ""fee,  but  (hould  take  the 
whole,  fubjefl:  to  an  appointment  of  the  huflband 
and  wife,  and,  in  default  of  fuch  appointment,  to 
him  and  his  heirs;  thereupon  a  fecovery  was  fuf- 
fered  by  huflband  and  wife,  the  ufes  of  whicK 
were  declared  to  be  to  the  purpofes  of  the  new 
agreement ;  then  the  hulband  died  in  the  life- 
time of  his  wife,  without  having  made  any  ap- 
pointment with  her.  And  the  queftion  was. 
Whether  the  recovery  fufFered  by  the  huflband 
and  wife,  and  the  ufes  of  that  recovery  as  de- 
clared by  them,  were  a  revocation  of  the  will  ? 
And  on  the  fide  of  the  devifee  it  was  contended 
that  here  was  no.  revocation,  for  the  devifbr  had 
an  equitable  eftate  merely,  viz.  the  truft  of  an 
eftate  in  fee  j  and  the  operation  of  the  recovery 
in  law  was,  t6  convey  the  legal  eftate  to  the 
truft  J  that  the  recovery  therefore  was  no  ways  in- 
confiftent  with,  nor  (hewed  any  kind  of  intention 
to  revoke  the  will  as  to  this  eftate,  and  the  con- 
veyance of  the  legal  fee  was  only  a  performance 
of  part  of  the  articles ;  that  the  recovery  in  this 
cafe  created  a  fee  in  fomebody,  which,  if  no  ufes 
had  been  declared,  would  have  been  fubjeft  to  fuch 
trufts  as  the  tail  before  was  fubjed  to,  and  that  if 
the  legal  eftate  thereupon  would  have  refulted  te 
the  wife,  it  would  have  been  in  truft  for  the 

hufhand 


K.B.InWiiroa 
it  is  dated  that 
the  huIbanU 
Curvivei. 
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huiband  under  the  articles^  and  in  cafe  of  het 
death  her  heir  would  have  been  truftee  for  him* 
That  therefore  as  the  appointment  was  never 
made  by  the  hufband  and  wife,  the  recovery  was 
no  alteration  of  the  old  equitable  fee  the  teftator 
had  in  him  at  the  time  of  making  the  will.  But 
Lord  Hardwicke  was  of  opinion^  that  the  reco- 
very in  this  cafe  effefted  a  revocation;  for  it 
was  plain,  though  there  was  no  proof,  they  came 
to  a  new  agreement,  to  wit,  that  (he  fliould  be 
let  in  to  join  with  him  in  an  appointment,  and  he 
in  confideration  thereof  was  to  have  a  fee  in 
that  eftate  wherein  before  he  had  only  an  eftate 
for  his  life  i  and  though  it  was  faid  that,  as  to 
the  particular  eftate  in  queftion,  it  was  only 
turning  an  equitable  into  a  legal  eftate,  yet  it 
ought  to  appear  that  this  was  fingly  the  purpofe ; 
but  here  it  appeared  that  it  was  alio  to  vary  his 
intereft  in  the  other  lands,  for  the  recovery  and 
ufes  were  to  operate  upon  the  whole  fee  of 
both.  Th&tcftator,  therefore,  under  the  recovery^ 
took  a  fee  differently  qualified,  conveyed  dif- 
ferently, and  difpofable  differently  from  that 
which  he  was  intitled  to  under  the  articles. 

And  where  the  thing  difpofed  of  lies  in  grant, 
a  will  made  thereof  will  be  revoked  by  a  fubfc- 
quent  grant,  if,  thereby,  the  fee  in  it  be  affedlcd. 

Thus 
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Thus  where  A.  in  1761,  made  his  will,  and   Sparrow  v. 

'  •      Hanicaftle, 

thereby  dcvifed  all  his  nianors,  mefiuages,  tythes,     3  Atk.  799. 
tenennents,  and  hereditaments  whatfocver^  in  the 
county   of  Torky   or   elfewhere   in  Englandy  to 
truftees,  their  heirs  and  affigns,  fubjedt  to  the 
trufts  therein  mentioned,  in  truft  for  C.  A.  for 
life,  remainder  to  his  firft  and  other  fons  in  tail 
mal?,  remainder  to  S.  A.  in  like  manner,  re- 
mainder to  T.  H.  in  like  manner,  remainder  to 
C.  He  in  like  manner,  remainder  to   S.  H.  in 
like  manner,  remainder  in  truft  for  his  own  right 
heirs  for  ever.     Afterwards,  in   1720,  A.  by  a 
codicil  revoked  his  will  as  to  C.  A.  T.  H.  and 
C.  H.     In  1723,  A,  revoked  the  codicil  fo  far 
as  it  affefted  C.  A.  but  not  otherwife.     Then, 
in   1723,  A.  by  indenture  between  himfelf  on 
the  one  part,  and  the  truftees  in  his  will  named 
on  the  other  part,  for  the  confiderations  therein 
mentioned,  granted  all  the  advowfotty  donation, 
4nd  right  of  patronage  of,  in,  and  to  the  reftory 
of  the  parilh-church  of  B.  and  all  his  eftate,  right, 
title,  &c.  in  and  to  the  fame  to  the  truftees,  to 
bold  to  them  and  their  heirs,  to  the  ufe  and  behoof 
of  them,  their  heirs  and  afligns  for  ever,  and 
by  another  indenture,  dated  on  the  day  following 
-  that  on  which  the  preceding  inftrument  bore  date, 
and  made  between  the  faid  parties,  it  was  wit- 
nefled  that  the  grant  in  the  preceding  deed  was 
upon  truft,    that  the  truftees  and  the  furvivor 

P  p  and 


) 
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and  his  heirs  (hould  prefent  to  the  faid  churchy 
when  vacant,  fuch  fon  of  R.  I.  the  then  incum- 
bent,  as  fhould,  within  five  months  from  fuch 
vacancy,  be  by  law  qualified  to  bo  prefented  to 
the  faid  church ;  and  in  cafe  there  Ihould  then  be 
two  fons  of  the  faid  R.I.  who  fhould  be  fb  qua- 
lified, then  to  prefent  fuch  of  the  faid  fons  as 
the  teftator  or  his  heirs  fhould  nominate ;  and  if 
at  the  time  of  fuch  vacancy,  there  fhould  be  no 
fon  of  R.  I.  fo  qualified,  then  to  prefent  fuch 
clerk  as  the  teflator  or  his  heirs  fhould  appoint  i 
fuch  clerk  giving  a  bond  to  refign  whenever  a 
fon  of  R.  I.  fhould  become  qualified ;  provided 
that  if  there  fhould  be  no  fon  of  R.  I.  then  living, 
or  a  fon  who  fhould  negleft  to  qualify  himfelf 
or  refufe  to  accept  the  prefentation,  then  the 
truftces  to  fbmd  feifed  of  the  advowfon,  &c.  in 
truf^  for  the  teflator  and  his  heirs,  and  on  re- 
queft  to  convey  the  fame  over  to  his  or  their  ufe. 
And>  in  the  fame  cafe,  fhould  prefent  fuch 
clerk  as  the  teflator  or  his  heirs  fhould  no- 
tninate ;  and  in  default  of  fuch  nomination,  then 
fucb  clerk  fhould  be  prefented  as  the  faid  truftees 
fhould  think  meet.  The  teflator,  foon  after  thefe 
deeds  were  executed,  died  without  iffue  >  and  the 
queflion  was.  Whether  the  will  and  codicils  were 
revoked  as  to  the  advowfon,  &c.  by  the  fiibfe- 
quent  infhiiments  ?  And  it  was  held  that  they 
were  i  for  the  legal  eflate  was  aftyally  conveyed  by 

3     .  *« 
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the  grants  fo  likewife  was  the  truft  by  the  fubfe* 
quent  gi;ant ;  for  the  profits  of  the  accruer  of 
the  advowibn  were  conveyed  $  and  the  claufe  at 
the  end  of  the  declaration  of  truft,  viz.  **  and  in 
**  default  of  Juch  nomtnatiim,  thenfucb  ckrkjhould 
•*  be  prefented  as  the  f aid  truftees  Jhould  think  meet^* 
was  material  to  fhew,  that  not  only  the  whole 
legal  eftate,  but  the  whole  truft  was  parted  with 
by  the  new  declaration  of  the  teftator,  as  thereby 
a  cafe  was  put  in  which  the  very  truftees  might 
have  a  right  of  nomination  and  prefentation. 


And  although  the  conveyance  whereby  th6 
eftate  is  altered,  be  evidently  made  for  a  parti- 
cular purpofe,  yet  if  the  whole  eftate  be  affeded 
thereby,  it  will  be  a  revocation  j  as  if  a  man 
devife  Blackacre  to  J.  S.  in  fee,  and  then,  upon 
a  marriage  between  him  and  A.  covenant  to 
make  a  feoffment  of  the  faid  Blackacre  and 
other  land  to  the  ufe  of  himfelf  in  fee,  the  re- 
mainder to  his  wife  for  life,  the  remainder  in  fee 
to  his  own  right  heirs,  and  afterwards  make  a 
feoffment  accordingly ;  this,  it  is  faid  by  Rotte^ 
will  be  a  revocation  $  becaufe  the  teftator's  intent 
appears  to  be  to  have  the  land  by  the  new  limi* 
tation,  which  is  a  revocation  of  his  will. 


Vide  t  Rolle 
Abr.6i6.Pl^ 
where  it  is  faid 
to  have  beea 
determined 
otherwife  in   ^ 
Montague  and 
Teffries's  cafe ; 
but  that  deci- 
■fion  denied  by 
KoUe  to  1)0 
law.  Et  vid.  in* 
fra  Hall  ▼. 
Dunch ;  Ogle 
V.  Cooke,  ec 
Vernon  v. 
Tones,  et  nolo 
diAin^on. 


Again,  fuppofe  a  man,  feifed  in  fee  of  an   vid.  3  Atk.  749* 
eftate,  devifed  it^  and  afterwards  on  a  fettlement, 

P  p  a  .  by       . 
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by  kafe  atid  rekafe,  took  an  eftate  to  bimfelf 
for  life,  with  a  limiiatim  to  a  Jon  when  bom  and 
the  heirs  of  his  body,  without  any  tniftces  to  pre* 
ferve  contingent  remainders,  it  might  be  laid, 
this  was  for  a  particular  purpofe,  viz.  to  let  in  a 
fon  when  born,  and  that  it  did  not  in  the  mean « 
time  make  any  alteration  of  the  former  eftate ; 
yet  fuch  conveyance  has  been  clearly  held  to  be  a 
revocation  of  a  will. 

Any  alteration  in  an  eftate  devifed,  will  operate 
as  a  revocation,  even  although  the  a6t  done  be 
neceflary  to  give  efic£t  to  the  difpofition  made  by 
fuch  devife. 


Dii'^erv.Biftcr, 
3  Lev.  108. 
S.L.  Mar  wood 
V.  Turner, 
3  Will.  163. 
new  ecUu 


Thus,  where  tenant  in  tail  naade  his  will,  and 
thereby  devifed  land,  and,  afterwards,  by  bar- 
gain and  fale  inroUed,  conveyed  the  lame  to  a 
tenant  to  the  praecipe  againft  whom  a  common 
recovery  was  had,  with  voucher  of  the  tenant  in 
ta'J,  to  the  ufe  of  bimfelf  in  fee ;  the  queftion 
was,  Whether,  by  this  recovery,  the  will  was 
made  good  or  revpked  ?  And,  on  argument,  the 
Court  were  unanimoufly  of  opinion,  th^  the 
bargain  and  fale  and  recovery  were  a  revoca- 
tion of  the  will  i  becaufe,  thereby,  all  the  eftate 
was  altered  fubfequent  to  its  being  made,  and 
the  eftate  taken  back  was  an  eftate  to  the  reco- 

veror  and  his  heirs,  and  not  to  the  devifee* 

So 
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So  if  a  man  covenant  by  indenture  to  levy    Lutwitch  v. 
a  fine^  and  that  it  Ihall  enure  to  the  ufe  of     i  rou.  Abr. 
fuch  perlbns  as  he  Ihall  name  in  his  will,  and,       "^*   '  ^* 
afterward,  make  his  will,  by  which  he  devifes  his 
land  to  certain  perfons,  and  then  he  levy  a  fine 
in  performance  of  his  covenant;  this  will  be  a 
revocation  of  the  will,  although  levied  in  per- 
formance of  the  covenant  which  was  entered  into 
before  the  will  made;  for  the  land  could  not 
pafs  by  relation  to  the  covenant  made,  but  only 
to  the  time  of  the  fine  levied. 

« 

And  if  A.  devifc  land  and  levy  a  fine,  and    via.  3  p.  wiii. 
the  caption  and  deed  of  ules  are  befpre  the     Lioydv.Li^rd 
will,  but  the  writ  of  covenant  is  returnable  after     saik.341.' ' 
the  will,  this  it  feems  will  be  a  revocation  j  be- 
caufe  a  fine  operates  as  fuch  from  the  return  of 
the  writ  of  covenant,  and  is  a  fine  of  that  term 
in  which  that  is  made  returnable  -,  for  the  ccn- 
cordia  faEta  in  curia  is  the  complete  fine,   the 
conceffit  recordaf  is  merely  the  leave  of  tbe  Court 
to  inrol  it.    And  yet  this  is  a  hard  cafe,  fince  by 
the  caption  the  party  conufor  does  all  his  part, 
and  the  reft  is  only  the  aft  of  the  clerk  or  his 
attorney,  without  any  particular  inftruftions  from 
the  party. 

And  the  rule  of  law  will  be  the  fame,  al- 
though the  adk  be  exprefsly  declared  to  be  done 

Pp3  with.. 
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with  a  view  to  give  cfFcft  to  the  will,  if,  in  its  ope- 
ration, the  devifor  be  in  as  of  a  new  purchafe  i  for 
the  rule  being  introduced  with  a  view  to  preferv^ 
ing  the  inheritance  in  the  heir  at  law,  and  not 
with  a  view  to  carry  into  execution  the  intent  of 
the  devifor,  the  queftion  is  not  whether  the  devifor 
intended  to  revoke,  but  whether  he  intended  to  do 
that,  the  effect  of  which,  in  law,  will  be  to  alt^r 
the  eftate  or  interef^  which  was  in  hio),  by  pafling 
it  away  and  taking  it  back  through  a  new  chan- 
nel s  for,  if  that  be  his  intention,  whether  he  meant 
vid.aAtkt575.    jQ  revoke  or  not  is  immaterial :  the  mere  intent 

to  alter  operating  as  a  revocation  in  lawj  and  not 
as  a  revocation  by  the  party }   and  therefore 
taking  eSeft  without  reference  to  the  intent  of 
the  pvty  as  to  the  ftability  or  non-ftability  of 
the  will. 


Hufley*s  cafa, 
Moore  7S9. 
PL  i«90. 
8.  C.  I  Roll. 
Abi*.  614. 0.2. 

.  Sed  nota.    In 
this  cafe  the 
revoked  will 
was  held  to  be 
fufficient  to 
declare  the  ufe 
of  the  feoff- 
ment, and  pre« 
vent  the  ef- 
cheat« 

Per  L.  Hardw. 
3  Atk.  go3, 
§04. 


Thus  where  one,  being  a  baftard,  made  his 
will)  and  thereby  deviied  a  manor,  and,  after- 
wards, he  made  a  feoflfrncnt  of  the  fame  manor 
to  the  ufe  of  fuch  pcrfons  and  for  fuch  eftates 
as  he  had  declared  by  his  will,  bearing  date,  &c. 
it  was  adjudged,  that  this  fcofFiTient  was  a  revo- 
cation of  the  willf 

» 

And  the  Courts  have  ilill  gone  further  and 
held,  that  if  a  man,  feifed  in  fee,  thinking  he 
hacl  only  an  cftate  tail,  fuffer^d  a  recovery  ia 

order 
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order  to  confirm  his  will,   yet  this  CiTefted  a 
revocation. 

Although  the  aft  done  by  the  teftator,  and 
which  alters  the  cftate  before  devifed,  be  that 
very  adl  which,  at  the  time  of  making  the  will, 
the  teftator  intended  to  be  done,  yet  it  will,  in 
law,  be  a  revocation  of  the  will. 

Thus  where  M.  made  her  will,  and  thereby  Arnold  ▼. 

'        Arnold, 

devifed  a  meffuage  in  L.  to  her  fitter  for  life.    Brown's  Rep; 

and  after  her  deceafe  to'  truftees  to  fell  the  fame, 

and  to  apply  200  /.  part  of  the  produce  thereof 

to  A.  and  other  parts  to  other  perfons,  and  gave 

the  refidue  to  C.     After  the  making  the  will, 

the  teftatrix  fold  the  eftate  for  2,500  /.  part  of 

which  was  left:  on  mortgage  of  the  eftate,  and 

the  remainder  laid  out  in  the  purchafe  of  ftock. 

Then  the  teftatrix  died  without  repubKihing  the 

will  J  and  the  queftion  was.  Whether  this  fale  was 

a  revocation  of  the  will  ?  And  it  was  held  that  it 

was,  for  there  was  an  abfolute  difpofition  made 

by  the  will,  and,  before  that  could  take  efieft, 

another  abfolute  difpofition  inconfiftent  with  it. 

A  Jpectfic  devife '  of  a  leaje  for  lives  is  revoked 
by  a  furrender  and  renewal  thereof  made  fubfe- 
quent  to  the  will ;  for,  by  the  furrender  of  the 
old  leafe,  the  teftator  puts  all  out  of  him,  and 

P  p  4  divcft« 
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divcfts  himfelf,  in  confideration  of  law,  of  the 
whole  intereft,  fo  that  thcre.bcing  nothing  left 
of  the  old  leafe  for  the  dcvife  to  operate  upon, 
viJ.  1  P.Will,    the  will  muft  fall  to  the  ground. 

575* 

Aiford  V.  The  firft  cafe  I  find  in  which  this  point  was 

209.  s.  c.  cited    agitated,  was  that  o\  Aiford  v.  Aiford.  where  one 
Hii.  169c.  •     deviled  a  leafe  to  his  daughter,  and  afterwards 

renewed  the  leafe  by  changing  his  life  \  but  the 
teftator  having  made  a  codicil  to  his  will  fubfe- 
quent  to  the  renewal,  it  becaaie  unneceflary  in 
that  cafe  to  determine  this  point, 

AJeaa  v.  The  qucftion  was  again  agitated  in  the  cafe 

RoUs^r5*junc   oi  Adeon  and  Templar;  but  there  alfo  it  went  off, 
^^"'  an  agreement  being  made  between  the  parties 

to  the  fuit. 

Marwood  and         But  the  point  was  at  length  decided  in  the 
3P?wiiL  165,  cafe  of  Marwood  and  Turner.     There  Sir  S.  M, 

feifed  of  aji  eftate  for  three  lives  held  of  the 
Archbilhop  oi  Tork^  made  his  will  in  17 11, 
and  thereby,  among  other  things,  devifed  his 
leafebold  eftate  to  two  truftees  and  their  heirs, 
during  the  three  lives  j  expreffing  an  ardent  defire, 
that  the  truftees  would  take  care  from  time  to  time 
to  renew  the  leafe^  and  ufe  their  utmqft  endeavours 
to  preferve  the  eftate  to  the  heirs  male  of  the  family, 
(IS  long  as  the  honour  of  baronetfhip  fhould  con-^ 

tinue 
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sinue  therein.     The   teftator^   after  making  of 
the  will,  furrendercd  his  Icafe  for  lives,  and  took 

ft 

a  new  Icafe  of  the  Archbifliop  of  Tork  to  him 
and  his  heirs  for  three  lives,  and  put  in  a  new 
life.     Then  Sir  S.  M.  died.    And  the  queftion 
was.  Whether  this  furrender  and  renewal  was  a 
revocation  ?  And  it  was  infifted,  on  the  part  of 
thofe  who  contended  that  it  was  no  revocation, 
that  it  would  weigh  with  the  Court,  what  ardent 
defire  the  teftator  had  exprefled  in  his  will  that 
his  truftees,  to  whom  this  leafe  was  dcvifed, 
(hould  ufe  their  utmoft  endeavours  to  continue 
the  leafe  in  the  male  line  as  long  as  there  were 
any  to  inherit  the  honour ;  and  that,  as  to  the 
furrender  of  the  old  leafe,  this  being  only  to 
take  a  better  and  more  beneficial  eftate,  was 
intended  for  the  advantage  of  the  devifee,  to 
give  hfm  a  larger  and  more  extenfive  intereft 
than  he  had  before,  and  to  increafe  th^  bounty 
that  was  defigned  him ;  that  the  renewal  of  the 
leafe  was  only  a  grafting  upon  the  old  ftock,  and 
^  continuation  of  the  fame  eftate,  with  fome 
little  addition  to  it  j  that  if  this  renewal  of  the 
leafe  was  a  revocation  in  law,  yet  it  would  not 
be  fo  in  equity,  but  the  renewed  leafe  would  be 
fubje£t  to  a  truft  for  the  devilee,  and  that  there 
was  the  ftrongcr  reafon  for  this  conftru6tion,  in 
that  the  teftator  by  his  will  had  direded  that 
th?.  truftees  renewal  of  the  leafe  fhould  be  a 

means 
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means'  made  ufe  of  to  continue  and  pre/ervc  the 
eftate  in  the  family.  But  the  Court  held,  that 
by  the  furrcnder  and  renewal,  the  leafe  was  gone^ 
and  the  will  confequently  void. 

And  'the  rule  of  law  is  the  fame  as  to  terms 
for  years  renewable  on  fines,  &rc.  A  renewal  of 
them  will  Hkewife  operate  as  a  revocation  of  a 
will  exprefsly  difpofing  o^  fucb  leafe  \  and  the 
operation  of  law  will  be  the  fame,  although  the 
claim  of  the  devifee,  from  circumftances,  be 
maintainable  only  in  a  court  of  equity. 


Abncyv.Miiicr,       Thus,  whcrc  B.  poffcfled  of  two  college  leaies, 

made  his  will,   and  thereby  gave  and  devifed 

•  vid.  next  all  his  college  leafes  *  which  he  then  held  of 
thci4ftat^\o  Magdalen  College  to  his  mother,  to  be  by  her 
cftltc  t^his*  fold,  and  the  money  arifing  by  fale  to  be  applied 
college  icafc$.    ^^   therein  mentioned.      The  mother   died  in 

the  life  of  the  tcftator.  Some  years  after  making 
the  will,  B.  furrendercd  one  of  the  leafes,  and 
accepted  a  new  leafe  of  the  faid  lands,  fealed 
with  the  college  feal,  and  paid  a  large  fum  of 
money  by  way  of  fine.  Then  the  teftator  died 
without  having  republilhed,  or  in  anywifc  al- 
tered his  will ;  it  being  admitted  that,  in  equity, 
the  death  of  the  mother  did  not  afFeft  the  right 
of  the  ceftui  que  truftsy  fo  far  as  (he  was  barely  a 
truftee,   but  that  remained  the  fame  as  if  the 

truft^e 


[ 
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truftee  had  been  living ;  one  queftion  Was, 
Whether  the  renewal  of  this  leafc  by  the  teftator, 
after  making  his  will,  was,  in  law,  a-Tevocation 
of  it  ?  And  it  was  held  that  it  was  j  for,  this 
was  not  a  devife  of  the  land,  but  a  devife  of  the 
leafs  which  the  teftator  held  of  Magdalen  CoU 
lege  \  fo  that  it  was  the  fame  as  if  the  teftator 
had  dcvifed  a  term,  and  that  term  had  been 
furrendercd  and  gone.  Here  was  an  utter 
annihilation  of  the  old  term  and  a  purchafe 
of  a  new  one.  Where  a  teftator  expreffed  him- 
fclf  in  the  prefent  tenfe,  it  muft  relate  to  what 
was  in  being  at  the  time  of  making  the  will.  If 
this  had  been  an  immediate  bequeft,  it  would 
have  been  a  revocation  \ti  law,  ib  would  it  be 
in  equity ;  for  the  rule  as  to  revocations  is  the 
fame  in  equity  as  at  law. 


Vid.  Mafon  ▼• 
Day,  Pre,  Oh. 
319.  this  leafo 
is  a  new  pur- 
chafe or  ac- 
quificioiiy  and 
though  coming 
from  the  mo- 
ther, y  ill  goto 
the  heirs  of  the 
father  after  re- 
newal. 


And  although  the  devife  of  a  term  be  ex- 
preffcd  in  words  defcribing  the  thing  in  which  the 
intereft  for  term  of  years  is,  and  not  defcriptivc 
of  the  intereft  therein,*  it  will  neverthelefs  be  re- 
voked by  a  furrender  and  renewal  afterwards ; 
becaufe  the  devife  of  the  thing  muft  be  referred 
to  the  intereft  which  the  devifor  had  in  the  thing 
at  the  time  of  the  devife,  and  cannot  be  re- 
ferred to  an  intereft  therein,  not  fubfifting  at 
that  period. 


Thus, 
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Rudftonov.  Thus,  where  a  teftatrix  devifcd  all  her  lands, 

z  vez!  4T8.  Cencments,  and  hcreditanKnts  at  W.  in  Tork/hircy 
and  all  her  tythcs  and  ecclefiaftical  dues  out  of 
W.  aforefaid,  or  any  other  town  or  places  near  the 
fartie.  At  the  time  of  making  the  will,  Ihe  was 
pofleflcd  of  a  Icafe  of  thefe  tythes  under  the  Arch- 
biibop  of  Tork.  After  making  the  will  fhe  fur- 
^  rendered  this  leafe,  and  took  a  new  one,  of  which 

Ihe  was  pofleffed  at  the  time  of  her  death.  The 
queftion  was.  Whether  the  renewal  was  a  revo- 
cation of  the  will  ?  It  was  attempted  to  diftin- 
guifh  this  from  the  preceding  cafe,  upon  the 
ground  that,  in  the  preceding  cafe,  the  will 
mentioned  all  his  (the  tcftator's)  eftate,  &c, 
whereas  here  it  was  only  defcribed,*All  his  tythes 
at  W.  Sedper  Curiam^  there  is  no  real  diftinftion 
between  the  words  All  my  tythes  at  JV.  and  the 
words  All  my  leafe  or  intereft  in  my  leafe  at  W.  \ 
becaufe  both  muft  refer  to  the  intereft  Ihe  had  at 
'  the  time  of  making  the  will.  Then  that  intereft 
did  not  remain  at  the  death  of  the  teftatrix  \  for, 
by  the  furrender,  Ihe  fo  far  altered  her  intereft, 
that  what  were  her  tythes  under  the  leafe  at 
making  the  will,  could  not  be  confidered,.ainder 
•  the  foot  of  this  claufe,  as  being  the  fame  at  the 
time  of  her  death ;  but  fhe  acquired  a  new 
eftate  in  them,  to  commence  at  and  run  out  to 
a  different  period  of  time.  It  muft  then  be  con* 
fidered,  that  the  teftatrix  acquired  a  new  intereft 

fubfequcnt 
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fubfequent  to  the  will,  and,  confequently,  luch 
an  intereft  as  would  not  pafs  by  the  words  ufed* 

Again,  where  S.  by  his  will,    among  other   Honov.  Mcd- 
devifes,  gave  and  devifed  unto  B.  the  ferpetual    ch.  ca.  261. 
advQwJon  and  diffofal  of  the  living  or  reSory  of 
W.  for  every  together  with  the  tythes  of  all  forts 
thereof    The  reftory  of  W.  was  held  by  the 
teftator  by  Icafe  from  New  College,  Oxford^  for 
the  term  of  ten  years.     After  the  will  made,  the 
teftator  furrendered  up  that  leafe,  and  took  a 
new  leafe  from  the  college  for  ten  years  more, 
and  was  poflefled  of  the  rcftory,  by  virtue  of 
that  leafe,  at  the  time  of  his  deceafe.     And  the 
qucftion  was.  Whether  the  devife  of  the  ad- 
vowfbn  was  revoked  by  the  furrender  and  re- 
newal ?  And  it  was  held  that  the  furrender  and 
renewal  were  a  revocation. 

It  is  neceffary  here  to  obferve,  on  thefe  cafes 
of  revocations  of  wills  refpefting  leafes  by  fub- 
fequent furrender  and  renewal  of  the  leafe,  that 
they  turn  merely  on  the  penning  of  the  will, 
viz.  whether  the  words  are  fuificient  to  pafs  the  Vid.  Buntcr 

*  and  Cooke^ 

fubfequent  renewed  intereft,    and  not  on   any    S;iik.a37- 

...  .  .  I  p.  Will.  575. 

inability  in  point  of  law  to  give  by  will  an 
after-taken  kafe  i  and  therefore  if  fuch  leafe 
be  difpofed  of  by  will  by  a  proper  form  of 
words,  it  will  pais  notwithftanding  any  fubie* 

quent 
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2  Atk-  599:       quent  renewal.    As  if  a  teftator  give  "  all  his 

"  eftate,  right,  and  mtereft,  he  Ihall  have  to 
"  conne  in  fuch  leafe  at  the  time  of  his  death  :*' 
fo  fuch  right  of  renewal  will  pafs  by  a  general 
devife  of  the  refidue  ;  or  by  a  devife  of  the  leafe 
together  with  a  right  of  renewal.  And  in  the 
latter  cafe,  if  the  devifor  do  nothing,  the  expi- 
ration of  the  old  term  will  not  bar  the  devifee; 
becaufc  the  devife  carries  the  right  of  renewal 
as  well  as  the  leafe  itfelf. 

Sterling  V.  Upon  this  principle  Lord  Hardwicke  held,  in 

3  Atk.  199.       the  cafe  of  Sterling  v.  Lydiard,  that  where  the 

teftator  clearly  meant  to  difpofe  of  his  whole 
*  perfonal  eftate,  a  renewal  of  a  leafe,  after  the 
will  made,  was  no  revocation  of  it.  In  the  cafe 
alluded '  to,  the  teftator  devifed  in  the  following 
.  manner,  viz.  *'  As  to  all  and  fingular  ntf  leaje^ 
"  bold  eftate^  goods,  chattels,  and  perfonal  eftate 
*'  whatfoever,  I  give  the  fame  to  my  daughter 
<<  A."  and  if  (he  died  without  iffue  living,  then 
he  limited  it  over  in  the  fame  manner  to  B.  In 
the  refiduary  claufe  the  teftator  repeated  the 
words  "  all  and  fingular^  &fr."  After  making 
this  will,  he  renewed  a  leafe  with  the  Dean  and 
Chapter  of  Windfor.  And  on  the  queftion.  Whe- 
ther this  renewal  was  a  revocation  of  the  will 
as  to  the  leafe  ?  Lprd  Hardwicke  faid,  there  was 
no  doubt  but  the  leafehold  eftate  palfed  by  th« 

will* 
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will. .  The  leafe  here  was  not  a  fpecific  legacy. 
It  was  nothing  like  it.  The  claufe  was  only  an 
enunneration  of  the  feveral  particulars  of  the 
teftator's  perfonal  eftate,  but  the  devife  was  ge- 
neral of  the  whole. 

So  where  C.  in  right  of  a  prebendary,  in  17 14,  Carte  v.  caite, 
demifed  certain  cftate^  by  indenture  to  one  of  his 
children;  for  twenty-one  years,  and  afterwards 
a  furrender  was  yearly  made  thereof  and  a  new 
leafe  granted  by  C.  The  leffce  always  exe- 
cuted a  declaration  of  truft  declaring,  that  his  or 
her  name  was  made  iJfe  of  in  fuch  leafe,  in  truft 
for  the  father  for  fo  many  years  as  he  ihould 
live  of  the  term,  and  then  for  fuch  perfon  or 
peribns  as  he  fhould  by  deed  or  will  appoint ; 
and  in  default  thereof,  to  and  among  his  chil- 
dren equally.  In  January  1735,  C.  made  his 
will,  and,  after  giving  feveral  legicies,  be- 
queathed to  his  fon  T.  all  the  reft  of  his  goods ^ 
chattels^  and  eftatCy  whether  real  or  ferJonaU  in 
fojffjjim  and  reverfion^  and  made  him  executor. 
And  then  came  this  fupplemental  claufe ;  '^  Itemy 
"  It  is  my  mind  and  will,  that  T.  fhall  have  the 
difpofal  of  the  leafe  of  my  prebend  of 
made  to  my  daughter  S.  and  that  he  fhould 
receive  to  himfelf  all  the  profits  and  advan- 
tages arifing  from  it."  Afterwards,  in  Auguft 
1739,  ^  furrender  and  new  leafe  was  made  to  S. 

and 
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and  a  declaration  of  truft  delivered  as  before- 
mentioned.  Then  C.  died;  and  Lord  Hard- 
wicke^  upon  that  part  of  the  cafe  which  related  to 
the  operation  and  extent  of  the  words  in  the 
will,  faid  that  the  queftion  was.  Whether  the 
benefit  of  the  renewed  leafe  in  1739  paiTed  10  T. 
by  the  will  of  1735  f  which  depended  upon  the 
queftion.  Whether  the  will  of  1735  ^^  Suffi- 
cient to  pafs  not  only  the  truft  of  the  leafe  then 
in  being,  but  alfo  the  benefit  of  the  fubfequent 
renewals  ?  And  he  took  the  conftru&ion  of  this 
claufe  in  as  extenfive  a  tnanner,  as  if  the  teftator 
had  particularly  recited  and  repeated  the  leafe  and 
declaration  of  truft,  and  given  it  to  his  fon;  the 
eflfeft  of  which  would  have  been  to  have  given 
him  the  whole  truft,  not  the  truft  of  the  then  ex- 
ifting  term  only,  but  alfo  all  the  renewals ;  and 
therefore  extended  to  all  future  leafes  as  well  as 
thofe  in  being.  The  word  advantages  was  un- 
doubtedly fufficient  to  take  in  all  the  advantages 
and  benefits  belonging  to  the  truft.  It  comprized 
not  only  the  profits  but  the  renewals,  which  were 
corifequentiaL  The  words  of  the  will  were  very 
fufficient  to  pafs  not  only  the  truft  and  benefi- 
cial intereft  then  fubfifting,  but  alfo  the  re- 
newed leafe. 

In  cafes  of  this  nature,  if  the  renewed  leafe 
be  not  complete  at  the  death  of  the  teftator,  the 

previous 
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^revbus  dilpofition  will  not  be  affeded  by  the 
furrcndcr  -,  and,  therefore^  it  was  held  by  Lord 
HarJwkke,  in  the  before- mentioned  cafe  of 
jliney  and  Mtlhrt  as  td  one  of  the  leafes  dif-* 
pofed  of>  thiBit>  although  the  devifor  had  fur- 
rendered  and  accepted  of  a  new  leafe^  yet,  as 
it  had  not  been  fealed  with  the  college  feal  until 

after  the  teftator's  death,  the  will,  as  to  tbat^  re-* 

» 

mained  Valid, 


%  Atk.  593; 
Sapra  ^%^ 


And  where  the  revocation  dependi  upon  thfc 
txclufive  faEt  that  the  cftate  devifed  is  altered, 
indcpendint  of  any  intention  of  the  teftator  one 
way  or  the  other,  the  nature  of  the  intereft  in, 
tor  of  the  thirtg  devifed,  muft  be  aftually  and  fub- 
itantially  changed ;  for,  if  that  be  not  the  cafe, 
there  will  be  no  rcvbcation  in  law. 


Therefore  it  was  formerly  held^  that,  if  a  man^ 
fcifed  in  fee  of  land,  devifed  it  to  his  brother,  and 
afterwards  covenanted  with  B*  upon  a  marriage 
with  the  filler  of  B.  to  make  a  feoffment  in  fee 
of  the  iame  land  and  of  other  land  alfb^  which 
feoffment  (hould  be  to  the  ufe  of  himfelf  for  life, 
the  remainder  to  B/s  fitter  for  life  for  her  jointure, 
fuch  covenant  was  no  revocation  of  the  will  j 
becaufe  poflibly  it  might  never  be  performed. 


V.  Jcffiries, 
1  Roll.  Abr. 
61^.  3.  et  vid* 
J  BLackft.  349. 


But  fince  courts  of  equity  have  confidcred  arti- 
pies  for  the  fale  of  eftates,  or  refpefting  the  fct- 

Qj\  tlement 
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tkmcnt  of  them^  as  of  the  nature  of  afhial  con- 
veyances from  the  time  at  which  they  arc  agreed 
to  be  carried  into  execution;  covenants,  when 
the  covenantee  has  a  right  to  a  Ipecific  perform- 
ance, have  been  allowed,  in  equity,  to  operate 
as  revocations  of  wills  previoufly  made. 

Ridfv^  wajrer       Thus,  whcrc  A.  deviTed  to  his  wife  fix  houfes 

in  London^  in  the  poflcflion  of  in  bar  of 

dower,  and,  fubje£t  to  his  legacies,  devifed  to 
his  elder  daughter  one  moiety  of  his  real  eftate, 
and 'to  his  younger  daughter  the  other  moiety. 
Afterwards  the  teftatx>r's  eldeil  daughter  mar- 
ried, and,  previous  thereto,  he,  by  articles, 
covciianted  to  fettle  one  moiety  of  all  his  real 
eftate  to  the  ufe  of  himfelf  for  life,  remainder 
to  his  eldeft  daughter  and  her  hufband  for  their 
lives,  remainder  to  their  younger  children  in 
tail  general,  remainder  to  himfelf  in  fee.  The 
queftion  was.  Whether  thefe  articles  were  a  re- 
vocation of  the  will  as  to  a  moiety  ?  And  it 
was  held  that  they  were ;  for,  though  this  was 
but  a  covenant,  and  therefore,  at  law,  no  revo- 
cation of  the  will  by  which  the  teftator  had  dif- 
pofed  of  his  real  eftate,  yet  the  fame,  being 
for  a  valuable  confideration,  was,  in  equity^ 
tanfamount  to  a  conveyance,  and,  confequently, 
in  equity,  a  revocation  of  the  will  as  to  a  moiety 
of  the  fix  houfes  devifed  by  the  teftator. 


Soj 


J 
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§0,  wKcre  A.  and  his  wife  furrendcred  Cotter  ▼.Layer, 
topyhold  lands  to  the  mt  of  the  wiFc  for  life, 
and,  afterwards,  to  fuch  ufes  as  (he,  by  any 
writings  or  by  her  laft  will,  attcfted  by  three 
witncffes,  fhould  appoint.  The  wife  accord* 
ingly,  by  a  writing  purporting  to  be  her  laft 
will,  and  figned  by  her  in  the  prcfence  of  three 
witnelles,  gave,  devifed,  limited,  and  appointed 
the  fame  to  her  daughter  in  tail,  remainder  over 
in  fee.  Afterwards  the  wife,  furviving  her  huf- 
band,  did,  upon  a  marriage  agreed  to  be  had 
between  her  and  C.  by  deed  or  writing  attefted 
by  two  witneffes  only,  covenant  to  furrender 
the  lands  to  the  ufe  of  her  intended  huA)and 
and  herielf  and  his  heirs.  The  queftion  was> 
Whether  thefe  articles  revoked  the  will  ?  £/  pfr 
Curiam,  though  a  covenant  or  articles  4p  not» 
at  kw,  revcdce  a  will,  yet,  if  entered  into  for  a 
valuable  confideration,  amounting  in  equity  to 
a  conveyance,  they  muft  confequently  be  an 
equitable  revocation  of  a  will,  or  of  any  writing 
in  nature  thereof. 


It  has  been  held,  upon  the  principle  that  m 
4iSual  alteration  is  made  in  the  thing  devifed, 
that  the  changing  of  truftces,  where  the  eftate 
originally  devifed  is  only  the  truft,  will  not 
amount  to  a  revocation  in  law.  Thus,  where 
A.  made  his  will^  and  devifed  that  his  feoffees 

Qjj  2  in 


Bark  v.  Zouch, 
I  Rep.  Ch.  23. 
et  viU.  Coles 
v.  Hancock, 
^Ch.  Rep*  109. 
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in  truft  Ihould  make  a  leafe  to  C.  and  D.  for 
eighty  years,  at  a  certain  rent  payable  to  his  exe- 
cutors ;  and,  being  afterwards  refolved  to  change 
the  feoffees  in  truft,  caufed  them,  or  fomc  of  them, 
to  join  with  him  in  a  feofirnent  of  the  devifed 
hereditaments  to  new  t|i]ftees  and  their  heirs,  to 
the  ufe  of  A.  and  others,  until  A.  limited  or  or- 
dered new  ufes  thereof,  which  he  never  did.  It 
was  held  that  the  feoffment  was,  in  equity^  no 
revocation  of  the  wilU 

Puibrton  y.  So  whcrc  W.  by  his  will  devifed  all  his  real 

Bougi!  691.  eftate  in  Berk/hire  to  certain  truftees  and  their 
14  Geo.  ill.  heirs,  to  the  ufe  of  his  firft  and  fecond  fons, 
&c.  fucceffively  in  ftrift  fcttlement,  with  re- 
mainder to  his  own  right  heirs  $  and,  afterwards, 
made  a  codicil  to  this  will,  by  whichj,  after  re- 
citing that  fince  the  publication  thereof  he  had 
contradled  for  the  purchafe  of  certain  lands,  he 
diredted  the  truftees  and  executors  in  his  will 
to  pay  the  purchafe  money  out  of  the  refiduum 
of  his  perfonal  eftate ;  and  that,  on  payment 
thereof,  the  faid  purchafed  lands  fhould  be  con- 
veyed, fettled  and  limited  to  the  fame  ufes  and 
on  the  fame  trufts,  as,  by  his  will,  he  had  limited 
and  declared  concerning  his  other  eftates.  After- 
wards the  teftator  himfelf  completed  the  purchafe 
referred  to  in  the  codicil,  and  took  a  convey- 
ance of  the  purchafed  eftates  to  ceruin  truftees^ 

f  therein 
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therein  named,  in  fee,  in  truft  for  himfclf  and  his 
heirs,  foon  after  which  he  died.  And  the  quef- 
tion  was.  Whether  the  conveyance  of  the  new 
purchafed  lands  to  the  truftees,  fubfequcnt  to 
the  will  and  codicil,  was  not,  as  to  thofe  lands, 
a  revocation  ?  And  it  was  decreed  that  this  was 
no  revocation;  forj  before  the  purchafe  com- 
pleted the  vendor  was  but  a  truftec  for  the  pur- 
chafer,  and  the  completion  of  the  purchafe  wa$ 
but  taking  the  eftate  home. 

Again  where  G.  feifed  of  manors  and  freehold   ^^  j^^  ^^ 
lands  in  fee,  by  indenture  mortgaged  the  fame  .  p^^^^'jj^*^' 
in  fee;  afterwards  G.,  on  the  marriage  of  his  fon,     ^^z^  7io» 
conveyed   thefe  eftates  to  truftees,  in  truft  to 
fecure  an  annuity  on  his  fon  and  his  intended  ^ 
wife  for  and  during  the  joint  lives  of  himfclf  and 
his  fon,  and  fubjeft  thereto,  to  himfcjf  for  life,  * 
remainder  over,  the  ultimate  remainder  to  himfclf 
in  fee.     Then  G.  made  his  will,  by  which  he  de- 
vifed  the  reverfion  in  fee  of  part  of  thefe  lands  to 
truftees  in  fee  upon  cenain  trufts  and  to  certain 
ufes  not  material  to  be  ftated,  and  devifed  the  re- 
verfion in  fee  of  the  other  part  to  the  fame  truftees 
and  their  heirs  in  truft  to  fell  and  difpofe  there- 
of, and,  with  the  money  arifing  from  the  iale,  to 
pay  and  difcharge  all  principle  and  intereft  due  on 
My  mortgages  or  other  incumbrances  affefting 
ihcfe  eftates,  and,  from  and  after  payment  thereof^ 

Q^cj3  to 
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to  apply  the  refiduc  of  {uch  purchafe  monies  la 
paying  and  difcharging  the  fortunes  therein  be- 
fore given  to  his  younger  children.  Then  the 
mortgagee,  in  confideration  of  the  mortgage 
money  paid  in,  conveyed  the  mortgaged  eftates 
comprifed  in  the  marriage  -  fettlement  to  the 
truftces  by  leafe  and  rcleafe  to  the  ufcs  and  trufh 
therein  limited,  freed  and  difcharged  from  all 
equity,  terms,  provifoes,  and  conditions  of  re-» 
demption.  Afterwards,  by  leafe  and  releafc, 
reciting  the  above  fadts,  the  fame  eftates,  com- 
prifed in  the  marriage-fettlement,  were  conveyed 
by  the  truftees  to  a  truftee  in  truft  for  G.  in  fee. 
Then  G.  died  without  having  done  any  other 
aft  to  revoke  or  alter  his  will.  And  one  queftion 
was.  Whether  thefe  inftruments  amounted  in  law 
to  a  revocation  }  And  it  was  contended  that  they 
didi  for,  at  the  time  of  the  will,  the  legal  eftate 
was  in  the  mortgagee,  and,  after  the  will,  was 
transferred  from  her  and  conveyed  to  a  truftee  j 
and,  though  the  equitable  intereft  might  have  re- 
mained the  fame  after  the  conveyance  to  the 
truftee,  yet,  there  having  been  an  alteration  of  the 
legal  eftate  after  the  will,  that,  it  was  faid,  would 
operate  as  a  revocation ;  SeJ per  Curiam^  unani- 
moufly,  G.  at  the  time  of  the  devifc,  had  merely 
the  equitable  fee  in  him,  the  mortgagee  was  his 
truftee.  Then,  on  payment  of  the  mortgage 
money,  (he  conveyed  the  legal  eftate  in  fee  to  the 

truftee. 
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truftcc,  which  was  merely  transferring  it  from 
one  truftee  to  another;  and  there  had  been  no 
determination  or  cafe  in  which  the  change  of  a 
truftee  had  been  held  to  revoke  a  will.  Therefore 
the  Court  thought  fhe  will  was  not  revoked. 


And  Lord  Hdrdwicke,  m  the  cafe  of  Parfons 
and  FreemoHy  laid  it  down  as  a  general  propofi^ 
tion,  "  That  where  a  man  had  an  equitable  in- 
'*  tercft  in  Tee  in  an  eflate  and  devifed  it,  and  af- 
"  terwards  took,  by  a  legal  conveyance,  the  legal 
**  eftate  therein  to  the  fame  ufes,  this  was  no  revo- 
"  cation  i*  for  this  was  the  common  cafe  where  a 
man  contra6ted  for  the  purchafe'  of  lands,  and, 
before  any  legal  conveyance  thereof  made  to 
him,  devifed  the  fame  and  died ;  in  fuch  cafe  the 
dcvifce  might  compel  a  fpecific  performance, 
and  jliould  have  fufficient  of  the  teftator's  per- 
fonal  eftate  to  pay  the  purchafe  money;  and, 
though  the  devife  were  between  the  articles  and 
the  legal  conveyance,  the  latter  was  no  revoca- 
tion J  for,  of  what  kind  foever  it  might  be,  it  was 
only  inftrumental  in  changing  an  equitable  into 
a  legal  eftate,  and  made  no  alteration  in  th^ 
will. 


Parfons  verf. 
Freeman,  i 
"NVilfon  3ir,et 
vid.  3  P.  Will. 
170,  et  Green- 
hill  V.  Green- 
billy  2  Vei  n. 
679.   Etvid. 
I  Roll.  Abr. 
616. 3.  el  Dyer 

73*  lo- 


But  his  I^ordftiip,  at  the  fame  time,  obferved,    1  wiifonsu. 
that  it  could  not  be  laid  down  as  a  general  rule,  that 
the  turning  of  a  legal  eftate  into  an  equitable  one 

Qjq  4  would 
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• 

would  not  be  a  revocation;  bccaufe  i(  ^  mM^ 
feifcd  in  fee,  devifed,  and,  afterwards,  conveyed 
his  eftate  in  truft  for  himfelf,  this  ceitaii^ly  would 
be  a  revocation. 

Where  fcvcral  inftruments  taken  together 
operate  as  one  conveyance  of  land,  a  devife  made 
thereof,  in  the  intermediate  fpace  between  the 
execqtion  of  the  firft  inllrument  and  the  comple- 
tion of  the  laft,  will  be  valid  5  becaufeall  the  parts 
of  Jucb  a  conveyance  v^ill  be  conjideredas  conftituting 
me  whole  by  reference  to  its  inception. 

*sdXV^'  Thus,  where  by  deed,  in  1750,  S.  was  made 

1  Biackft.        tenant  for  life,  remainder  to  his  fon  in  tail,  and,. 

Rep.  Z51.S.C*  .  ,  ^ 

aBorr.xzsi.    in  175 1 j  ^^  father  and  fon  joined  in  ab^gain^ 

and  fale  to  W.  and  hi^  heirs,  to  make  him  a  tenant 
to  the  praecipe  in  order  to  fufFer  a  conunon  re- 
covery, the  ufes  of  which  were  declared  to  be  to 
S.  the  father  for  life,  remainder  to  the  fon  in  fee- 
fimple.  Trinity  term  began  the  7  th  of  June 
1751.  On  the  8th  of  June  the  fon  made  a  will, 
whereby  he  difpofed  of  all  his  re^l  eftate.  In  the 
fame  term  a  writ  of  entry  was  f\ied  out  returnable 
^inden.  Trin.  viz.  i6th  of  June,  and  the  recovery 
was  completed  the  fame  term.  Soon  afterwards 
the  teftator  died.  And  a  doubt  arifing  as  to  the 
validity  of  the  will,  a  cafe  was  fent  out  of  Chan* 
eery  for  the  opinion  of  the  Court  of  King's 

Bench, 
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Bench^  and  the  qucftion  was.  Whether  the  land^ 
in  difpute  pafled  by  this  will  made  after  the  bar- 
gain and  fale  and  after  the  beginning  of  the  term^ 
but  before  the  return  pf  the  writ  of  entry  ?  And 
the  court  of  King*s  Bench  certified  that  the  will 
was  yalid.    The  foundation  of  which  opinion   sq  explained  by 

fe^ms  to  h^ve  been,  that  the  Couf  t  confidered     4  bwt.  1961. 

it  s  c 
the  whoje  tranfaftion  9$  one  conveyance,  each     ,Bi«ift.Rcp. 

part  whereof  muft  relate  to  the  diate  of  the  bar-    ^' 
gain  and  fale,  which  was  the  principal  part,  and 
which  was  perfefted,  made  abfolute,  and  deli- 
vered from  objeftions,  by  the  fubfequent  cere- 
moqie;. 

So  where,  in  I7a4>  a  copyhold  eftate  was  fur-  Koconthedem. 

'  A  /  of  Nodenvcrf. 

rendered  to  the  ufes  of  a  marriage-fettlement,     Griffiths, 

'    '  ',  '  o         •  J  Blacky. 

lyhich  left,  in  the  furrenderor,  the  reverfion  in  fee.     Rep.  605.  s.a 

*  '*  '  4Bur.  1952- 

^nq  a  power  to  deyife  the  fame  by  will  5  after- 
wards a  furrender  was  made  by  him  to  the  ufe  of 
his  wiU  and  a  will  m^de  accordingly.  Then,  in 
J75J,  t)ie  furrenderor  was  called  upon  by  the 
ftew^rd  to  be  admitted  to  fonie  of  the  particular 
cftates  created  by  the  original  furrender  in  1724, 
which  was  done.  And  the  queftion  wasj 
Whether  this  admittance  operated  as  a  revoca- 
tipn  of  the  prior  will  ?  And  the  Court  held  that 
)t  did  npts  becauie  the  whole  tranfadion  might 
be  confidered  as  one  and  the  fame,  and  then  the 
admittance  in  175 1  would  relate  to  the  furrender 
•n  1724,  and  be  prior  to  the  will. 

A  par- 


Ritey  verf. 
JUttinglas,  Sir 
T.  R^ym.  240. 
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A  partition  between  tenants  in  common,  if 
confined  to  that  objeft  merely,  is  no  revocation. 
Thus  where  A*  and  two  others  were  tenants  in 
conimon  of  the  manor  of  B,  in  the  county  of  W, 
in  fee ;  A.  made  his  will  in  writing  of  his  third 
part,  and,  afterwards,  by  indenture  and  fine,  par- 
tition was  made  betwixt  the  tenants  in  com  non. 
And  the  queftion  was.  Whether  this  was  a  revo- 
cation of  the  will  ?  And  it  feemed  to  all  the 
Barons,  viz.  Montague^  Uttleton^  ^burland^  and 
BcrtiCi  that  it  was  not  any  revocation. 


Lnther  verf, 
Kidley,3P.W. 
170.  note  B. 
Sed  vid. 

■jKeb.  357. 
PI.  48.  et  S.  C. 
1  Sid.  90.  coot, 
but  a  republi- 
cation pi*6- 
funed. 


So  where  A,  andB.  being  tenants  in  common 
of  lands  in  fee.  A,  by  will,  in  January  17 19,  de- 
vifed  his  moiety  in  fee,  and  afterwards,  in  1722, 

A.  and  B.  made  partition  by  deed  and  fine,  de- 
claring the  ufe  as  to  one  moiety  in  feveralty  to  A, 
in  fee,  and  as  to  the  other  moiety  in  feveralty  to 

B.  in  fee.  The  cafe  was  by  Lord  Chancellor 
King  fent  to  the  Judges  of  the  King's  Bench  to 
give  their  opinion.  Whether  this  was  a  revoca- 
tion of  the  will  ?  And  they  certified  unanimoufly, 
that  they  were  all  of  opinion  that  the  will  of  A. 
was  not  revoked  by  the  deed  and  the  fine  levied 
in  purfuance  thereof,  and  that  A/s  (hare  of  the 
Jands,  contained  in  the  deed  and  the  fine  levied 
thereon,  paffed  by  his  wilK  And  in  this  opinion 
the  Chancellor  concurred. 


But, 
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But,  if  the  conveyance,  by  which  a  partition  is 
made,  be  for  any  other  purpofc  except  merely 
that  of  partition,  it  will  operate  as  a  revocation 
qf  a  will  previoufly  made. 

Thus,  where  T,  died  in  1741,  feifed  in  fee  of  Timer  verc 

,  ,  .  '  Timer,  cit«|  ^ 

lands  being  gavelkind,  leaving  two  fons  R.  and  » wi!f.309- 
H-  who  both  entered  therein  upon  their  7451750- 
father's  death,  and  were  each  feifed  of  an 
undivided  moiety  thereof;  and,  they  being  fo 
feifed,  R.  made  his  wiH,  and  devifcd  all  his 
land  and  tenements  and  all  his  moiety  to  his 
wife.  Afterwards  a  deed  oif  partition  was  made 
and  executed  by  and  between  R.  and  H.  and 
the  lands  in  queftion  were  allotted  to  R.  and 
it  was  covenanted  therein  that  they  and  their 
•  wives  ftiould  all  join  in  levying  a  fine  (which  was 
done)  and  that  the  fame,  as  to  the  lands  in 
queftion,  ihould  enure  to  the  ufe  of  R.  and  fuch 
perfon  and  perfons,  and  for  fuch  eftate  and  eftates, 
as  he  fhould,  by  deed  or  will,  limit,  direft,  or 
appoint,  and,  in  default  of  fuch  appointment,  to 
the  ufe  of  R.  in  fee, .  Lord  Chief  Juftice  Lee 
held  this  to  be  clearly  a  revocation  of  the  will, 
and  not  like  the  cafe  of  a  bare  partition  only  u|i- 
attended  by  a  fine  or  conveyance  to  a  new  ufe, 
which  would  not  have  been  a  revocation. 

A   furrendcr   of  a    copyhold  to  new   ufes, 
with  remainder  to  the  furrcnderor  in  fee,  will 

be 
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be  no  revocation  of  a  will  under  a  furrendcr  pre-* 
vioufly  made. 

thiiiftontonthe  Thus  whcrc  S.  in  1733  furrcndercd  copyhold 
iLTcw  ".  ^^^^^^^^  ^^  ^he  ufe  of  T.  and  B.  his  wife,  for 
Refl'*i^''^i^*  their  lives,  remainder  to  the  heirs  and  affigns  of' 
T.  and  diey  were  accordingly  admitted;  and  then 
T.  furrcndercd  to  the  ufe  of  his  will.  B.  died,  leav- 
ing ifllic  by  T. — G.  the  eldeft,  and  I.  the  youngcft 
fon.  In  1744*  T.  the  father  furrcndercd  thefe 
tenements  to  the  intent  that  the  Lord  fiiould  re- 
grant  them  to  the  ufe  of  T.  and  his  heirs  until 
his  marriage  with  S.  and  then  to  the  ufe  of  T* 
and  S.  for  their  rcfpcftive  lives,  remainder  to  the 
heirs  of  their  two  bodies,  rmainder  to  the  right 
beirs  of  ?*.  No  admiffion  was  had  by  T.  under 
this  furrendcr.  Afterwards,  viz.  in  I757>  T* 
devifcd  the  eftatcs  to  S,  bis  wife  for  life,  re- 
mainder  to  I.  his  youngcft  fbn,  and  M.  his  wife 
for  their  rcfpeftive  lives,  and  died  leaving  S.  his 
widow,  and  G.  his  cldcft  fon  and  heir.  In  1759, 
S.  was  admitted  for  her  life  on  the  fqrtper  furren- 
dcr. made  on  her  marriage^  and  then  G.  the  fon 
was  admitted  to  th?  reycrfion  expedtant  on  her 
deceafe.  I.  the  youngcft  fon  died ;  then  S.  the 
tenant  for  life  died.  Afterwards  M.  the  widow 
of  I.  was  admitted  by  virtue  of  the  will  of  T.  and 
the  furrendcr  to  the  ufe  thereof.  The  queftioq 
was,  Whether,  by  the  fubfecjuent  afts^  the  fur-s 

render 
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render  to  the  ufc  of  the  will  was  jit  an  eiid?  tc 
was  argued  that,  by  the  furrender  in  1744,  every 
thing  paffed  out  of  T.  the  devilbr,  confequently 
there  was  an  end  of  the  furrender  to  the  ufe  of 
his  will  in  17331  and,  he  never  having  been 
admitted,  nor  of  courfe  furrendered  to  the  ufe  of 
his  will,  in  confequence  of  the  new  limitation  in 
1744,  nothing  paffed  by  the  will  of  1757.  Sed 
per  Curiam,  unanimoufly,  the  old  ufe  in  fee 
granted  to  T.  in  1733,  to  which  he  was  then  ad- 
mitted, and  which  was  furrendered  to  the  ufe  of 
his  will,  was  not  taken  out  of  him  by  the  new 
limitation  and  furrender  of  1744*  He  had 
therefore  no  occadon  to  be  re-admitted  to  it  for 
the  purpofe  of  furrendering  to  the  ufe  of  his 
will,  but  (hall  be  conftrued  to  be  in  of  his  old 
dilate. 

Secondly.  By  an  intended  alteration  of  the 
eftate  of  the  devifor. 

Under  this  head  thofe  cafes  may  properly  be 
arranged  where  the  devifor,  after  the  making  his 
will,  attempts  a  difpofition  of  his  eftate,  and  in- 
tends a  complete  conveyance,  but  fails  therein, 
cither  for  want  of  due  formalities  in  the  form  of 
the  inftrument  that  he  ufes,  or  from  an  incapacity 
to  take,  in  the  pcrfon  to  whom  he  means  to 
convey. 


An 


lktbore42Q'  Ca. 
599.  S.  C. 
Popb.  loS. 
I  RolL.Abr. 
6x5,  4.  eC  vid. 
7  Atk,  72,  77, 
to^.  I  Blackft. 
349* 


t    666    3 

An  inftancc  of  the  firft  kind  occurcd  in  thtf 
cafe  of  Montague  and  Jeffriis  \  there  A.  fcifed  irt 
fee  of  the  manor  of  Martfield  and  of  Grovelands 
expeftant  on  a  Icafe  for  years,  made  his  will,  bjr 
which  he  devifed  the  manor  and  Grovelands  to 
B^— then  A.  covenanted  with  R»  to  make  a  feoff- 
ment to  the  ufe  of  himfelf  and  C.  the  daughter 
of  R.  whom  he  intended  to  marry,  which  feoff- 
ment was  accordingly  made  by  letter  of  attorney, 
and  livery  was  executed  in  the  manor  of  A£^/- 
feldi  but  not  in  Grovelands.  A.  then  married  C* 
and  afterwards  died.  The  queftion  was.  Whe- 
ther the  feoffment  without  livery  was  a  revoca- 
tion of  the  will  as  to  Grovelands?  And  the 
Court  were  of  opinion  that  it  was.  The  reafon 
for  \diich  fcems  to  have  been  that,  prima  facicy  it 
imported  an  intention  to  alter  the  former  dilpo- 
fition. 


I  Roll.  Abn 
615.  PI.  5.  per 
Popham  suid 
Gawdy. 


So  if  a  man,  feifed  of  a  reverfion  expeftant  on 
an  eftate  for  life,  devifc  it  to  J.  S,  and,  after- 
wards, by  deed,  grant  the  reverfion  in  fee  to  J.  D. 
although  the  Icffcc  for  life  never  attorn,  yet  this 
works  a  revocation ;  inafmuch  as  the  devifor  has 
plainly  (hewn  his  intent  that  J.  D.  Ihall  have  it. 


rid.6i5.pi.6.       Again,  if  a  man  devife  lands  to  J.  S.  and,  af- 

agreca  per  ®       '  J  9 

Popham  et       tcrwards,  bargain  and  fell  them  to  J.  D.  and  ac- 

Gawdy,  ct  J  . 

vc».  178, 180.    knowledge  the  bargain  and  fale  in  order  that  it 

may 
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mzy  be  inrolled  according  to  the  ftatutei  al« 
though  it  be  not  inrolled  within  the  fix  nionths^ 
y^t  it  fhall  be  a  revocation  of  the  will  for  the 
reaioa  before  mentioned. 


And,  at  comnion  law,  if  a  man  had  devifcd    » R^"- a^- 
land  by  his  will  in  writings  and  had  afterwards     J'api^am- 
devifed  it  to  another  by  parol ;  although  the  lat« 
ter  devife  was  void  as  a  will^  yet  it  was  a  revoc^* 
tion  of  the  firft  will* 


But  in  thefe  cafes  of  imperfcft  conveyances, 
(they  differing  from  thofe  of  aftual  alterations  of 
the  eftate  devifedj  inairnuch  as  the  former  reft 
intirely  upon  a  change  of  the  intent  to  difpofe  by 
will,  inferred  from  the  attempt  to  convey  in  ano- 
dier  manner  than  in  the  will  is  efFe6ted,  whereas 
the  latter  turn  upon  the  fad  of  the  alteration  only 
and  are  governed  by  that  without  any  reference 
to  the  intent)  it  may  be  fliewn,  that  the  devifor 
had  no  intent  to  alter  the  difpofition  he  has  made^ 
and,  if  that  cafe  be  made  out  in  proof,  no  revo* 
cation  will  ^nfue  from  the  circumftance  of  there 
having  been  fuch  imperfect  conveyance. 

Upon  this  ground  Wtngfeld*s  cafe,  in  which  wingfidd**  - 

k  was  held,  that  a  feoffment  without  livery  was  jf  ^^^"s.  a 

not  a  revocation  of  a  will  previoufly  made  of  the  f/j^^^Q^s; 
fame  land,  may  be  reconciled  to  the  before^- 
^                                          mentioned 
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ihentionccl  calc  of  Montague  and  7#w.    In  the 
former  cafe,  A.  dcvifed  land  in  N;  to  W.  arid 
his  heirs  in  fcej  and,  afterwards,  made  a  deed  of 
feoffment  thereof  to  divers  perfons  unto  the  ufc 
of  himfelf  for  life  widiout  impeachment  of  waft** 
the  remainder  unto  the  devifee  in  fee.    Buti  be- 
fore hefealed  the  deed  of  feoffmehtj  he  alked  if  it 
•would  be  any  prejudice  to  his  will,  and  he  was 
anfwered.  No.    Then  the  devifor  aflced  again  if 
it  would"  be  any  prqudicc,  becaufe  be  conceived 
that  bejhould  net  live  until  livery  was  made.   Arid 
it  was  anfwered.  No.    Then  he  faid  that  he 
would  feal  it,  for  his  intent  was  that  his  will 
ihould  ftand  J  and  he  fealed  itj  and  a  letter  of 
attorney  to  make  livery*    Afterwards  livery  was 
executed  on  part  of  the  land,  and  then  the  devifor 
died.    And,  whether  that  part  of  the  land  where^ 
of  iivery  had  ml  been  made  paffed  by  the  wilU 
or  whether  the  devifc  of  it  was  revoked  by  the 
feoffment  without  livery  was  the  queftion.    And 
it  was  infifted  that  it  was  a  revocation  i  for,  if 
the  devifor  had  faid  this  Ihould  not  be  his  willj 
that  had  been  a  plain  revocation,  andj  then,  the 
making  of  the  feoffment  was  as  much  as  to  fafi 
that  the  will  O^ould  not  ftand*    But  it  was  an- 
fwered by  the  Court,  that  it  appeared  that  die 
mind  of  the  teftator  was,  that  his  Will  fhould 
ftand,  and,  if  there  was  nofeoffinenty  there  was  no 

revocation  in  lai»i  and  then  there  was  no  revoca* 

tion 
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tion  in  deed ;  for  the  devifor  faid,  if  this  will  not 
hurt  my  will  I  willjeal  it :  and,  although  the  at- 
torney made  livery  in  part  fo  that  the  feoffment 
was  pcrfeft  in  part,  yet  for  the  lands  in  queftion, 
whereof  no  livery  was  made,  the  will  ihould 
(land  s  for  a  will  might  be  efFe£tual  for  part  and 
part  might  be  revoked;  and  the  Court  told  the 
Jury  that  this  was  their  opinion,  and  they  found 
accordingly. 


Inftances  of  the  fecond  kind;  nannlely,  in- 
fiances,  where  the  conveyance,  made  after  the 
wiU,  fails  from  an  incapacity  to  take,  in  the  perfbn 
to  whom  the  later  dilpofition  is  made,  are  like- 
wife  not  unfrequent  in  the  books.  As  if  a  man 
devife  land  to  one,  and,  afterwards,  by  another  will, 
devife  it  to  the  poor  of  fuch  a  parifh,  the  latter 
devife  is  void>  becaufe  the  devifees  have  not  a 
capacity  to  take ;  yet  this  is  a  revocation.  So  if 
the  latter  devife  were  to  a  corporation,  a  devife 
to  whom  is  not  within  the  ftatute,  that  likewife 
would  be  a  revocation. 


I  Roll.  Ahr. 
614,4,5. 


Again,  if  one  devife  lands  to  A.  and,  after- 
wards,  by  another  will,  devife  the  fame  lands  to 
B,  who  is  a  papifl;  both  devifes  arc  void :  for 
though  the  laft  is  void  as  a  will,  yet  it  is  good  as 
a  revocation. 


Rr 


And, 


Roper  verf. 
Conftable^ 
2  £q.  Ca.  Abr. 
359.  PI.  9  Yin, 
Abr.  tit.  Dev. 
R.  3,  in  margin 
of  Ca.  a. 
I  Brow.  Par. 
Ca.  450. 9  Mud. 
I90.  10  Mod. 
237. 
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And,  upon  the  fame  principle,  a  fubfequeflC 
grant  to  a  pcrfon  incapable  of  taking  is  a  rcvoca- 
tion  of  a  will  previoufly  made* 


Beard  verf. 
Beard,  3  Atk. 
7*. 


JCocai  The  deed 
poll  only  ex- 
tended to  per- 
fonal  eftate. 


Thus,  where  A.  being  at  variance  with  hi* 
wife,  by  his  will,  made  in  1739,  ^^^  executed  at 
a  tavern,  gave  all  his  eftate  real  and  perfonal  to 
his  brother,  and  made  him  executor.  And  in 
1740,  A.  by  a  deed  poll,  gave  and  granted  to 
his  wife  all  bis  Juhfiance  which  he  then  had  or 
might  thereafter  have.  The  queftion  was.  Whe- 
ther this  will  was  revoked  by  the  deed  poll  ?  Et 
fer  Lord  Chancellor,  the  latter  inftrument  can- 
not take  effeft  as  a  grant  or  deed  of  gift  to 
the  wife  i  becaufe  the  law  will  not  permit  a  man 
to  make  a  grant  or  conveyance  to  his  wife  in  his 
life-time,  neither  will  a  court  of  equity  fufFer  the 
wife  to  have  the  whole  of  the  hu/band's  eftate 
while  he  is  living  j  for,  it  is  not  in  the  nature  of  a 
provifton,  which  is  all  the  wife  is  intitled  to. 
But,  then,  another  confideration  remains,  viz.. 
though  it  cannot  take  eftedl  as  a  grant  to  the 
wife,  yet,  whether  it  be  not  an  aft  fo  inconfiftent 
and  repugnant  to  the  will,  that  it  may,  though  an 
aft  not  ftriftly  legal,  amount  to  a  revocation  ? 
And  his  Lordftiip  faid,  that  he  was  of  opinion  it 
was,  and  declared  that  the  will  was  revoked  as^ 
to  all  the  perfonal  eftate  by  the  deed  poll. 


Secondly.. 
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Secondly.     By  the  aft  of  a  ftranger. 

As  to  revocations  by  an  alteration  in  the  eftate 
hnade  by  the  aft  of  a  ftrangen  Thefe  being  efFeft- 
ed  by  aft  of  law  merely,  it  is  immaterial  whether 
the  intent  of  the  devifor  be  to  revoke  or  not. 

Thus  it  was  held  *  in  the  King's  Bench  by 
Tehcrton  and  Marky  that,  if  a  man  devife  his 
lands  and  afterwards  be  difleifed  and  die  before 
entry,  the  devife  is  thereby  revoked,  notwith- 
ftanding  there  is  no  fuch  intent  in  the  deviforj  bc- 
caufe  the  diffeifin  turns  it  to  a  right,  and  it  is  then 
only  a  chofe  in  aftion  5  and,  therefore,  it  is  a  good 
plea  againft  a  devife,  that  the  devifor  did  not  die 
fcifed  of  the  lands  devifed. 

But  it  feems  f  if  the  devifor  re-enter  the  devife 
will  not  be  affefted  by  the  temporary  diffeifin ; 
becaufe  by  re-entry  the  propriety  is  revelled  in  the 
difleifee  and  the  dilTeifin  purged ;  for  the  regrcfs 
of  the  difleifee  has  relation,  as  to  the  property,  to 
continue  the  freehold  in  him  ah  initio. 

And  if  a  father  J  devife  land  to  his  youngeft 
fon,  and  the  eldeft  fon,  knowing  thereof,  enter 
into  the  land  and  difleife  the  father  by  which  the 
will  is  void.  Yet,  becaufe  it  was  made  void 
by  deceit  and  covin,  it  will  be  made  good  in 
Chancery. 

Rt  2  But 
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Suppofe  a  mau 
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a  fecret  feoff- 
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have  made  his 
willy  it  feems 
it  will  be  re- 
voked by  the 
difleifm. 

+  Vid.  1 1  Rep. 
ci.a.b.  Ca.T. 
Holt  748.  de- 
nied by  Dod- 
ridge,  Pnlm. 
205.  unlefs  a 
new  publica- 
tion. Supra 
184—186. 

J  I  Roll.  Abr. 
378.  I  Eq.  Ca. 
Abr.  174. 1. 


Kunes  verf. 
HatneS|iVern« 


But  a  ftranger  cannot  by  cancelling  or  tearing 
revoke  a  will.  Therefore  where  an  uncle  having 
devifed  his  real  eftate  to  diftant  relations^  and  dif^ 
inherited  his  nephew  and  heir  at  law^  and  a  younger 
brother  of  the  heir  at  the  funeral  fnatched  the 
will  out  of  the  hands  of  the  executor  and  tore  it 
in  n\any  fmall  pieces^  and  mod  of  the  pieces, 
particularly  thofe  wherein  the  devife  of  the  land 
was,  were  picked  up  and  joined  together  again ; 
it  was  decreed,  on  a  bill  to  have  the  will  efta- 
bliihed,  that  the  devifees  fhould  hold  and  enjoy 
againft  the  heir  and  that  he  ihould  convey, 
although  no  dired  proof  was  made  that  the  heir 
direfted  the  tearing  of  the  will. 


Trevilian'scafc, 
Drer  1422.143 
b.'S.C.  I  Roll. 
Abr.  616.  R« 
a.  et  vid. 
GoulcUb.  150. 
Scd  vid.  ibid 
616.  Qi;V 

whichleeins 
contra,  but  the 
ca(e  Dyer  73, 
xo.  which  is 
referred  to,  is 
uoc  adjudged. 


Thirdly.    By  mere  operation  of  law,  without 
any  z&  of  the  party. 

In  this  cafe  alfo,  as  well  as  in  the  preceding  one, 
a  revocation  may  be  made  notwithftanding  no 
fuch  intent  is  in  the  devifor.  This  queftion  was 
agitated  in  ^revtlian's  cafe.  There  ceftui  que 
ufe  of  lands  made  his  will  in  the  23d  Hen.  VIII. 
thereby  devifing  the  fame  to  his  wife  for  life,  re- 
mainder over  J  the  truftees  continued  their  eftate 
to  thefe  ufes  until  the  ay  Hen.  VIII.  when 
the  ftatute  for  transferring  ufes  into  poflei^ 
fion  pafled,  by  force  of  which  the  devifor  hinifelf 
became  feifed  in  his  demefne  as  of  fee,  and,  being 
fo  feifed,  afterwards,  in  the  36  Hen.  VIIL  died : 

the 


■-^•^w 


.« 
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the  Wife  entered ;  and  the  queftion  was.  Whether 
the  will  was  good^  or  whether  the  ftatutc  27  Hen. 
VIII.  was  a  revocation  of  it.  And  it  was  con- 
tended that  the  will  was  revoked;  for  in  23  Hen. 
VIII.  when  he  who  made  the  will  was  feifed  in 
ufe,  the  will  was  warranted  by  the  conunon  law 
by  reafon  of  the  confidence  and  truftj  but  before 
the  will  took  cffedt  the  ftatute  of  27  Hen.  VIII. 
deftroyed  all  wills  of  land,  fo  that,  after  that 
ftatute,  none  could  be  feifed  in  ufe  {6  that  he 
might  declare  his  will ;  and,  by  the  provifo  in  that 
ftatute,  all  wills  made  and  confummated  by  the 
death  of  the  makers,  or  which  fhould  take  execu- 
tion and  efTeft  by  death  before  a  certain  day  in 
the  fame  year,  or  the  next  year,  were  affirmed 
and  made  good  and  no  others:  and,  then,  this 
will  was  clearly  void  until  the  ftatute  of  32  Hen# 
VIII «  which  gave  authority  to  make  wills  of 
foccage  lands,  and  was  underftood  to  extend  only 
to  wills  made  after  that  ftatute.  Therefore  by 
this  will,  if  warranted  by  that  ftatute,  the  land 
ought  to  pafs  CO  the  devifee,  and  that  it  coul4 
not  have  done  if  it  had  taken  efFeA  at  firft  wheq 
it  was  made  and  therefore  it  could  not  afterwards. 
And  of  that  opinion  was  Stamford,  Juftice,  but 
Brooke,  Chief  Juftice,  doubted  whether  the  fta- 
tute was  a  repeal  and  revocation  or  not,  but  he 
argued  that  it  was  not ;  and  Brown,  Juftice,  was 
with  him  in  opinion.  But  judgment  was  deferred 
^nd  afterwards  given  for  the  revocation* 

R  r  3  So 
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So  a  devifc  of  annuities  which  were  afterwarc}^ 
fubfcribed  by  a£i:  of  parliament^  was  he}d  to  be 
revoked  thereby. 


Winkfield's 
cafe,  Goldib. 
^x.  Godb.  132, 
Owen  76. 


A  will  may  be  revoked  either  abfblutely  or  con-s 
ditionally,  in  all  or  in  part,  and  if*  it  be  revoked 
only  in  part  the  reft  will  ftand. 

We  have  already  confidered  what  afts  amount 
to  abfolute  and  entire  revocations  in  law,  or  in 
equity  5  therefore  it  will  only  be  neceflary  here 
to  take  notice  of  conditional  or  in  part  revo- 
cations, properly  denominated  Revocations  fro 
tan  to. 


Vid.  I  Roll. 
Abr.617.  Z.  %. 
Dyer  143  b.  ia 
note. 


Thoraas  verf. 
North,  1 7  Car. 
2. 1  Ch.  Ren. 
tz. 


The  moft  ftriking  inftance  of  a  conditional  or 
in  part  revocation  feems  to  be  that  of  a  mortgage 
in  fee,  which,  at  law,  appears  to  have  been,  2^ 
well  before,  as  after  forfeiture  of  the  condition^ 
an  abfolute  revocation  of  a  will  previoufly  made, 
being  an  alteration  of  the  eftate.  And  though 
courts  of  equity  now  conlider  a  mortgage  only 
as  a  conditional  revocation  pro  tanfo,  depending 
upon  the  mortgage  being  difcharged  or  not,  yet 
they  fecm  not  to  have  viewed  it  in  that  light 
until  after  their  jurifdiftion  was  fully  cftablifhed; 
for,  in  the  cafe  of  Thomas  and  North ,  which  arofe 
on  a  devife  of  lands  of  which  a  mortgage  was 
fubfcquently  made  for  a  fum  to  be  paid  in  three 

ycars^ 
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years,  the  Court  refufed  to  relieve  the  devifee^ 
and  difmifled  his  bill  againft  the  heir  at  law,  who 
had  redeemed,  entered  on,  and  difpofed  of  the 
lands ;  he  infifting  that,  if  there  was  a  will,  yet 
that  will  was  revoked  by  the  mortgage  mada 
fiibfequent,  and  that  it  had  not  been  ihewn  that 
the  will  had  afterwards  been  republiflied. 

But,  when  the  nature  of  a  mortgage  came  to 
be  better  underftood,  and  courts  of  equity  had 
eftablifhed  an  exduftve  jurifdiSlion  over  that 
fpecies  of  property,  they  held,  that,  though,  in 
law,  a  mortgage  in  fee  was  an  implicit  revoca- 
tion of  the  whole  eftate,  yetr^n  equity,  the  intent 
of  the  party  in  making  it  ought  to  be  confidered, 
which  was  only  to  fupply  himfelf  with  money  for 
his  occafions,  and  not  with  defign  to  revoke  the 
devife  in  his  will.  They,  therefore,  confidered 
the  conveyance  as  made  for  a  particular  purpofe, 
and  as  a  pledge  for  money  only,  and,  though  it 
was  of  a  real  eftate,  yet,  in  confideration  of  equity, 
the  thing  conveyed  was  looked  upon  merely  as  a 
perfonal  intereft ;  for  it  had,  in  equity,  no  quality 
of  a  real  eftate,  and,  therefore  was,  in  equity,  no 
revocation  of  a  realtHut,  the  teftator  being  confi- 
dered/i&^r^  as  having  only  created  a  chattel  intertft. 

This  point  is  held  to  have  been  fettled  in  the   h.iii  v.  Dunch, 
cafe  of  Hall  verf.  Duncb.    There  J,  S.  devifed    1 4l'C;^,, 

R  r  4  the      J»Ch.Rcp.i54. 


[    6i6    ] 

Yorkc  vcrf.  the  lands  in  queftion  to  A.  in  tail  male  reniain^ 
158.  et  vid.  der  to  B.  in  fee,  and,  having  afterwards  occafion 
805.  Lord '  for  money,  mortgaged  the  fame  in  fee,  and  then 
Puke  of  BoU  died :  after  which,  A.  being  dead  without  iflue^ 
968,*Perk?n?'  B.  brought  his  bill  agjunft  the  heir  at  law  to  be 
1  Vera.  97!       let  into  the  benefit  of  the  devife.     It  was  infilled,. 

on  behalf  of  the  heir,  that  the  mortgage,  being  in 
fee,  was  an  ahjolute  revocation  of  the  devifc  in 
equity i  as  it  clearly  was  at  law.  But  the  Matter 
of  the  Rolls  was  of  opinion  that  a  mortgage  in  fee 
was  a  revocation  fro  tanto  only,  and  decreed  ac- 
cordingly :  and  on  an  appeal  to  Lord  Chancellor 
'Jeffries  the  decree  was  alErmed. 

And  though  a  mortgage  be  made  by  deed  and 

fine,  yet  it  will  be  only  a  conditional  revocation 

Rjdcr  V.  Wager,  p^^  tatito.     This  was  fo  dccidcd  in  the  before- 

,  Supra  ^94,  a  p.    * 

Will.  3*9.        mentioned  cafe  of  Rider  and  Wager y  one  faft  in 

which  was,  that  the  teftator  and  his  wife  had,  after 
his  will  made,  mortgaged  the  cftate  by  leafc  and 
rekafe  and  fine  for  3Q00/.  which  was  contended 
to  be  an  abfolute  revocation  of  the  will.  But  the 
Lord  Chancellor  faid,  that  it  could  only  be  a 
revocation  pro.  tanto. 

PerCowper,  But,  if  a  man  devife  lands,  and  afterwards 

Abr!  136.  PL  mortgage  the  fame  for  years,  and  then  levy  a  fine 
fur  conufance  de  droit  come  ceo,  &c.  and  not  a  fne 
fur  conceffit^  this  will  be  a  revocation ;  but,  if  it 

had 


10, 


[    6i7    ] 

had  been  a  fint/ur  concej/it,  it  had  revoked  onljr 
fro  tanto^    Sed  quaere  ? 

m 

A  conveyance  by  way  of  mortgage  for  years  is 
in  law^  as  well  as  in  equity,  only  a  conditional  rc-^ 
vocation  pro  tanto  of  a  devife  in  fee ;  but  dill  the 
ConftruAion  is  different  in  law  and  in  equity; 
for,  in  law,  the  mortgage  is  an  abjolute  revocation 
quo  ad  the  termy  though  the  reverfion  paffes  by 
the  will  notwithftanding  j  but,  in  equity,  it  is  a 
revocation  pro  tanto  only  as  well  with  refpe<5t  to 
the  term  as  to  the  reverfion,  and  the  reverfion 
there  draws  to  it  the  equity  of  redemption, 

* 

Thus,  where  one  devifed  a  term  for  ninety-   Sjunden  v, 

'  Hawkins, 

nine  years  carved  out  of  an  inheritance,  in  truft  s  vin.  Abr, 
to  pay  14/.  per  annum  to  the  teftator*s  grand- 
daughter for  life,  and,  after  making  the  will,  the 
devifor  mortgaged  this  land  for  five  hundred 
yearsy  it  was  held  per  Lord  Cowper^  Chancellor^ 
that  the  mortgage  was  a  revocation  pro  tanto  only 
of  the  devife  of  the  annuity  in  equity,  and  that  the 
daughter  muft  keep  down  the  intereft  or  pay  a 
third  part  of  the  mortgage  money  on  redemption. 

But,  whether  a  mortgage  for  a  term  of  years 
,  was  a  revocation  pro  toto  or  pro  tanto,  feems  to 
have  been  formerly  a  queftion  of  faft  refting    ^ 
upon  quo  animo  it  was  made^  for,  in  the  cafe  of  Barbery  Took, 

*         *  «,      ,  iCha.Ca.  i9> 

Barber 


Hoaere  of  the 
tenoyfor  clear- 
ly not  fo  of  the 
f^erdoo  ^ 
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Barber  and  TV^,  where  the  teftator,  after  having 
devifed  his  lands  in  fee,  mor.tgagcd  them  for 
years  j  the  Judge,  though  he  was  of  opinion  that 
the  mortgage  was  only  a  revocation  pro  tanio, 
on  the  counfel  for  the  heirs  at  law  infifting  that 
it  was  an  actual  revocation  of  the  whole  will, 
direfted  it  to  be  tried.  Whether  there  was  an 
adual  and  total  revocation  ? 


But,  a  diftinftion  ha^  been  made  where  the 
mortgage  is  to  the  devifee  and  where  it  is  to  a 
ftranger  J  for,  if  it  be  made  to  the  devifee,  it  is  an 
ftbfolute  revocation  of  a  will  prcvioufly  madej 
becaufc  the  mortgage  is  inconfiftent  with  the  de- 
vife :  for  a  man  can  never  have  been  intended 
to  be  mortgagor  and  mortgagee  at  the'  fame 
time. 


Harknefs  v. 
Bay  ley,  Pre 


Thus  where  B.  fcifcd  in  fee,.having  had  four 
daughters,  three  of  whom  were  dead,  made  her 
will,  and  thereby  devifed  lands  to  her  daughter 
and  her  heirs,  and,  afterwards,  for  fecuring  4000  /. 
to  the  daughter  (wherein  (he  ftood  indebted  to  her 
for  her  own  and  her  three  fillers  legacies  under 
their  father's  will,  and  wherewith  thofe  lands  were 
chargeable  in  the  mother's  hands)  and  intereft, 
the  mother  mortgaged  thefe  lands  to  the  daughter 
for  five  hundred  years,  with  provifo  to  be  void 
on  payment  of  loo/,  per  annum  during  the  mo- 
8  ther's 
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ther*s  life,  and  the  4000/,  and  intereft  withia 
three  months  after  Her  death,  The  queftion  was. 
Whether  this  mortgage  for  five  hundred  years  to 
the  daughter  was  an  abfolute  revocation  of  the 
devife  thereof  in  fee  to  her  by  her  mother's  will^ 
or  only  a  revocation  pro  ianto  f  And  it  was  de- 
creed to  be  an  abfolute  revocation  of  the  devife 
in  fee,  it  being  made  to  the  fame  perfoii  ^s,  and 
therefore  incmftfient  xviib,  the  devife^       , 

Upon  the  principle,  that  the  conveyance  is 
intended  for  the  particular  purpofe  of  ajecurity^ 
and,  therefore,  in  its  nature  only  perfonal^  courts 
of  equity  have  held  that,  where,  after  a  will,  the 
whole  eftate  devifed  has  been  differently  difpofed 
of  for  the  purpofe  of  paying  a  debt,  and,  confc- 
quently,  with  a  view  to  a  fecurity  merely,  it  fhall 
be  a  revocation  only  for  that  particular  purpofe, 
namely,  to  let  in  the  incumbrancers  becaufe,  in 
fuch  cafe,  the  teftator  himfclf  has  drawn  thp  line 
|iow  far  the  revocation  fhall  go,  and  his  intentioi) 
)s  plainly  fhewn. 

Thus  where  a  real  eflrate  was  devifed,  and,   Ogicv.Cookc, 
afterwards  the  devifor,  in  order  tp  pay  a  debt  due     272. 
to  C.  conveyed  the  fame  to  him  in  fee  to  be  fold 
for  that  exprefs  purpofe,  and,  in  trufl  for  the  tef- 
tator as  to  the  refidue,  this  was  held  to  be  a  re- 
vocation fro  tanto  only  in  equity^ 
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vcmon  verf.  So  whcrc  V.  being  married  and  feifed  of  rcvcN 

Junes,  Pre.  Ch.  tx  r  r  • 

3*-2Vem.:4r.   fionary  cftates  after  a  term  of  years  m  mort- 

I  Eq.  Ca  Abr* 

410,  10.  gs^i  made  his  will,  and  devifed  all  his  lands,  cx- 
* '  '  ccpt  his  capital  mefluage,  &c.  to  truftees  upon 
trull  to  fell,  to  pay  certain  debts,  and,  afterwards, 
to  raife  200  /•  fer  annum  rent  charge  out  of  the 
excepted  lands  for  his  wife  for  life  for  her  jointure 
provided  (he  releafed  her  dower,  and  alfo  to  raife 
certain  portions  for  his  daughters,  and  a  mainte^ 
nance  of  100  /.  fer  annum  for  his  eldeft  fbn.  And 
then  V.  mortgaged  his  eftate  for  a  further  fum, 
and  the  wife  joined  in  a  fine ;  and  afterwards  V* 
made  a  deed  of  truft,  whereby  he  conveyed  all  his 
lands  to  feveral  perfons  (who  were  fureties  for 
fome  of  his  debts)  in  truft  to  fell  all  or  any  part 
for  payment  of  bis  debts,  and  that,  afterwards  the 
furplus  ihould  be  to  him  and  his  heirs,  and  then 
died  without  republication  of  his  will.  The  quef- 
tion  was.  Whether  the  mortgage,  fine,  and  deed 
of  truft  revoked  the  will  ?  And  it  was  contended 
that  thefe  inftruments  and  affurances  were  with- 
out doubt  a  revocation  in  law  of  the  will  j  for^ 
whereas  by  the  wiU  he  had  fubjefted  his  lands, 
with  exception  of  fome  particulars,  to  be  fold 
for  payment  of  debts,  and  made  thofe  excepted 
lands  a  fund  to  raife  200/.  per  annum  for  the 
wife's  fortune,  now,  by  the  fubfequent  deed  of 
truft,  he  had  fubjeded  thofe  excepted  lands  as 
well  as  the  reft  to  be  fold  for  the  purpofes  in 
\  that 


that  decdj  and  fo  had  dcftroyed  the  fund  upoA 
which  the  200  /.  was,  by  his  will,  to  be  raifed 
for  his  wife,  and  had  declared  rhe/urplus  of  all, 
after  debts  paid  and  his  truftees  indemnified,  to 
be  to  himfelf  and  his  heirs ;  and,  to  obviate  any 
objeftion  that  might  be  made,  upon  the  ground 
that  the  wife's  having  a  right  of  dower  might 
be  a  confideration*for  the  200  /.  per  annum  given 
by  the  will,  and  fo  (he  a  kind  of  purchafcr,  it  was 
faid,  that  there  was  a  mortgage  upon  the  whole 
eftatc  before  the  marriage,  and  fo  the  wife's  title  of 
dower  was  of  no  confideration  at  all,  or,  if  it  were, 
thatihc  had  barred  herfelf  thereof  by  joining  in  the 
fine  upon  the  fecond  mortgage.  But  the  Court;, 
confiding  of  three  commiffionerS  of  the  great 
feal,  were  unanimoufly  of  opinion,  that  neither 
the  mortgage  and  finej  nor  the  deed  of  truft,  were 
a  total  revocation  of  the  will,  it  being  made  for 
particular  purpofes ;  but  that,  after  debts  paid, 
the  widow  ihould  have  her  200/.  per  annum^ 
and  the  younger  children  their  portions,  if  the 
eftate  were  fufficient  to  pay  all,  and,  if  not,  (hould 
be  paid  in  proportion. 

And  where  J.  S.  devifed  all  his  real  and  per-  LioydetmcT. 

fonal  eftate  to  truftees,  their  heirs,  executors,  and  3^p/w.  "  ^ 

adminiftrators,  in  truft  to  pay  i^L  per  annum  t©  ^ifr  tS^'z^^ 

his  fitters  for  their  lives,  and,  after  feveral  legacies,  *  ^^•^'  *^^' 
devifed  the  furplus  in  truft  for  diflcnting  minifters, 

particularly. 


jjarticularly,  35  /-  ;>^r  tf»if«w  to  the  diffenting  rrii-» 
Hifter  at  Readings  and  gave  300  /.  a  piece  to  did 
truftees,  and  20/.  per  annum  while  they  executed 
the  truft.   Afterwards,  by  leafe  and  rcleafe  of  fub- 
fequent  date  to  the  will,  as  well  for  and  in  con- 
fideration  of  the  natural  lore  and  afFedtion  which 
J.  S.  bore  to  his  coufins  A,  and  B.  and  his  friend 
C.  as  in  confideration  of  10/.  paid  by  them,  the 
tcftator  conveyed  all  his  real   eftate  unto  and 
to  the  ufe  of  the  faid  A.  B.  and  C.  their  heirs 
and  affigns  for  ever,  with  a  provifo  to  be  void 
on  payment  of  ioj.  ;  andj  by  another  deed  of 
the  fame  date,  and  on  the  like  confideration,  th^ 
teftator  gave  all  his  perfonal  eftate  to  the  faid  A, 
B.  and  C.  provifo  to  be  alfo  void  on  payment 
of  10  J.  5  and  it  was  agreed  that  J- S.  was  to 
have  the  rents  and  profits  during  his  life,  for  the 
maintenance  of  himfelf  and  family.     J.  S.  kept 
both  thefe  deeds  in  his  cuftody,  and  foon  after- 
wards died.     The   truftees  for  fome  time  paid 
the  annuities,  but  they  afterwards  refufcd  to  pay 
cither  the  annuitants  or  the  minifters,  and  took 
the  property  to  their  own  ufe  j  and  then  it  became 
a  queftion  between  the  heirs  at  law  of  J.  S.  and 
the  truftees.  Whether  the  deed  of  conveyance 
of  the  real  eftate,  and   the  deed  of  gift  of  the 
perfonal  eftate,  had  revoked  the  will,  the  confe- 
quence  of  which,  the  former  contended,  would 
be,  that  the  conveyance  being  voluntary  and  with- 
out 
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Out  confideracionj  and  A.  B.  and  C.  intended 
to  take  only  as  truftees,  a  truft  refulted  to  the 
heirs  at  law.  But  Lord  Chancellor  Talbot  was 
of  opinion^  that  the  will  was  not  revoked  hf 
thefe  inftrumcnts  ;  for  they  were  not  intended  to 
prejudice  the  charity,  but  to  ftrengthen  it.  And 
he  faid,  it  was  a  further  argument  of  the  inten- 
tion  of  the  tcftator,  that  the  truftees  ftiould  not 
have  the  eftates  to  their  own  ufe,  inafcnuch  as, 
after  the  deed  of  the  lands  and  goods  were 
executed,  ftill  they  were  kept  in  his  own  cuftody* 
So  that,  as  the  deeds  were  only  intended  by 
way  of  truft  in  the  truftees,  it  was  more  vest- 
fonable  to  eftablifh  the  truft  on  the  foot  of 
the  will  >  and  this  decree  was  affirmed  on  a 
rehearing  before  Lord  Hardwickcy  he  being  of 
opinion,  that  here  was  a  fufficient  confideration, 
and  that  the  legal  eftate  and  beneBcial  intereft 
did  likewifc  well  pafs  to  A.  B.  and  C.  and  that 
there  was  in  this  cafe  no  refulting  truft  to  the 
heirs  at  law,  nor  any  intention  in  J.  S.  that  the 
truft  Ihould  refult,  his  defign  being  to  fecurc 
the  charity  at  all  events. 

/ 
Revocations  pro  tanto  may  operate,  either  by 
altering  the  quality  of  the  eftate  in   abridging 
the  intereft  in,  or  diminiftiing  the  quantity  of, 
the  thing  dcvifed. 

Aoian 


\ 
• 


\  ■ 
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A  man  may  alter  the  quality  of  the  cftate  id 

the   thing  dcvifed,    by  turning  that  which   fs 

Vid.  SirRichard  Conditional  into  an   abfolute  eftatev     As   if  a 

PexlialFs  cafe,  ,  ,  •        1  •         mi  • 

I  Roll.  Abr.     man  command  another  to  write  his  will,  and 

thereby  to  give  his  wife  an  eftatc  for  life  in  his 
manor  of  D.  and  he  writes,  that  the  teftator  gives 
it  her  for  her  life  upon  condition  tbatjhejhall  not 
marry,  and  this  condition  being  ihewn  to  the 
devifor  he  difallows  it ;  yet  by  this  the  cftate  is 
not  revoked,  but  only  the  condition. 

So  if  a  man  devife  an  cftate  upon  condition, 
and,  afterwards,  on  reSeftion,  ftrike  out  the  con^ 
dition* 

Upon  the  fame  principle,  if  a  man  abridge 

the  quantity  of  intereft  that  he  has  difpofed 

of  by  his  will  j  as  if  he,  by  any  fubfequent  dif- 

pofitioq,  vary  his  will  as  to  part  of  the  efliate  he 

Montagne  r.      has  prcvioufty  gtvcn,  leaving  bis  dijpojition  as  to 

Jeffries,  I  Roll.  *  '    *^  o     ^        ^* 

Abr.6i6.u.2.  the  remainder  of  it  unaltered,  this  will  operate  as 
a  revocation  pro  tanto.  As  if,  after  a  devife 
in  fee,  the  devifor  leafe  to  a  ftranger  for  life; 
this  is  no  revocation  of  the  fee,  but  only  during 
the  cftate  for  life,  becaufe  the  devifor 's  intent  does 
not  appear  to  revoke  but  during  that  eftate.^ 

Per  Lord 

c«IJ>cr*9o\  3o  if  a  teftator  devife  an  abiblute  eftate  in  fee 

to  A.  and,  afterwards,  by  a  fubfequent  devife,  give 
him  only  an  eftate  tail  in  the  iame  land  -,  it  is  a 

revocation 
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revocation  to  the  extent  of  the-  difference  be- 
tween  an  eftate  tail  and  an  eflate  in  fce« 

Again,  where  T.  had  two  fons,  F.  and  W.  Hodgkinfony* 
by  fcveral  venters^  and  devifed  lands  to  tht  clr.'T^!^'^ 
nfe  of  F.  his  eldeft  fon  for  life  and  to  the 
heirs  males  of  his  body,  and  for  default  of  fuch 
iflue  to  the  ufe  of  the  heirs  males  of  T.  and  the 
heirs  males  of  their  bodies,  remainder  to  the 
ufe  of  his  own  right  heirs,  and  then  made  a 
leafc  of  thirty  years  to  W.  his  youngefl:  fon,  to 
commence  after  the  death  of  the  tcftator.  W. 
entered  and  furrendered  the  term  to  F.  who  en- 
tered and  affigned  the  remainder  of  the  term  to 
the  defendant,  and  then  died  without  iflue.  And 
one  queftion  was.  Whether  this  leafe  made  to 
che  youngefl:  brother,  being  to  commence  at 
the  fam^  time  at  which  the  devife  to  the  eldefl: 
brother  was  to  take  efieft,  operated  as  a  revo- 
cation of  the  whole  devilc,  or  only  quo  ad  the 
term  ?  And,  as  to  that  point,  the  Court  refolved 
unanimoufly,  that  it  was  not  a  revocation  of  the 
inheritance,  but  quo  ad  the  term  only  5  for,  both 
difpofltions  might  (land  together,  and  there 
could  be  no  revocation  unlefs  it  were  expreflfed 
that  the  intent  of  the  teftator  was  changed,  or 
that  the  difpofltions  could  ^ot  ftand  together. 

But,  although  a  leafe,  when  made  to  a  firanger 
to  the  devifee,  is  a  revocation  fro  tanto  only, 

Sf  yot      ' 
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yet  it  is  held  that,  if  it  be  made  to  the  dcvifcd 
himfeif.  to  commence  from  the  death  of  the  dc- 
vifor,  it  is  a  total  revocation  j  becaufe  the  eftates 
cannot  ftand  together,  and,  confequently,  by 
making  the  latter  the  teftator  muft  have  in^ 
tended  that  the  former  fhould  not  ftand. 

Cokev.BtiUock,       Thus,  whcrc  C.  devifed  his  lands  to  his  fifbr 
cro.ja.49.       .^  g^^^  ^j^  afterwards,  let  the  fame  land  by 

indenture  to  his  fifter  for  fixty  years,  to  comr 
mcnce  after  his  death.  The  queftion  was, 
Whether  the  making  this  leafe  was  a  revocation 
of  the  will  ?  And  it  was  held  that,  ieing  made  /# 
the  devijee^  it  was  a  revocation  in  toio/^,nd  not 
fro  tanto  only. 

ittd.  The  tcftator  having,  in  the  preceding  cafe, 

delivered  the  deed  to  a  ftranger,  to  the  ufe  of 
his  fifter,  which  ftranger  did  not  deliver  it  to 
the  fifter  till  after  the  death  of  the  devifors  it 
was  argued,  that  the  devifor  intended  that  fhe 
Ihould  have  an  eleftion  to  have  the  fee  or  the 
term,  and,  therefore,  that,  as  flie  never  agreed  to 
the  leafe,  but  claimed  by  the  devife,  fiie  had  a 
right  to  take  under  the  latter :  Jed  non  allocatur. 

i^id.  But  it  was  agreed,  in   the  fame  cafe,  una/ 

nimoufly,  that  if  the  leafe  made  to  the  de- 
vifee  had  been  to  begin  prefcntly,  or  futurely 
in    the  devifor's  life-time^    thai   had   not  bee^i 

*  9  '  any 
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tajr  fevocation  of  the  will ;  for  the  leafe  might 
then  have  determined  in  the  life-time  of  the 
devifor>  and  therefore  have  well  flood  with  his 
will. 


Revocations  pro  ianio,  operating  by  alteration 
of  the  quantity  both  of  the  eftate  and  fubjeft, 
might,  at  common  law,  have  been  cffefted  by  the 
teftator's  declaring)  that  part  of  the  thing  devifed 
fljould  not  go  to  the  dcvifee  j  and  may  now  be  ef- 
feftcd  by  his  difpofing  of  any  part  of  the  heredi- 
taments devifed  to  different  purppfes  from  thofe 
111  the  wilL  Thus  if  a  man  had  devifed  three  ma- 
nors to  J.  S.  and  afterwards  declared,  that  the  de- 
vifee  fhould  not  have  the  manor  of  D.  which  was 
one  of  the  three  5  this  would  not  have  been  any 
revocation  as  to  the  other  two. 


iRoILAbr.6x7* 
Y.I. 
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And  where  B.  having  iflue  four  daughters,  de-  ciarkc  etuxv. 
vifed  his  mefluage  called  N.  and  the  park  and 
lands  tljereto  adjoining  to  truftees,  in  truft  to 
permit  his  daughter  S.  to  receive  the  rents  and, 
profits  until  her  marriage  or  death,  and,  in  cafe 
flie  married  with  the  confcnt  of  two  of  the  truftees 
and  her  mother,  then  to  convey  the  fame  to  her 
and  her  heirs,  but  if  ftie  died  before  marriage, 
or  married  without  fuch  confent,  then  to  con- 
vey to  other  perfons.  Afterwards  S.  married  in' 
ihe  life-time  of  her  father,  and  with  his  confent, 

S  {  2  and. 
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yet  it  is  held  that,  if  it  be  made  to  the  dcvifcd 
himfclf,  to  commence  from  the  death  of  the  dc- 
vifor,  it  is  a  total  revocation  j  becaufc  the  cftatcs 
cannot  ftand  together,  and,  confequently,  by 
making  the  latter  the  teftator  muft  have  in-r 
tended  that  the  former  fhould  not  ftand. 

Cokcv.Biinock,       Thus,  where  C.  dcvifed  his  lands  to  his  fifter 
ro.ja.49.       j^  f^^^  ^^j^  afterwards,  let  the  fame  land  by 

indenture  to  his  fifter  for  fixty  years,  to  comr 
mcnce  after  his  death.  The  queftion  was, 
Whether  the  making  this  leafe  was  a  revocation 
of  the  will  ?  And  it  was  held  that,  i^ng  made  /# 
the  devijecy  it  was  a  revocation  in  toto^2sA  not 
fro  tanto  only. 

ittd.  The  tcftator  having,  in  the  preceding  cafe, 

delivered  the  deed  to  a  ftranger,  to  the  ufe  of 
his  fifter,  which  ftranger  did  not  deliver  it  to 
the  fifter  till  after  the  death  of  the  deviforj  it 
was  argued,  that  the  devifor  intended  that  flie 

■ 

Ihould  have  an  eleftion  to  have  the  fee  or  the 
term,  and,  therefore,  that,  as  fhe  never  agreed  to 
the  leafe,  but  claimed  by  the  devife,  ftie  had  a 
right  to  take  under  the  latter :  Jed  non  allocatur » 

ib.iL  But  it  was  agreed,  in  the  fame  cafe,  una^ 

nimoufly,  that  if  the  leafe  made  to  the  de- 
vifee  had  been  to  begin  prefcntly,  or  futurely 
in    the  devifor's  life-time^    that  had   not  beeip 

9  '  any 


tajr  fevocation  of  the  will  j  for  the  leafc  might 
then  have  determined  in  the  life-time  of  the 
devifor>  and  therefore  have  well  flood  with  his 
will. 


Revocations  pro  tanio^  operating  by  alteration 
of  the  quantity  both  of  the  cftate  and  fubjeft, 
might,  at  common  law,  have  been  cfFefted  by  the 
teftatDr's  declaring,  that  part  of  the  thing  devifcd 
ffaould  not  go  to  the  devifee  j  and  may  now  be  ef- 
fedted  by  his  difpofing  of  any  part  of  the  heredi- 
taments devifed  to  different  purppfes  from  thofe 
ill  the  wilK  Thus  if  a  man  had  devifcd  three  ma- 
nors to  J.  S.  and  afterwards  declared,  that  the  de- 
vifee ftiould  not  have  the  manor  of  D.  which  was 
one  of  the  three  $  this  would  not  have  been  any 
revocation  as  to  the  other  two* 


iRoIl,Abr.6x7* 
Y.I. 


And  where  B.  having  iflue  four  daughters,  de- 
vifed his  mefluage  called  N,  and  the  park  and 
lands  tljereto  adjoining  to  truftees,  in  truft  to 
permit  his  daughter  S.  to  receive  the  rents  and, 
profits  until  her  nrarriage  or  death,  and,  in  cafe 
flie  married  with  the  confcnt  of  two  of  the  truftees 
and  her  mother,  then  to  convey  the  fame  to  her 
and  her  heirs,  but  if  (he  died  before  marriage, 
or  married  without  fuch  confent,  then  to  con- 
vey to  other  perfons.  Afterwards  S.  married  in 
ihe  life-time  of  her  father,  and  with  his  confent, 

5  f  2  and. 
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ihd,  thereupon,  he  fettled  part  of  the  lands  hff 
had  before  devifcd  to  her  upon  her  and  her 
hufband,  and  then  he  died.  And  it  vras  held> 
that  this  fettlement  was  ho  revocation,  a&  to 
the  devife  of  the  remainder  of  the  lands  which 
were  not  fettled* 

BriidcneiiT.  Again,  wherc  B.  by  will  duly  executed  puf* 

f  A&i.      ^^^^^  ^^  ^^^  ft^t^^^  ^^  frauds,  and  dated  in  Offo^ 

supra  19. 49- 59-  ^er  1738,  gave  and  devifed  8co/.  to  his  fitter 

E.  and  alfo  400  /.  to  his  fitter  L.  and  other  fmall 

pecuniary  legacies,  and  then  gave  all  his  real 

and  perfonal  ettate,  not  othefwife  therein  difpofed 

<5f,  after  payment  of  his  debts  and  legacies,  to 

S.   his   brother,    and  appointed  him  executor. 

Afterwards  B.  by  a  fubfcquent  will,  dated  May 

1 741,  and  revoking  all  former  wills,  gave  and 

bequeathed  100/.  to  his  fitter  L.  and  400/.  to 

his  fitter  E.  and  the  rett  and  refidue  of  his  ettate, 

real  and  perfonal,  he  difpofed  of  as  before*     But 

the  latter  will  was  not  executed  according  to  the 

ttatute   of  frauds.     Lord   Hardwicke  being    of 

opinion,  that  thefe  legacies  being  to  be  taken 

originally  as  perfonal,  becaufe  although  the  lat* 

ter  words  created  a  charge  upon  the  land,  yet 

they  were  in  their  primary  intention  perfonal  1 

the  next  queftion  was.    Whether  the  legacies 

given   by  the   firft  will  were  revoked  by  the 

Jecond  /";;  toJOy  they  being  given  differently  and 

*  to 
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t«  different  perfons  ;  or,  whether  the  legacies 
giycn  by  the  fecond  will  were  to  be  confidercd  as 
only  modifications  of  the  firft,  and,  confequently, 
«s  revocations  of  them  pro  tafito  only ;  the  confe- 
quence  of  which  would  be,  that  the  latter  legacies 
would  continue  a  charge  upon  the  land  ?  And 
Lord  Harduifckf  was  of  opinion,  that  the  legacies 
•given  by  the  fecond  will  were  to  be  confidered 
as  part  of  the  money  given  by  the  firft,  only 
new-modelled  or  qualified  j  and  that  the  fecond 
will,  therefore,  was  a  revocation  of  the  firft  fro 
tanto  only  ;  and,  accordingly,  decreed  the  raifing 
•the  lefler  fijms  out  of  the  real  eftatc  of  the 
teftator, 

Having  endeavoured  to  explain  the  principles, 
the  nature,  and  extent  of  revocations  at  com- 
mon law,  we  Ihall  now  confider  how  far  they 
have  been  altered,  added  to,  or  abridged  by  the 
daufe  refpedting  revocations  contained  in  the 
^atute  of  frauds, 

By  that  ftatute  it  is  cnafted,  *^  that  no  de-  29  Car.  ir. 
**  vife  in  writing,  of  lands,  tenements,  or  here- 
'*  ditaments,  nor  any  claufe  thereof,  ftiall  be  re- 
"  vocable,  otherwife  than  by  fome  'fther  will 
'^  or  codicil  in  writing,  qr  qther  writing  declaring 
^*  the  fame,  or  by  burning,  cancelling,  tearing, 
•^  or  obliterating  the  fame  by  the  tcftator  him- 

Sfj  ^^felf. 
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^*  felf,  or  in  his  prefcncc,  and  by  his  direcElions 
^^  and  confent;  but  all  devifes  and  bequeits  of 
^'  lands  and  tenements  Iball  remain  and  continue 
**  in  force,  until  the  fame  be  burnt,  cancelled, 
*'  torn,  or  obliterated  by  the  tcftator  or  his  di- 
"  reftions  in  manner  aferefaid,  or  unlefs  the 
^*  fame  be  altered  by  fome  other  will  or  codicil 
^'  in  writing,  or  other  writing  of  the  devifbr 
*^  figned  in  the  pref^nce  of  three  or  more  witneffes, 
*'  declaring  the  fame,  any  former  law  or  ufage  to 
**  the  contrary  notwithftanding." 


Tcr  Lord 
2  Ack.  ^^u 


Upon  this  claufe  it  has  been  held,  that  it  extends 
not  only  to  devifes  of  lands,  but  alfo  to  thofe  of  a 
fum  of  money  charged  by  will  upon  lands  \  they 
myft  both  be  revoked  in  the  fame  manner. 


Canhiew  8t. 


Upon  the  conftruftion  of  this  claufe  in  the 
ftatute,  it  has  alfo  been  held,  that  it  leaves 
virtual  revocations,  u  e*  revocations  by  conclu- 
fion  and  operation  of  law,  in  the  ftate  in  which 
it  finds  them  j  they  being  founded  upon  maxims 
of  law  built  upon  conclufions  from  a  phyfical 
neceflity,  the  principal  of  which  are,  xhdX  cejfante 
caufay  cejfat  effeSluSy  et  Jublata  fundo  tollitur  id 
quod  fundi  pot^.  Thefe  therefore  were  not 
affefted  by  the  ftatute,  but  remain  a?  they  were 
before, 


Revocations 


Revocations  under  the  ftatute  may  be  cffeftcd 
in  three  ways  j  firft,  by  fome  other  will  or  co- 
dicil in  writing,  or  other  writing  declaring  the 
fame  i  fecondly,  by  an  aft  done  to  the  inftru- 
ment  or  will  itfclf,  an  outward  vifiblc  fign  or 
fymbol  of  revocation,  which  figns  may  be  of 
four  kinds,  and  are  Ipecified  by  the  legiflature, 
viz.  burning,  tearing,  cancelling,  or  obliteration 
by  the  teftator,  or  in  his  prcfence,  and  by  his 
direftions  and  confentj  thirdly,  by  fome  writing 
which  is  required  to  be  executed  in  a  form  diffe- 
rent from  a  difpofing  will,  as  it  is  required  to  be 
figned  in  the  prefence  of  three  or  more  witneiTc^ 
declaring  die  fame. 

In  pointing  out  the  two  firfl  of  thefe  ways, 
the  ftatute  feems  to  have  been  declaratory  only"' 
of  the  common  law,  being  defqriptive  of  afts 
which,  previous  to  the  making  of  this  ftatute, 
would  have  amounted  to  a  revocation;  except 
that  the  tferms  will  or  codicil  in  writing  in  the 
firft  part  of  the  revoking  claufe,  being  referred, 
in  the  conftruftion  of  them,  to  the  fame  words  in 
the  dcvifing  claufe,  it  was  held,  that  a  fecond  will 
or  codicil  in  writing,  amounting,  as  fuch,  to  a  re- 
vocation of  one  already  made  whereby  lands  were 
difpofed  of,  muft  be  fuch  an  one  as  would  be  effec- 
tual to  convey  lands  within  the  devifing  claufe  of 
the  ftatute,  and,  therefore,  fo  qualified  as  the  former 

S  T  4  claufe 
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claufe  required :  for,  after  the  ftatute-,  no  inftru- 
ment  could  be  called  a  will  of  land,  when  every 

• 

devife  therein  refpefting  land  iVas  void,  which 
every  devife  refpefting  land  in  a  will  was,  unlefi 
the  will  were  confornnablc  to  the  ftatute.  There- 
fore, as  fuch  will  could  be  a  revocation,  after  the 
ftatute,  no  otherwife  than  as  being  a  will  of  land^ 
and  a  wiU,  void  as  to  land,  is  not  a  will  of  land, 
fuch  void  will  cannot  be  a  revocation, 

Egsicftonev.  Thus  whetc,   on  a  fpecial    verdift,    it  was, 

Rep.  258.  s.  c!  found  that  J.  S.  by  will,  executed  according  to  the 
Comb"'! 56?'  ftatute,  devifed  the  lands  in  qucftion  to  A. — ^and 
▼KUAtkiz'i.  the  Jury  alfo  found  another  writing  publilhed  by 
cou*pe7hr-  the  teftator  as  his  laft  will,  in  the  prefence  of  three 
hJrtct^Et.  'it)itnejfc$y  revoking  all  other  and  former  wills; 
%twv''  ^nd  that  the  witneflcs  in  the  laft  will  fubfcribed 
v^curkc  ^'^^^  their  names  to  it  vuhere  they  could  net  be  Jem  by 
com"h  Vwo  ^^^  teftator \  which  writing  alfo  gave  the  lands 
juiiscsioo.ie.    tQ  A. — The  laft  inftrument  not  being  good  as 

a  will  to  pafs  lands,  becaufe  the  witneiTes  did 
not  fubfcribe  their  names  in  the  teftator's 
prefence,  the  queftion  was.  Whether  it  was 
not  a  good  writing,  within  ^he  ftatute  of 
frauds,  to  revoke  the  former  will  ?  Et  per  Cu- 
riam,  it  was  not ;  for  a  feconcj  will  muft  be 
a  good  will  in  all  circumftances  to  revoke  a 
former  will. 


So, 
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.    So,  in  the  cafe  of  Omons  and  3^'"^*  wherrf   onyonj  t.  Ty. 

^  ^  rcr,  I  P.  Wiiu 

one  made  his  will,  duly  executed  and  attefted     343-5C.Pr«, 
according  to  the  ftatute  of  frauds  and  perjuries i     vem.  741- 

6  r    J  *       Gilb-Rep-Eo. 

and,  fome  time  after,  having  a  mind  to  change  130^ 
one  of  the  truftees,  he  ordered  his  will  to  be  wrote 
pver  again  without  any  variation  whatfoever 
from  the  firft,  fave  only  in  the  name  of  the  truf* 
*  tee,  and  when  it  was  fo  wrote  over,  be  executed 
it  in  the  frejence  of  three  witnejfesy  and  the  three  ' 
witneffes  fubfcribed  their  names,  but  not  in  bis 
frejence.  The  queftion  was.  Whether  this  fecond 
will,  not  being  good  as  a  will  to  pafs  lands, 
fliould  yet  be  a  revocation  of  the  fi^-ft  ?  And  it 
y^Zi^  held  that  it  (hould  not,  ^ 

With  regard  to  the  fecond  mode  of  revoca?, 
tion  pointed  out  by  the  ftatute,  namely,  by 
burning,  tearing,  cancelling,  or  obliterating, '&c, 
it  is  ncceffary  to  obferve,  that,  thefe  afts  being 
of  .fuch  a  nature  as  that  they  may  happen,  and 
that  by  the  means  of  the  teftator  himfelf,  and  yet 
without  an  intent  in  him  to  revoke,  they  cannot 
of  themfelves  be  confidered  as  fubftantive  revo- 
cations; but  muft  be  viewed  relatively,  with 
alluCon  to  the  temper  of  mind  of  the  teftator 
at  the  period  when  they  happen ;  for  thefe  afts 
are  only  confidered  as  furniftiing  evidence  of 
the  intent  of  the  teftator  to  revoke,  revocation  by 
a  devifor  being  an  aft  of  the  mind,  which  muft 

.be 
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be  demonftrated  by  fome  butward  or  vifiblc  Tign 
or  fymbol.    It  follows  therefore,  that,  as  neither 
of  thefe  ads,  unlefs  done  animo  revocandiy  will 
amount  to  a  revocation,  they  being  in  thenr- 
felves  equivocal,  to  make  either  of  them  a  revo- 
cation, it  will  be  neceffary  to  fhew  quo  animo 
it   was   done  j    becaufe,    unlefs   it   appears   to 
have  been  done  animo  revocrnidi^  it  will  be  no 
revocation  j   for,  if  a  man  were  to  throw  ink 
upon  his  will  inftead  of  fand,   though  it  might 
be  a  complete  defacing  of  the  inftrument,  it 
would  be  no  obliterating;   or,  fuppofc  a  man 
having  two  wills  of  different  dates  by  him,  ftipuM 
direft^he  former  to  be  cancelled,  and  through 
miftake  the   perfon    (hould   cancel  the  latter, 
fuch  an  adl  would  be  no  revotetion  of  the  latter ; 
fo,   if  a   man  having  a  will  confifting  of  twa 
parts,  threw  one  unintentionally  into    the  fire 
where  it  was  burnt,  this  would  be  no  revocation 
of  the  devifes  contained  in  this  part.     It  is  the 
intention,  therefore,  that  muft  govern  in  thefe 
cafes.     And,  in   order   to   explain   fuch  aft  of 
cancelling,   tearing,   burning,   and  obliterating, 
parol  evidence  muft  be  let  in.     The  queftion 
therefore  of  revocavit  vel  non  is   fimilar  to  the 
queftion  of  devijavil  vel  mi^y  viz.  a  queftion  of 
fadt  for  the  confideration  of  a  jury. 


Upon  this  principle  it  has  been  held,  that  if  any 
of<hefe  afts,  viz.  tearing,  burning,  cancelling,  or 

obliteratiner. 
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obliterating,  be  performed  in  the  flighted  manner, 
this,  joined  with  a  declared  intent,  will  be  agbod* 
revocation  (for  it  is  not  neceffary  that  the  will  or 
inftrument  itfelf  fhould  be  totally  deftroyed,  or 
confumed,  burnt,  or  torn  to  pieces)  becaufe  the 
change  of  intent  is  the  fubftantivc  aft,  the  faft 
done  is  only  the  fign  or  fymbol  by  which  that 
intent  is  rendered  more  obvious. 

Thus,  \vhere  an  ejectment  was  brought  to  try   Bibb  on  the 
the  queftion,  whether  a  will  was  duly  revoked,     v.  Thomas, 

,    .  .  ,  ,  ,  rt  ^1  2  Blackft.  Rep- 

It  appeared  m  evidence  that  the  teffator  (who  1043. 
Jiad  for  two  months  together  frequently  declared 
himfelf  difcontented  with  his  will)  being  one 
day  in  bed  near  the  fire,  ordered  M.  W.  who 
attended  him,  to  fetch  his  will,  which  fhe  did 
^nd  delivered  it  to  him,  it  being  dien  whole, 
only  fomewhat  erafed.  That  he  opened  it,  looked 
at  it,  then  gave  it  fbmething  of  a  rip  with  his 
hands,  and  fo  tore  it  as  almpft  to  tear  a  bit  ofi^ 
then  rumpled  it  together  and  threw  it  on  the 
fire,  but  it  fell  off.  That  it  muft  foon  have  been 
burnt,  had  not  M.W,  taken  it  up,  which  (he 
did,  and  put  it  in  her  pocket.  That  the  teftator 
iiid  not  fee.  her  take  it  up,  but  feemed  to  have 
ibme  fulpicion  of  it,  as  he  aflced  her  what  fhe 
was  at ;  to  which  fhe  made  little  or  no  anfwer. 
That  the  teflator  at  feveral  times  afterwards  faid, 
|;hat  was  not  and  fhould  not  be  his  will,  and  bid 

her 
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her  deftroy  it.  That  fhc  faid  at  firft,  So  I  wilf^ 
when  you  have  made  another;  but  afterwards^ 
ufK)n  his  repeated  inquiries,  Ihe  told  him  that  fhe 
had  deftrqyed  it,  though  in  faft  it  was  never  dc- 
ilroyed ;  that  fhe  believed*  he  imagir^ed  it  wa? 
deftroyed.  That  (he  alkcd  him  who  his  eftate 
would  go  to  when  the  will  was  burnt  ?  he  anfwered, 
to  his  fitter  and  her  children.  That  he  afterwards 
pld  a  perfon  that  he  had  deftroyed  his  will,  an4 
ihould  make  po  other  until  he  had  fcen  his  bro- 
ther J.  M.  and  defired  the  perfon  would  tell 
his  brother  fo,  and  that  he  wanted  to  fee,  him, 
That  he  afterwards  wrote  to  his  brother,  faying, 
«*  I  have  deftroyed  my  will  which  I  made ;  for, 
upon  fcrious  confideration,  .J  was  not  eafy  ia 
my  mind  about  that  will"  and  defired  him 
to  come  down,  faying,  ^^  If  I  die  inteftate,  it 
**  wil}  caufe  uneafinefs/*  The  teftator  however 
died  without  making  another  will.  The  Jury^ 
with  the  concurrence  of  the  Judge,  thought 
this  a  fufficient  revocation  of  the  will;  and  fo 
it  was  held  to  be  by  Lord  Chief  Juftice  D^ 
€reyy  et  totam  Curiam^  on  a  motion  for  a  ne^ 
trial  and  the  rule  difcharged  :  the  Chief  Juf- 
tice obferving,  that  this  cafe  fell  within  two 
of  the  fpecific  afts  defcribed  by  the  fl:atute 
of  frauds ;  it  was  both  a  burning  and  a  tear- 
ing: and  that  throwing  it  on  the  fire,  with  an 
intent  to  burn,  though  it  was  only  very  flightly 
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fingcd   and  fell  off,   was  fufficient  within    the 
ftatute* 

And  if  there  be  two  partfe  of  a  will,  and  the 
devifor  cancel,    bum,   tear,    or  obliterate   one 
part,  ammo  revocdnd'h  that  will  be  a  revocation 
of  the  other.     So  it  was  held  in  Sir  Edward  Sey^   Cited  Comyw 
mour^%  cafe,  who,  a  little  before  his  death,  fent    wiii.  '346. 
for  his  will  out  of  his  fcrutore,  and,  in  the  pre-    *  "^^^  ^^ 
fence  6f  feveral  perfons,   cancelled  it,    faying, 
"  /  cancel  my  will^**  and  defired  them  to  bear 
withefs  to  it.     This  was  looked  upon  as  a  fuffi* 
Cient  cancelling  the  duplicate  that  he  had  not 
by  him. 


And  the  fame  point  was  fo  decided  in  the 
cafe  of  Burtofffi>aw  and  Gilbert. 

This  principle,  that  the  effeft  of  the  oblitera* 
ifon,  cancelling.  Sec.  depends  upon  the  mind 
With  which  it  is  done,  having  been  purfued  in 
all  its  confequences,  has  introduced  another  dif- 
tin6lion  not  yet  taken  notice  of;  namely,  that 
of  dependant  relative  revocations,  in  which  the 
aft  of  cancelling,  &c.  being  done  with  reference 
to  another  aft  meant  to  be  an  effcftual  difpofi- 
tion,  will  be  a  revocation  or  not,  according  as 
the  relative  aft  is  efficacious  or  not. 


Burtonftiaw  r. 
Gilbert,  Vid. 
fupra  552-  ec 
Cooper  49.  «t 
Onyons  v.  Ty- 
rer  infra,  ct 
Pre.  Ch.  460^ 
461. 


Thus 
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&y Jc  V.  H/Je>        Thus  where  H  man  made  his  will  irt  ivriting* 

I  Eq.  Ca.  .  .  ® 

Abr.  409.         and,  thereby,  devifed  his  real  and  perfonal  eftate( 
Rep.  155.        to  pay  his  debts  and  legacies^  &c.  and  concluded^ 

**  In  witnefs  whereof,  I  have  to  this  my  laft 
**  will  and  teftament,  containing  nine  flieets  of 
*^  paper,  and  to  a  duplicate  thereof  to  be  left 
•^  in  the  hands  of  A.  B.  fet  my  feal  to  every 
•*  flieet  thereof,  and  10  the  laft  of  the  faid  fhects 
*  my  hand  and  feal  in  the  prefence  of  three  wit- 
«  neffcs,*'  who  all  fubfcribed  their  names  in 
due  foriji  of  law.  Afterwards  the  teftator,  being 
minded  to  add  other  truftees  and  make  fome 
alterations  therein,  fent  for  a  fcrivener,  and  gave 
directions  to  prepare  a  draught  of  inftrudtiona 
for  another  will,  which  the  fcrivener  did  accord- 
ingly, and  the  teftator  read,  approved,  and  fee 
his  hfind  to ;  and  being  at  a  tavern,  and  thinking 
he  had  made  a  new  will,  he  pulled  the  firft  will 
out  of  his  pocket,  and  tore  off  the  feals  from 
the  firft  eight  fheets,  which  the  fcrivener  feeing, 
afked  him  what  he  was  doing  ?  he  replied,  that 
he  was  cancelling  his  firft  wilK  The  fcrivener 
defired  him  to  hold  his  hand,  informing  him 
that  the  other  will  was  not  perfcftcd  j  for  it 
would  not  pafs  real  eftate  for  want  of  being  exe- 
cuted purfuant  to  the  ftatutc  of /rauds  and  per- 
juries. The  teftator  replied,  he  was  forry  for 
that,  and  immediately  defiftcd  from  tearing  off 
any  more  of  the  feals*    In  a  fhort  time  after  the 
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teftator  died  without  having  done  any  thing  fur* 
ther  to  perfcft  the  fecond  will,  or  to  cancel  the 
firft:  and,  on  a  bill  brought  by  the  legatees 
againft  the  truftees,  to  have  a  fpecific  performance 
of  the  trufts  in  the  firft  will,  and  that  the  cftate 
might  be  fold  purfuant  to  the  direftions  therein^ 
it  was  infifted  that  the  firft  will  was  revoked, 
either  by  making  of  the  fecond,  or  by  the  tearing 
off  the  feals  from  the  firft.  But  Cowper^  Chan- 
cellor, held,  that  the  fubfequent  will  could  be  no 
revocation,  as  to  the  reaheftate^  not  being  executed 
according  to  the  ftatute  of  frauds  \  and  that,  as 
to  the  tearing  off  the  feals  from  the  firft  eight 
flieets  of  the  firft  will,  that  not  being  done  animo 
cancellandii  was  no  revocation ;  for,  as  foon  as  the 
teftator  was  told  that  the  other  will  would  not  be 
Efficient  to  pafs  his  real  eftate,  he  immedi- 
ately defifted,  and  left  the  laft  ftieet  entire  and 
Uncancelled. 


•    So,  in  the  before-mentioned  cafe  of  Onyons  v.    ^"y""^  ^-  T^- 

•^  rcr,  fupra  6 ;  ^» 

^yrer^    the   teftator  having,  after  making:  the     ecvid,Hygcv. 
fecond  will  executed  as  before  ftated,  cancelled     Ca.  aht.  77^- 

S.C.  8  Viiu 

the  duplicate  by  tearing  off  the  feal  j   one  quef-     Abr.140.p1. 17. 
tion  was.  Whether  the  cancelling  of  the  former     4  Burr.  1515. 
will  was  a  revocation  thereof  within  the  ftatute 
of  frauds  and  perjuries  ?  And  it  was  held  that  it 
was  not ;  becaufe  that  was  no  Jelf-Jubftftin^  inde^ 
pendant  aft,  but  done  to  accompany  or  in  way 

of 
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©f  afErmation  of  the  iecond  will ;  it  was  don* 
from  an  opinion  that  the  fccondwill  had  adhiallj^ 
revoked  the  firft,  which  induced  the  teftator  to 
tear  that  as  of  no  nfe  j  therefore,  if  the  firll  wai 
not  cffcftually  revoked  by  the  fecond,  neither 
ought  the  a£t  of  tearing  the  firft  to  revoke  it  j 
for,  though  a  man  might,  by  the  ftatutc  of 
frauds,  as  effeftually  deftroy  his  will  by  tearing 
or  cancelling  it,  as  by  making  a  fecond  will,  yet^ 
when  he  intended  to  revoke  the  firft  will  by  the 
fecond,  and  it  was  infufiicient  for  that  purpofe^ 
as  in  the  principal  cafe,  and  the  tearing  and 
cancelling  the  firft  was  only  in  confequence  of 
his  opinion  that  he  thereby  made  good  the  fe- 
cond will,  the  tearing  and  cancelling  fhould  not 
deftroy  the  firft,  but  it  ought  to  be  confidered 
as  ftill  fubfifting  and  unrevoked. .  ^ 

It  is  ncceflary  here  to  obfervc,  that  Lord 
Cowpefy  in  deciding  on  this  cafe,  founded  his 
judgment,  on  the  effeft  of  the  fecond  mil,  upon 
the  fame  principle  as  that  which  governed  his 
opinion  refpefting  the  cancelling;  obferving, 
■'  ^  that  here  was  a  difpofition  of  the  fame  lands  in 
the  fecond  will  to  the  fame  purpofes  as  in  the 
firft  will,  which  (hewed  that  the  teftator  did  not 
mean  to  revoke  his  firft  will  as  to  the  devifc 
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of  thefe  lands,  unlefs  he  might,  by  the  fecond. 
/  will    (at  the  fame  time  that   he  revoked   the 

former) 
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former)  fet  up  the  like  dcvift,  ib  as  to  fake 
cffeft  by  his  fecond  will  i  and  that,  his  fecond 
will  being  never  fo  perfedted  as  to  make  the  de- 
vife  of  the  lands  therein  to  be  good,  the  fame 
devifc  ftood  unrevoked  by  the  former  wilL 

And  Lord  Cowpcr^  as  the  cafe  is  ftated 
by  Peer  Williams^  obferved  that,  even  if  the 
eftates  in  queftion  had  been  given  to  a  third 
perfon>  yet  it  would  not  have  let  in  the  heirs  in 
regard  the  meaning  of  the  fecond  will  was,  to 
give  to  the  fecond  devifee  what  it  had  taken 
from  the  firft,  without  any  confideration  had  to 
the  heir,  and,  if  the  fecond  devifee  took  nothing, 
the  firft  could  have  loft  nothing. 

But  it  is  fubmitted  that  Aefe  c^es  rather  fall  supra^ii 
under  the  diftinftion  before-mentioned,  on  the 
conftruftion  of  the  word  Will  in  the  revoking 
claufe,  as  referred  to  the  fame  word  in  the  de- 
vifing  claufe ;  efpecially  as  that  appears  to  have 
been  the  ground  on  which  the  cafe  of  Eggle-^ 
ftpne  and  Speke  was  determined,  although  in  that 
cafe,  the  teftator  had  devifed  the  lands  to  the 
fame  perfon  in  the  fecond  will  as  was  to  have 
taken  them  in  the  firft. 

And  the  ground  for  referring  fuch  cafe  to  that 
principle  woirfd  be  ftiU  ftronger,  if  the  fecond 
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Will  had  given  the  land  devifed  in  the  firft  wilt 
to  a  third  perfon  j  becaufe>  otherwifc,  it  muft 
come  ^ithin  the  principle  of  thofe  cafes  of  de- 
vifes  of  land  void  in  refpedt  of  the  incapacity  of 
the  devifee  to  take,  which,  as  has  been  Jhewn, 
have  neverthelefs  been  deemed  revocations; 
for,  in  thole  cafes,  the  argument,  that  the  tef- 
tator  did  not  mean  to  die  inteftate,  but  intended 
that  the  one  devifee  (hould  take  what  the  other 
loft,  and  the  other  lofe  what  the  laft  took,  is 
applicable :  becaufe,  the  ftatute  of  frauds  only 
afFe£ted  wills  in^thofc  circumftances  which  are 
therein  particularly  fpecified,  in  all  other  refpeAs 
it  left  them  as  they  were  at  common  law.  There- 
fore, as  before  the  ftatute,  it  was  as  much  of  the 
eflence  of  a  will  that  there  fhould  be  a  devifee  ca« 
pable  to  take,  as,  fince  the  ftatute,  it  is  of  the 
eflence  of  a  will  that  it  fhould  be  executed  ac« 
cording  to  the  forms  prefcribed  by  that  ftatute, 
and,  that  ftatute  has  not  altered  the  nature  of  a 
will  in  rcfpeft  to  the  exiftence  of  a  devifee  ca- 
pable of  taking,  a  devife  made  fince  the  ftatute 
in  favour  of  a  devifee  incapable  of  taking,  will 
ftill  be  a  revocation  of  a  former  devife,  and  yet 
the  latter  devife  will  itfclf  be  void ;  why,  then, 
as  a  void  will  was,  at  common  law,  a  revoca- 
tion, and  revocations  at  common  law  have  not 
been  altered  by  the  ftatute,  a  void  will  muft  be 
ftill  a  revocation,  though  its  inefficacy  arifes  under 

the 
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the  ftatiite,  unlefs  fome  new  ground  Is  furnifhed 
by  the  ftatute  to  diftingUifli  the  cafes:  And  it 
feems  to  have  furnifhed  that  grounds  if  the  word 
Will,  in  the  ftatute,  be  conftrued  to  import  a 
will  duly  made  according  to  the  forms  required 
thereby  j  and  this  mode  of  viewing  the  fub- 
jeft  is  the  more  defirable^  as,  thereby,  that  beau« 
tiful  analogy,  which  renders  the  common  law  of 
this  country  one  of  the  moft  complete  and  no- 
bleft  fyftems  in  the  world,  will  be  preferved  pure 
and  unblemiihed ;  than  which  nothing  can  more 
Conduce  to  the  benefit  of  thofe  whofe  rights  are 
to  be  decided  by  it,  as  it  leads  to  the  eflablifh^ 
mcnt  of  that  certainty  of  decifion  which  is  the 
perfeAion  of  all  human  jurifprudence. 

A  will  may  be  good  as  to  part,  although  other  ^  *;  j 
parts  thereof  have  been  obliterated  by  the  tefhitor  • '^..  ,. 
fubffequent  to  its  execution. 


Thus  in  Sutton  verf,  Sutton^  which  was  a  cafe    Suiton  v.jutton , 
but  of  Chancery  for  the  opinion  of  the  court  of 
King's  Bench,  the  fafts  flated  were,  that  S.  being 
feifed  in  fee  of  a  houfe  at  Batb^  and  of  other  free- 

» 

hold  eftates  of  the  yearly  value  of  300A  an4  of 
other  eftates  of  the  value  of  500  /.  a  year  in  re* 
mainder  after  the  death  of  his  father,  made  his 
will,  and  thereby  gave  all  his  lands  in  pofTcffion, 
reverlion,  or  remainder,  except  the  bot{fe  at  Bath, 

T  t  a  upon 


iipcH  trtifi  to  Jell  and  difpofe  of  the  (aid  lands  i 
and  to  place  the  money  ariiing  therefrom  upon 
real  fecurity^  and  out  of  the  intereft  and  produce 
thereof^  to  pay  his  mftfour  hundred  pounds  a  year^ 
in  lieu  of  fo  much  a  year  which  (he  would  be  in- 
titled  to  by  their  marriage- fettlement.  And  he 
gave  to  his  wifcj  inJatisfaSion  of  the  remaining  50/. 
ivhich  (he  could  claim  by  the  fettlement,  bis  bou/e 
inBatb  for  her  life^  and,  after  her  death,  devifed  it 
to  his  eldeft  fon.  After  reciting  his  wife's  being 
tnfeinf,  he  gave  to  fuch  child,  whether  fon  or 
daughter,  3000/.  to  be  paid  out  of  the  monies 
ari(ing  by  the /ale  of  the  lands,  and  to  be  paid  at 
his  or  her  age  of  twenty-one.  He  did  further  by 
his  will  dire£t^  that,  when  the  eftates  direfted 
by  him  to  be  fold,  were  aftually  fold  and  the 
monies  arifing  from  them  invefted  in  the  faid 
iecurities,  100/.  a  year  (hould  be  given  to  his 
wife  for  the  bringing  up  of  his  daughter  M.  and 
any  after -horn  child  \  and  if  his  faid  daughter,  or 
Juch  after-horn  childy  (hould  happen  to  die  before 
his  or  her  legacy  (hould  become  due,  that  then 
fuch  legacy  (hould  fink  into  the  refiduum  for  the 
benefit  of  his  fon.  After  fome  pecuniary  legacies 
he  gave  the  reft,  refidue,  and  remainder  of  his 
eftate,  &c.  to  his  (on ;  but,  in  cafe  he  (hould  die 
before  twenty-one  without  i(rue,  he  then  gave 
and  bequeathed  the  fame  refiduary  eftate  to  the 
child  with  which  his  wife  was  enfeint^  if  a  fon,  ^s 
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bis  own  for  evet  j  hut^  in  cafe  Juch  child  Jhould 
frove  a  daughter^  then  he  gave  the  fame  reliduary 
eftate  between  his  two  daughters  as  tenants  in  com* 
rtion.    At  the  time  of  making  his  will  the  tefta- 
tor  had  a  Jon  and  a  daughter y  and  his  wife  was  en* 
Jeint  with  another  child  (a  daughter)  afterwards 
named  J.  M.    After  the  date  of  the  will  the 
deflator  /old  bis  boufe  at  Bath,  and  had  two 
daughters  bom^  J.  M,  and  A.  S*    After  the  falc 
of  the  houfe  in  Bathj  and  the  birth  of  his  two 
daughters^  the  teftator^  in  his  own  hand^  'made 
the  following  alterations  in   his  will  i   but  the 
making  thereof  was  not  attcfted,  nor  the  will  re- 
publiihed. — In  the  devife  to  the  truftees  tb€  ex- 
ception of  the  houfe  at  Bath  was  ftruck  out^^ln 
declaring  the  trufts  of  that  devife^  fo  far  as  re- 
lated to  his  wife's  annuity^  he  interlined  the  word 
^^  fifty r  fo  that  the  annuity  was  altered  to  450/* 
^e  bequeji  to  his  wife  of  the  houfe  in  Bath-  was 
STRUCK  OUT,  and  the  remainder  to  hisfon^    The 
recital  of  his  wife's  being  enfeint^  and  the  legacy  of 
3000  /.  were  struck  out,  and,  inftead  thereof^ 
he  inferted  thefc  words,  "  /  give  to  my  two 
^'  daughters  J.  M.  and  A.  S,    aooo/.    each^"^ 
In  the  direction  for  bringing  up  his  daughters 
he  made  the  word  *^  daughter  '*  daughters^  and 
inftead  of  the  words  *^  after-born  child,''  he  in- 
ferted the  names  "  J.  M.  and  A.  S/*    In  the 
claufe  reipcAing  the  lapfe  of  the  legacies,  the 
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word  **  daughter  "  was  made  plural^  the  worda 
'*  after-born  child'*  were  struck  ovt,  and,  in- 
fteadof  "  Wj  or  her**  the  word  "  their'*  wasi 
inlerted.  He  alfo  made  alterations  as  to  his  pe- 
cuniary legaciest  The  refiduary  devije  to  the 
child  of  which  the  wife  was  enfeint  was  like  wife 
STRUCK  OUT,  and  inftead  of  the  word  "  two  '* 
before  *^  daughters  "  he  fubftitutcd  the  word 
THREEt  The  queftion  referred  to  the  opinion  of 
the  Court  was.  Whether,  by  the  will  of  the  tefta- 
tor,  as  altered,  obliterated,  and  interlined  by  him, 
any,  and  what  part,  of  the  real  eftatc  therein  men- 
tioned, pafled  thereby  to  any  perfon,  and  tq 
whom  ?  Which  depended  upon  whether  the  al- 
terations and  obliterations  in  the  wi]l  amounted 
to  a  total  revocation  of  it  with  refpcft  fo  the  real 
ejiatef  And  the  Court  (declining  to  give  any 
opinion  as  to  the  legacies  to  the  daughters^ 
recommending  the  decifion  of  that  point  to  be 
deferred  until  die  fon,  then  an  infant,  fliould 
come  of  age)  as  to  the  devife  to  the  truftces  to 
fell,  were  clearly  of  opinion  it  was  not  revoked 
but  continued  in  Torce  i  and  they  certified  acr 
cording. 

I  now  come  to  the  third  mode  of  revocation 
mentioned  in  this  6th  claufe  of  the  ftatute,  in 
reipeft  of  which  the  reader  cannot  but  have  ob- 
ferved^  that  it  materially  differs;,  in  the  forms 

pre-? 
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prcfcribed  to  attend  the  execution  of  a  writing  for 
the  purpofe  of  revocationj  from  thofe  prefcribed  as 
to  a  difpofing  will  in  the  enabling  claufe^  inafinuch 
as  the  former  requires  the  inftrument  (which  may 
be  either  a  will,  or  codicil,  or  other  writing)  by 
which  a  former  will  is  altered  to  be  figned  in  the 
prefence  of  three  or  more  witnefles  5  whereas  the 
deviling  claufe  requires  the  will  to  be  figned  by 
three  or  more  witnefles  in  the  teftator^s  'prefence, 
but  does  not  require  that  they  Ihould  be  prefent 
together  when  he  figns.  This  difference  in  the 
wording  of  the  claufes  feems  to  have  laid  the 
foundation  for  a  diftinftion  between  a  will,  &c. 
to  revoke  merely,  and  a  will,  &c.  to  devife  and 
revoke  5  for,  if  the  objeft  of  a  will  be  to  devife 
and  revoke,  that  is,  if  it  be  meant  to  be  an  effec- 
tive, operative,  difpofing  will,  if  it  fail  asjucby  it 
cannot  take  effeft  as  a  revoking  will,  &c.  though 
it  be  an  inflrumcnt  duly  executed  according  to 
the  forms  prefcribed  by  the  revoking  claufe  j  be- 
caufe  the  altering  a  will  according  to  the  third 
branch  of  the  revoking  claufe  muft  be  underftood 
of  an  alteration  iy  revocation  merely,  and  not  of 
an  alteration  by  an  inconftftent  dijpofttion^  which 
can  only  be  made  by  a  difpofing  will  executed 
purfuant  to  the  devifing  claufe ;  for,  if  it  were 
otherwife,  the  firft  branch  and  the  laft  branch  of 
the  revoking  claufe  would  clalh,  fince,  by  the 
laft  branch  of  it,  no  will  could  be  revoked  by 
another  will  unlefs  it  were  figned  by  the  teflator 

Tt  4  in 
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to  the  prefence  of  three  witneflcs,  whereas,  ac* 
cording  to  thejSr;^  branch  of  the  revoking  clauft^ 
a  latter  will  may  be  revoked  by  a  will,  codicil,  or 
other  writing,  which,  in  the  conftruaion  of  thcfe 
words,  has  been  expounded  to  intend  a  will,  &c, 
made  according  to  the  forms  required  by  the 
dcvifing  daufe,  (i.  e.J  figned  by  three  or  more 
witneflcs  in  the  teftator's  prefence.     So  that  if 
a  man  would  alter  his  will  by  revocation  only, 
he  may  cffeftuatc  it  either  by  zfirrff  will  execute 
cd  purluant  to  the  devifing  claufe,  or  by  a  re- 
voking will  executed  according  to  the  revoking 
claufe;  but,  if  he  would  alter  his  will  by  difpofi^ 
tion  and  revocation,  he  can  only  efFeftuate  that: 
intention  by  a  ftrift  will,  conformable  to  the  dc- 
Tiiiflg  claufe« 

The  foregoing  obfervations  ieem  to  be  war- 
ranted by  the  decifions  in  the  cafes  of  Eglefio^e 
•«P^M»  ^Zh    and  Spekey  and  Oryotis  and  Tyrcr-,  for,  in  thofe 

cafes,  the  latter  inftruments  were  executed  in  the 
prefence  of  three  witnefles,  as  the  revoking  claufe 
required,  though  they  were  not  figned  by  the 
•  witneflcs  in  the  prefence  of  the  teftator  as 
the  devifing  claufe  required^  but,  being  intend -► 
ed  to  take  efiedt  under  the  devifing  claufe, 
and  not  under  the  revoking  claufe,  they  were 
held  void  and  inefFedual  as  to  both  purpofes ; 
and  would  have  been  equally  fo  if  the  difpofi- 
tions  in  them  had  been  tp  third  perfbns  inftcad 

of 


C    «49    1 

of  to  the  original  devifees ;  becaufe  the  dilpofi^ 
tion  to  third  perfons  would  have  fumiflied  the 
fame  evidence  of  the  teftator's  intent  to  proccc4 
under  the  devifing  claufc,  and  not  under  the  rc^ 
voking  claufe. 

And,  if  this  mode  of  confidering  it  be  right, 
the  propofition,  put  by  Lord  Cawper  on  open- 
ing his  judgment  in  the  cafe  of  Onyons  and 
Tyrer^  will  be  good  law;  namely,  that  if  the    vi<JefP.win, 
teftator  had  by  his  fecond  will  barely  revoked     ^^  *• 
the  firft,  without  deglaring  by  the  fame  aft  his 
intention  to  difpofe  of  his  lands  to  the   fame 
purpofcs  to  which  they  were  devifed  by  the  for- 
mer will,  or  to  a  third  pcrfon,  or,  if  the  latter  will 
had  only  extended  to  the  perfonal  eftatc,  and 
barely  revoked  the  firft  as  to  the  real  eftate,  the 
fecond  will  had  been  a  good  revocation  of  the 
former  as  to  the  lands  devifed  j  the  ground  of 
which  opinion  muft  have  been  that  then,  as  to  the 
land,  the  laft  will  would  have  been  a  mere  revok- 
ing will,  and,  being  duly  executed  according  to 
the  revoking  claufe  in  the  ftatute,  would,  as  fuch, 
have  revoked  the  former  devifing  will. 

A  will,  made  under  the  revoking  claufe  in  the 
ftatute,  will  not  be  valid  for  that  purpofe,  al- 
though there  be  a  Gghature  by  the-  teftator  on 
the  face  of  the  inftrument,  unlefs  that  fignaturc. 

was 
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was  intended  by  the  party  to  give  authenticity  to 
the  revoking  inftrument  j  for  the  name  of  the 
teftator  inferted  on  the  body  of  the  inftrument 
and  applicable  to  particular  purpofes,  will  not 
amount  to  fuch  an  authentication  as  the  ftatute 
requires, 

natflo  V.  King,       Thus  where   K,  feifed  of  the  tenements  in 
^  ' "      queftion  in  fee,  devifed  them  to  his  daughters  D, 

and  S,  and  their  heirs,  and  the  will  was  duly 
rnadc  and  figned,  and  the  name  of  the  teftacor 
written  at  the  bottom  of  it.  Afterwards  K.  hav- 
ing an  intention  to  revoke  the  will  as  to  D, 
dire&ed  the  following  words  to  be  written  on  hia 
will,  viz,  "  We,  whofe  names  are  underwritten, 
do  teftify  that  the  above-named  K.  did,  the  day 
of  the  date  hereof,  publifh  and  declare  that 
the  feveral  claufes  and  deviies  in  his  will,  any 
way  relating  to  his  daughter  D,  fhould  ceafc 
and  be  void,  (he  being  fmce  married  and  her 
portion  paid:  in  witnefs  whereof  we  have  here- 
unto fet  our  hands  this  28th  day  of  Oftober 
i68oj"  and  the  .fame  was  fubfcribed  by  four 
witneffcs  in  his  prefence,  but  K.  did  notjign  the 
Jame  nor  any  other  f  erf  on  by  his  direSion  or  by  him 
autborifed.  Thefe  revoking  words  were  written 
on  xki^Jame  fide  of  the  paper  on  which  the  will 
was  written,  and  immediately  under  the  teftator*s 
name  fubfcribed  thereto.    And  the  queftion  was. 

Whether 


Whether  this  were  a  good  revocation  according 
to  the  ftatute  of  frauds,  not  being  fubfcribed  by 
K.  ?  And,  on  the  firft  argument.  North  Chief 
Juftice,  and  Levins^,  held  that,  inafmuch  as  the 
devifor's  intent  appeared  fully  in  writing,  and  fo' 
there  was  no  doubt  of  fraud  and  perjury,  the 
figning  by  K.  on  the  fame  paper  would  ferve  for 
^11,  and  that  it  was  not  n^aterial  whether  it  were 
figned  on  the  top  or  bottoni  of  the  will  or  writ- 
ing i  becaufe  the  ftatute  did  not  fay  Jubfiribed^ 
but  figned.  But  afterwards,  ^orib  being  re- 
moved and  Levinz  fick,  it  was  held  by  Pember^ 
ton^  Chief  Juftice,  and  Wyndham  and  Cb^rltoti^ 
Juftices,  that  this  was  npt  a  0gnin^  within  th? 
ftatute. 


OF 
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ADevifej  if  not  actually  obliterated  and  de-* 
ftroyedj  may^  althou^  revoked^  be  re- 
vived by  a  fublequent  republication  5  for,  being 
an  ambulatory  inftrument,  deriving  its  efficacT^ 
from  the  will  and  intent  of  the  teftator,  it  may 
be  refcindedj  fulpended,  enlarged,  or  contrafted 
as  CO  its  operation  at  the  pleafure  of  the  devifor. 
And  as,  previous  to  the  ftatute  of  frauds  and 
perjuries,  parol  declarations  were  fufficient  to 
revoke,  fo  were  they  alfo  fuificient  to  republifh  a 
devife. 

At  common  law,  very  flight  words  effeded  a 
republication  of  a  will,  it  being  an  a£t  peculiarly 
favoured.  As  the  fame  rule  ftill  applies  in  cafes 
of  copyhold  dcvifes,  &c.  I  fliall  firft  advert  to 
the  nature  of  a  Republication  at  conunon  law^ 
and  then  confider  Republications  as  they  ftand  at 
prefent» 

Trcviiiian'scafc,       In  TrevUlian's  cafe,  before-mentioned,  it  being 
BendioejsipL   found  that  the  teitator  after  the  32  Hen.  VIIL 

151.   £ait  %  . 

£iu.  et  Tid.  namely^ 
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» 

namely,  in  the  37  Hen.  VIII.  repetivit  affirmavit^ 
€t  allocavit,  diSlam  ultimum  voluntatem  abfque 
nova  Jcriptura  inde,  vel  data  vil  faSa  de  novoi 
judgment  was  given  by  the  Court  of  Common 
Pleas  unanimoufly  in  favour  of  the  devifee. 


Cheefman  ee 
Tqmer,  Stilei 
343, 1652.  Et 
Sir  J.  Bridges 
et  Lord  Chan* 
dos»  ibid  41S9 
1654.  S.L«p€lr 
RoUe,  ChieC 
Juftice. 


And  Rolli  in  his  Abridgment  of  the  caie  of  i  Roiie  Abr. 
Montague  and  Jeffries,  in  which  many  points  are  *  '  '^' 
dated  as  having  arifen  which  are  not  taken 
notice  of  by  any  other  reporter  of  this  cafe,  dates, 
as  one  point  refolved,  this  poHtion,  viz*  If  one 
feifed  of  land  devife  bis  lands  to  J*  S.  and  after* 
wards  purchafe  the  manor  of  D*  and  then  deliver 
the  firft  will  as  his  will,  this  is  a  new  publication 
to  make  the  late  purchafed  lands  pafs. 


And  the  following  cafes  feem  fully  to  fupport 
the  above  propofition  in  Rolle. 

P.  feifed  of  lands  in  A.  and  having  iflue  four   ^eckford  vcrf. 
daughters,  viz.  B.  J.  F.  and  M.  made  his  will,     |^"'''?^'  ^^ 
and  thereby  devifed  all  his  lands  in  A.  to  B.  and     ^|^**|^c^^ 
T.  and  conftituted  them  his   executrixes,    and     ^"^TfJ^^- 
then  purchafed  other  lands  in  A.     After  which 
J.  S.  came  to  P.  the  devifor,  and  defired  that  he 
would  fell  unto  him  thofe  lands  which  he  had 
lately  purchafed :  but  he  replied,   •*  No,  they 
"  (hall  go  with  my  other  lands  in  A.  to  my  execu- 
"  trix's."     And  then,  he  being  fick,  the  will  was 

read 
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read  unto  him,  and  he  faid  nothing  thereto*  (5rt 
the  devifor's  death  one  queftion  was,  Whether^ 
by  thofe  words  ufed  to  a  ftranger  there  was  a  new 
publication  of  his  will  to  make  the  new  purchafed 
lands  pafs  ?  And  it  was  held  by  Fennery  Clenib^ 
zndPopbam^  abfinte  Gawdy^  that  this  was  a  new 
publication  of  the  will  to  pafs  thofe  lands,  the 
words  ufed  by  J.  S.  being  fufficient  to  fhcw  his 
intent. 


Cotton  r.  Got-  Again  where  A.  feifed  of  fcveral  lands  in  D* 

73/73-  ia  made  his  will,  and  devifed  his  lands  in  D.  and 

Car.  i.  s.  c.  i  aU  Other  his  lands  and  tenements  whatfoever  unto 

Mich.  1679,32  his  wifci  and  then  A.  purchafed  other  lands,  and 

Pleat, whcrHt  being  afterwards  difcourfing  with  B. — B.  defired 

the  cafe  upoa  him  to  let  him  have  thofe  new  purchafed  lands  at 

p'liwictfion'^^'  the  rate  at  which  he  bought  them  j  but  he  anfwer* 

teSadaV^d  cd  No,  for  that  he  had  made  his  will  and  fettled 

frS  L^rd^"  ^^^  ^^^^^>  ^^^  intended  that  his  wife  (hould  have 

Korth'Jdfrct  ^^^  whole  of  it.     And  the  queftion  was.  Whether 

fcSerar*aru!  ^^^  fhould  amount  to  a  new  publication  of  his 

iho^Tud^c?  of  ^^^^  ^^  ^  ^^  P^^^  ^^^  "^^  purchafed  lands  ?  It  was 
the  Com.  Pleas  argued  by  Serjeant  Maynard^  that  it  fliould  noti 
unanimoiifly,    bccaufe  it  was  not  averred  that  he  fpoke  thole 

in  favour  of 

chedevifeeiet  v/ords  antmo  iejiandi.  But  the  Court  inclined 
publication  ftrongly  that  this  was  a  new  publication,  and 
been  before  applied  particularly  to  the  lands,  and  that  it  was 
frauds;  bat  the  no  mattcr  for  alledging  quod  dixit  animo  teftandl^ 
are  riot  thera  for  that  muft  nccelTarily  be  intended  when  the 

dircburfe  had  particular  reference  to  the  will.  • 
.8  Buc 
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But  the  laft-mentioncd  cafe  is  differently  put  aVcrn.a(J9. 
as  to  the  words  ufed  by  the  devifor  by  way  of 
republication  in  Vernon-,  the  queftion  being  there 
dated  to  have  turned  upon  the  teftator's  faying, 
"  his  will  was  in  a  box  in  his  ftudy,"  which  was 
held  by  Lord  Chief  Juftice  North  to  have  been  a 
republication^ 

And  the  fame  cafe  feems  alfo  to  have  receiv^  *  siww.^f. 
an  adjudication  in  the  Court  of  King's  Bench  ^  for, 
in  a  ihort  note  of  Eafter  Term,  31  Car.  11.  it  is 
faid  to  have  been  refolved  there,  by  all  the  Court, 
on  a*  trial  at  bar  directed  out  of -Chancery,  that 
thefe  words  **  my  will  in  the  hands  of  J.  S. 
•*  fhall  ftand,"  amounted  to  a  good  republica- 
tion. 

So  any  a6t  of  the  devifor  done  fubfequent 
to  the  revocation  of  his  will,  by  which  he  de- 
monftrated  an  intent  that  it  fhould  iland, 
amounted  to  a  republication. 

As  if  X  man  had  devifed  his  land,  and  after-   44  e.  m.  ^^ 
wards  h^ad  aliened  it  to  a  ftranger,  and  then  had     \  rou!  av. 
repurchafed  it;  and  then,  being  on  his  death-       '^" 
!bed,  and  it  being  brought  to  him,  he  had  been 
defired,  if  it  were  his  lad  will,  to  deliver  it  to  A. 
a  ftander  by,  as  a  fignification  thereof,  and,  if  it 
not,  then  to  retain  it,  and  he  had  delivered 

It 
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It  to  A.  this^  It  feems^  would  have  attiounted  tO 
a  republication. 

Bufley's  cafe,  So  in  Buffty^  cafe  before-mentioned,  though 
l*RoUe  Abr,  »  fubfcqucHt  feoffment  to  the  ufc  of  th€  feoflfor's 
•»7-z-  4-        ^m  ^as  hel^i  to  be  a  revocation  of  a  will  ^rw/- 

^1^  i»tfi/if »  yet,  the  reference  of  the  feoffhienc 
to  the  will  was  held  to  give  it  effcft,  that  ope- 
rating as  a  new  publication. 

Biontague  verf.  But  if  a  man  had  devifed  land  in  fee  to  T.  S* 
Abr.6is.8.     and  made  his  own  daughter  executnx,  and  had 

afterwards  made  a  feofiinent  in  fee  to  a  (tranger 
to  the  u(e  of  himfelf  for  his  life,  the  renu'mder  to 
his  wife  for  life,  the  remainder  to  his  own  right 
heirs ;  and  then  the  deviibr  had  added  and  in- 
ferted  thefe  words  in  his  will  with  his  own  hand, 
**  I  make  my  wife  and  my  daughter  my  execu« 
*'  trixes  of  this  my  laft  will  and  teftament,'*  and 
had  alfo  put  in  and  interlined  a  truftee  in  lieu  of 
one  named  in  the  will,  who  was  dead,  and  had 
inferted  a  new  legacy  to  his  wife;  it  feems  that 
thefe  ads  had  been  no  republication  for  the  land  ^ 
vUcinfra,fomc  bccaufc  thc  making  new  executors  and  giving  a 
^  AuTSi.  legacy  do  not  aftedt  the  land,  nor  (hew  any  in- 
tent that  this  ihall  be  his  will  for  his  land  but 
only  for  his  goods.  But  the  reporter  adds  a 
iuHtatuu 


But 
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But  Lord  Hardwickey  in  the  cafe  of  Carte  and   3  Atk.  iSo. 
GartCy  faidj  there  was  no  doubt  but  that  the  ad- 
dition of  a  codicil  was  a  republication  of  a  will. 
But  this  pofition  requires  fome  diifcuflion^  as  fe- 
vf  ral  nice  queftions  have  been  made  thereupon. 


In  the  cafe  of  ^eckford  and  Pamecotty  beforc- 
nvcntbned,  it  was  found,  by  fpecial  verdift  in 
ejcdfanent,  that  the  teftator,  after  making  the 
new  purchafe  of  lands,  had  the  will  read  to 
him,  and  faid  nothing,  but  gave  feveral  lega- 
cies of  goods,  and  caufed  them  to  be  written 
and  annexed  thereto  in  a  codicil ;  and  one  quef- 
tion  was.  Whether  the  annexing  the  codicil  to 
the  wiU,  it  reJpeBing  goods  only,  was  a  new  publi- 
cation thereof  to  make  the  lands  pafs  ?  And  the 
reporter  dates,  that  Fernery  Juftice,  held,  that 
the  annexing  the  codicil  thereto  was  a  new  pub- 
lication ;  for,  thereby,  the  teftator  affimied  that 
it  Ihould  be  his  will  at  that  time :  but  the  other 
Juftices  doubted  thereof  j  becaufe  he  'did  not 
Ihew  thereby  any  intent  that  this  will  fhould  be 
for  his  purchafed  lands,  nor  that  he  then  re- 
membered them.  And,  afterwards,  Permer  came 
into  the  opinion  of  the  reft  of  the  Juftices  en  the 
other  point. 


Beckford  y. 
Parnecott> 
Supra  653. 
Cro.  Eliz.  49  ji 
S  C.  X  Roll. 
Abr.  618.  8. 
and  this  cafe 
is  there  faid 
have  been  de« 
termioed  on 
the  grouiid  of 
the  codicil  an-* 
nexed  ;  et 
S.C.  I  Eq.Ca. 
Abr.  406.  PI.  5* 
but  in  the  prin- 
cipal reporters 
it  is  ftated 
othcrwife* 


N.  B.  Gawdy 
diftinguiihed 
between  a  new 
publication 
and  a  mere  al« 
Inwance, 
GiHildfli,  150* 

VuL  &ipni653^ 


In  the  cafe  of  JlforJ  and  Alfordy  which  was^  ^if^j^' 
adevife  of  a  leafc  that  was  afterwards  renewed     iP-wiii.  i«t. 

1  Vertu  109. 

Uu  by 
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Supra  5S4.  ty  chaitging  a  life  ;  it  was  held  that  a  codicil, 
(A^/ti^^  ^iCc  unnexed  to  the  will  after  the  renewal,  though  it 
^L^^^  C^.  ^^*  ^^  »^//r^  ^f  theleajcy  was  a  republication  of 
^jLf^^^^^^L    the  wiu/y 

And  a  codicil^  though  ;ro/  annexed  to  a  will^ 
is  a  republication,  if  it  clearly  relates  to  the 
/ubjeSt  matter  of  the  will,  thereby  plainly  evincing  - 
that  the  devifor  contemplated  that  as  his  will^ 
at  the  time  of  the  codicil  made. 

Acherky  V.  Thus,  wherc  V.  by  his  will,  dated  17th  Ja^ 

Vernon,  '  '  '  i        j 

comyiis  381.  nuarj  17 11,  after  feveral  dcvifes,  gave  the  rc- 
3  Brown'f  ca.   fj^^c  of  his  real  and  pcrfonal  eftate  to  truftees, 

Par.  «Eq.  Ga.  ^ 

Abr.769. 1,     their  heirs,  executors,   and   adminiftrators,  on 

I.  Vez.  ^43. 

5.  L.  Rider  truft  to  vcft  the  refidue  of  his  perfonal  eftate  in 
3'p.  Will!  399.  lands  of  inheritance,  and  that  his  truftees  ihould 
61 6w  ftand  letfed  and  pofTefled  of  his  real  and  per- 

fonal  eftate  to  the  ufes  therein  mentioned.  Af* 
tcrwards  V.  purchafed  feveral  fee-farm  rents, 
affart  rents,  and  lands  and  tenements,  fome  of 
which  rcfted  on  agreement  only.  Then  V.  by  a 
codicil,  made  two  days  before  his  death,  re- 
citingy  that  be  had  made  a  wtlU  dated  17  th  Janu^ 
afy  ijji,  thereby  ratified  and  confirmed  the  will, 
e;iccpt  in  the  alterations  thereinafter  mentioned. 
He  then  made  feveral  alterations  in  his  legacies 
and  devils,  and  gave  all  the  lands  by  him  pur- 
chafed fince  his  will,  to  bis  truftees  and  executors 


[    659    1 

ih  his  will  named>  to  the  fame  ufes^  and 
fubjeft'to  the  fame  trufts  to  which  he  had  de- 
vifed  the  bulk  of  his  cftate ;  and  then  he  re- 

m 

voiced  his  will  as  to  three  of  the  truftecs  thereirti 
and  nominated  two  new  ones  in  their  ftead,  and 
devifed  his  eftates  to  them  accordingly;  It  was^ 
among  other  things,  obje<3:ed>  that  the  codicil^ 
icing  hy  a  /eparate  and  dt/iin^  injlntmehty  did 
not  amount  to  a  republication  of  the  will :  but 
it  was  decreed  in  Chancery^  by  Lord  MacUsfieldi 
that  the  teftator's  figning  and  publilhing  this  co« 
dicil-  was  a  republication  of  his  will^  and  'bodi 
together  made  but  one  will  \  ^d  thatj  thereby, 
the  lands  contracted  to  be  piircbafed,  and  all  his 
real  and  perfonal  eftate  did  well  pafs^  And  this 
decree  was  affirmed  on  appeal  to  the  Houfe  of 
LordSi 

So>  in  thtf  cafe  of  'Potlir  and  Potter^  where  one   p^«w  and 
deviled  his  manors  of  A.  B.  and  C.  and  all  his     t  ve:^.  437- 
mefluageft,  lands>  tenements^  and  hereditanients, 

in  the  county  of- or  clfcwhere  in  any  part 

bf  England,  fubjeft  to  an  annuity,  to  the  ufc  of 
P.  for  life,  remainder,  &c.  and,  afterwardsi  en- 
tered into  an  agreement  for  the  purchafe  of 
lands ;  and,  then,  made  two  codicils^  the  latter 
t)f  which  was  on  a/eparaie  paper,  and  though 
hot  dated,  was  agreed  to  have  been  made  about 
foUr  VH*  five  days  before  his  death  j  and  recited 

y  u  2  therein 
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therein  that,  having  in  his  will  apJ)ointcd  fci^erif 
limitations  and  remainders  of  his  eftate,  fomc  of 
ivhich  were  not  agreeable  to  his  prefent  intent^ 
he  revoked  fo  much  as  Ihould  be  found  incon- 
fift^nt  with  that  codicil,  ratifying  and  confirming 
the  other  parts  which  ihould  not  interfere  there-^ 
whh;  This  paper  was  attefted  as  *'  figned, 
**  fealed,  dnd  pdblilhcd,  and  declared  by  the 
^<  teftator,  as  a  codicil  to  his  laft  will  and  tefta- 
"  ment."  It  being  contended,  that  the  firft  co- 
dicil would  not  amount  to  a  republication  of  the 
will  as  to  the  lands  newly  purchafed,  the  ^ce- 
ment refpe^ting  them  not  being  to  be  carried 
jxiio  execution  until  fubfeqiient  to  the  date  there- 
of i  the  queftion  ivas,  WhetHef  the  laft  codicil, 
which  was  fubfequent  to  the  time  ftipulated  for 
carrying  the  agreement  into  execution,  was 
a  republication  of  the  will  as  to  thefe  lands  ? 
And  it  was  contended,  that  it  could  not  be  a 
republication,  becaufe  it  was  not  by  Way  of  irt- 
dorfement,,  or  annexed  td  the  will,  or  (hewn 
that  the  will  itfelf  was  at  that  time  before  the 
teftator.  But  Sir  John  Strange^  Mafter  of  the 
Rolls,  was  of  opinion,  that,  notwithftanding  thefe 
objcftions,  the  latter  codicil  amounted  to  a  re-^ 
publication ;  becaufe  it  was  an  exprefs  declara- 
tion, that  the  reft  of  his  intent,  not  inconfiftent 
therewith,  Ihould  continue  and  be  confirmed; 
and  his  honour  faid^    that  it  might  be  mif- 

chievouft 
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chkvous  to  hold)  that  no  republication  could  be, 
but  by  the  teftator's  taking  the  will  in  his  hands 
and  republishing  it  by  an  indorfeirient  oil  it,  or 
annexing  the  co4icil  to  the  will  itfelf  j  the  per-r 
fon  intending  to  republifh  nnght  be  at  a  ^iCr 
pance  from  the  wjU  jtfelf,  or  might  not  have  // 
jn  his  power,  by  its  l?cing  in  cijftody  of  another ; 
^nd  the  teilatpr  might  know  the  fubftance^ 
;hpugh  he  coujd  pot  rppeat  the  particulars. 

And  it  was  admitted  by  the  counfel,  in  tljp   Gibfonr.Mpnt. 

forty  X  Yc|p» 

cafe  of  Gi^/on  and  Montfort^  that,  if  there  was.    489*  49 3»  ^ 

'<  1      r  Potter  ▼.  Pot- 

in  a  codicil,  a  general  claufe  of  confirmation  of    tcr,  i vez.  437. 

•  ct  fupni  zo7« 

a  will  5  as  if  the  teilatpr  ^herein  fty,  "  /  c&nfirrn  659. 
*^  my  wily'  this  would  make  fbat  codicil  amount 
(o  a  republication ;  becaufe  it  would  be  the  fame 
as  if  the  teftator  had  republiftied  every  devife  in 
the  will  over  again.  And  of  that  opinion  vjras 
J^ord  Hqrdwich.  ' 

This  point  was  alfo  (b  decided  in  the  cafe  of  ^te  v.^vv 
Doe  on  the  demife  of  Pate  againft  Davy.  There  ^^p®*^  *5^- 
D.  by  will,  in  1767,  after  giving  feveral  legacies, 
made  the  following  refiduary  devife ;  *'  And,  as 
to  all  the  reft  and  refidue  of  my  eftate,  of  what 
nature,  kind,  and  quality  foever,  I  give,  devife, 
and  bequeath  the  fame  unto  W.  P.  &c.  ac- 
^^  cording  to  the  nature  of  the  refpeftive  eftates." 
Tjie  teftator   then  purchafed  fome   cuftomarjr 

U  u  3  cftates^ 


I 
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f  ftatesj  and  afterwards  furrendered  them  to  fbch 
ufes,  intents,  and  purpofes^  as  he  thould  by  his 
|aft  will  and  tcftament  in  writing  t|icrcof  direft^ 
limits  and  appoint,  tie  then  nude  a  podicil, 
by  which,  reciting  that  he  had,  by  his  will,  de- 
vifed  all  his  fee-farm  rents  in  manner  therein 
pientioned,  he  devifed  the  fame  to  C.  D.  &c, 
and  then  proceeded  as  follows :  "  I  do  hereby 
f'  ratify  and  confirm  all  and  every  the  gifts,  de- 
"  vifes,  and  bequefts  contained  in  my  faid  wiU^ 
except  what  I  have  hereby  altered.  And  I 
do  defire,  that  this  prefent  writing  may  be 
*'  annexed  to,  accepted,  and  taken  as  a  codicil 
*'  to  my  will,  to  all  intents  and  purpofes/'  And 
the  queftion  was,  Whether  the  execution  of  the 
codicil,  fubfequent  to  the  purchafe  and  furrender 
of  the  copyhold  eftates,  amounted  to  fuch  a  re- 
publication of  the  will  as  to  pafs  them  ?  lt\  . 
favour  of  the  heir  at  law,  an  attempt  was  made 
to  diftinguifli  this  cafe  from  that  of  a  deyife  of 
freehold,  upon  the  groqnd,  that  at  the  date  of 
the  will  the  teftator  had  no  copyhold  eftate, 
clearly  then  he  had  |io  intentio;i  to  pafs  any 
eftate  of  copyhold  to  the  devifee.  Then  he, 
afterwards,  purchafed  the  lands  in  queftion,  and 
furrendered  them  to  /ucb  ufes  as  he  Jhould  de^ 
flare  by  his  laft  w^ill^  npt  to  the  uses  de- 
PLARED  or  U  be  declared  ^  If  is  laft  will.  He 
^hen  made  a  codicil,  by  which  he  ratified  and 

fon^mc^ 
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confirmed  every  gift  in  his  will,  except  what  Tic 
had  particularly  altered  by  it.  This  then,  it 
was  faid,  was  a  ratification  only  of  what  he 
had  before  exprefsly  given  by  his  wilh  But, 
the  will  contained  no  gift  or  devifc  of  any 
copyhold  lands,  nor  did  the  codicil  refer  to  any ; 
on  the  contrary,  it  was  clear  that  the  only  ob- 
je6t  the  teftator  had  in  adding  the  codicil  was, 
to  make  the  particular  alteration  there  men«> 
tioned  -,  confequently  the  copyhold  lands  were 
undiipofed  of^  and  the  heir  at  law  was  entitled 
to  them  by  defcent.  SeJ  per  Curiam,  the  cafe  of 
jicberley  and  Vernon  is  in  point, ,  that  the  codicil, 
reciting  that  the  teftator  had  made  his  will,  and 
ratifying  and  confirming  it  in  the  alterations  afore* 
mentioned,  was  a  republication  of  the  will,  and 
both  together  made  but  one  will,  whereby  the 
lands  purchafed  after  the  will  pafled* 

And  Lord  Hardwicke,  in  the  above-mentioned   cibfon  r. 
cafe  of  Gii/on  and  Montford,  thought  that,  if    i  v^z^489.       ^ 
.  the  propoiition  there  admitted  was  Jaw,  then     ^'^'  ^^^^  ^' 
any  other  words  that  amounted  to  a  confirma^* 
tion  of  a  will,  would  do  as  well  as  words  .ex- 
prefsly confirming  it.    And,  therefore,  that  the 
codicil    in   the    principal    cafe    reciting  that, 
**  whereas  the  teftator  had,  by  his  laft  will  of 
^'  fuch  a  date,  given  and  dev^ifcd  to  his  >cxe- 
^'  cutors  a  fum  of  money  in  truft  for  A.  and 

U  u  4  ^^  another 
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**  another  in  truft  for  B.  he  revoked  thofe  Icga^ 
'<  gacles,  and  desired  that  writing  Ihould   be 
**  a  further  part  of  his  faid  laft  will  and  tefta- 
**  ijicnt,'*  amounted  to  a  republication  to  give 
the  will  operation  upon  Unds /ui/equen^fy  pur^ 
ehafed^  under  a  fweeping  claufe,  **  as  to  all  the 
♦'  reft,  refidue,  and  remainder  of  the  teftator's 
^  real  and  perlbnal  eftatc  of  what  nature   and 
^'  kind  foever ;"  for,  his  Lordfhip  faid,  though 
there  were  not  the  words,  /  confinh  my  will^  yet 
there  were  the  words  I  desire,  &c,  between 
which  and  an  a£hial  cohJirmarion  there  ieemed 
very  little  diftinfbion.    But  the  cafe  going  off 
upon  another  ground^^  no  judgment  was  given 
thereupon. 


Aeherley  t. 
Vernon, 
Corny ns  iSx< 
9  Mod.  78. 
X  Vez  442. 
Ci.  T.  Holt 

748. 15*. . 


«  Note,  this 
flatiuedoes  not 
extend  to  co- 
pyholds, vid. 
Burlrett  ▼. 
Burkett, 
a  Vcm.  498. 
£q.  Ca.  Abr. 
40a-  4. 


H^r.l  V.  Dunch, 
fuprn  615, 
2  Ja.  II. 


Before  I  nnakc  any  further  obiervations  upon 
this  part  of  my  fubjedl,  I  ihall  advert  for  a 
moment  to  the  ftatutc  of  frauds  and  perjuries, 
and  confider  what  effeft  that  had  upon  repub- 
lications of  wills  relating  to  land.  And  it  is  held 
that,  flnce  that  ftatute,  no  codicil  can  amount  to 
a  republication  of  a  will  of  land,  unlefs  it  comply 
with  the  forms  thereby  rec^uired,  and  be  figned 
and  publiihed  by  the  teftator  in  the  prefence  of 
three  witneffes,  who  atteft  the  fam^\ 

And,  in  the  cafe  of  JMl  and  Dun^b,  the  quef- 
tion,  Whether  this  ftatutc  extended  to  republica- 
tions 
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tions  by  parol  was  agitated ;  for^  it  being  provedi 
in  that  cafe^  by  four  or  five  witnefies,  that  the 
teftator^  after  the  mortgage,  declared  that  his 
former  will  fhould  ftand  j  Sir  John  ChurchilU 
Mailer  of  th^  Rolls^  though  it  was  obgefted  that 
fuch  parol  declarations,  lince  the  ftatute  of 
frauds  and  perjuries,  wovld  not  amount  to  a 
new  publication,  was  of  opinion,  that  thg 
would  \  obferving,  «  that  there  were  four  things 
^*  which  equity  favoured,  livery,  attornment^ 
*^  affent  to  a  legacy,  and  the  new  publican 
*'  tion  of  a  will ;  in  either  of  which  cafes,  he 
*^  laid,  a  flender  evidence  would  ferve  the 
*'  turn/'  .  However,  the  cafe  was  decided  by 
the  Chancellor,  upon  an  appeal,  on  a  different 
ground. 

But  this  opinion  of  the  Mafter  of  the  Rolls  has 
fince  been  over-ruled  j  it  having  been  held,  that 
the  deviling  claufe  in  the  ftatute  of  frauds  and 
perjuries  put  an  end  to  all  parol  republications  of 
devifes  of  lands,  as  the  revoking  claufe  did  to 
all  parol  revocations ;  fince  the  admitting  them 
would  be  attended  with  all  the  inconvenience,' 
mifchief,  and  fraud,  that  the  ftatute  was  intended 
to  obviate.  In  the  Ipirit  of  it,  therefore,  though 
not  in  the  exprefs  words,  it  extended  to  thefe 
cafes ;  for  the  effed  of  a  republication  is  to  de- 
vife,  and  the  ftatute  fays,  <'  that  all  devifes  of 

*'  lands 
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.^  lands  and  tenements"  ihaU  be  made  as  there* 
io  is  dire£led. 

BtettfrT.Sft.  Thus  Lx>rd  Hardwuke  held^  in  the  cafe  of 
l^G^u!'  Martin  and  Savage,  that  parol  evidence  of  4 
2o»it^WL  republication  could  not  now  be  admitted,  as  it 
^l%^.    ^o«ld  elude  the  ftatute  of  frauds.  '  In  that  cafe 

the  teftator  declared,  ^^  that  his  will  was  in  the 
**  cuftody  of  S.  and  that  it  was  and  would  be 
**  ftiil  bis  will  j"  and  the  point  wasy  Whether 
this  declaration,  which  was  fublequent  to  a  iet« 
tlement  by  fioe  that  had  revoked  the  will  by  al- 
tering the  eftate,  was  a  republication  of  the  will  ? 
And  it  was  decided  by  his  lordihipi  that  it  was 
not  a  republication. 

But,  as  conftruftive  relocations  were,  in  the 
expofition  of  the  revoking  claufe  of  the  ftatute 
of  frauds,  confidered  as  out  of  its  purview  j  bc- 
caufe  conftru6tiv6  revocations  do  not  depend 
upon  any  parol  declarations  of  the  devifof,  but 
are  confequences  of  law  arifing  from  fa£ts,  the 
cxiftence  of  which  is  capable  of  proof,  without 
recourfe  to  the  parol  declarations  qf  the  d^vifor^i 
•.  not  liable  to  mifreprefentation,  and  iiuilepcpdant 
of  any  intent  to  revoke  expreffed  ;  fo,  rcpublir- 
r  cations,  wherever  the  analogy  holds,  feem  like- 

wife  to  be  out  of  the  ftatute :  for,  where  the  re-?, 
publication  is  a  conclufion  from  (^^^  4nd  does 

not 
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notdepend  upon  parol  declaration,  the  cafe  is  con-^ 
fidered  as  not  within  the  ftatute.  As  in  the  cafe 
of  a  teftator's  making  two  wills,  the  latter  of  which 
is  repugnant  to  the  former,  and  of  courfe  a  revo^ 
pation  of  it  $  yet,  in  that  tfaie,  if  the  teftator 
^eftroy  the  lad  and  leave  the  firft  perfect  and 
unobliterated,  thofe  afts  taken  together  amount 
to  a  republication ;  becaufe  iiich  tranfadbions  are 
not  within  the  ftatute,  not  b^tng  expofed  to  the 
pnfcbiefs  it  i^^  intended  to  remedy. 

As  to  devifei;  of  leafehold  eftates,  the  law  of  re-.  ,  j^jj^^  ^^^ 
publication  remains  the  fame  as  it  was  before  the  ^^n^^f^^ 
llatute  of  frauds.  And  Lord  H(trdwick^  feems  to 
|iave  been  of  this  opinion,  in  the  cafe  o^Abney  and 
A^ller.  There  the  fa&  of  republication  infilled 
upon  was,  that  the  teftator,  after  renewing  his 
leafes,  being  looking  for  another  paper,  and  the 
perfon  who  was  aififting  him  having  taken  up  his 
m\\  by  miftakc,  he  faid  "  tbat  is  my  wHl^'*  not 
meaning  to  republifti  it,  but  tojhew  that  it  was 
not  the  paper  be  wanted.  And  his  lordfliip 
pbferved,  that  to  make  it  a  republication,  there 
muft  be  ^nimus  republicandi  in  the  teftator;  from 
whence  wp  may  infer,  that  he  was  then  of  opinion, 
that  fuch  a  declaration  animo  republicandi  would 
|iave  been  effeftual, 

Having  faid  thus  much  upon  the  operation 

of  the  ftatute  of  frauds  as  to  the  republication 

pf  wills,  it  is  ncceffary  to  recal  the  attention 

f  '  of 
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of  the  reader  to  the  par(  of  our  fubjieft  that 
relates  to  the  annexing  codicils  to  wills^  which, 
without  this  digreffion^  niight  have  involved 
bim  in  Ibme  confufion. 

We  have  already  fccn.  Lord  Hardtf^Uke  wns 
of  opinion,  that  no  exprefs  words  were  neceflary 
to  make  a  codicil  not  annexed,  a  republica- 
tion of  a  will,,  if  the  will  were,  in  effed,  coq-* 
firmed  thereby  i  and  that,  therefore,  a  tcftator's 
defiring  that  a  writing,  in  nature  of  a  codi- 
cil, (hould  be  part  of  his  lafl  will  and  tefta- 
ment,  amounted  to  a  republication,  as  coi^- 
firming  the  will.  It  remains  for  us  here  to 
obferve,  that,  if  thiit  dgftrinc  lye  true,  (apd  the 
great  principle  laid  down  as  to  teftamentary 
difpofitions,  that,  in  favour  of  the  power  of 
devifmg,  forms  of  exprefllon  (hall  generally  be 
difpenfed  with,  (eems  fully  to  warrant  it,)  every 
codicil^  if  executed  according  to  the  ftatuie^of 
frauds,  will  amount  to  a  republication,  thou^ 
It  relate  only  to  perfonal  eftate  and  be  not 
annexed  to  the  will  j  for^  every  codicil  is  un- 
doubtcdly  a  further  part  of  a  map's  laft  will, 
whether  it  be  /aid  Jo  injuch  codicil  or  |iot,  and,  9s 
fuch,  furniflies  conclufive  evidence  of  the  tef- 
tator's  confidering  his  will  as  exifting  at  that 
time.  By  confequcnce,  then,  it  is  a  confirma- 
tion of  the  will,  for  it  is,  in  law,  annexed,  all 

codicijs 
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^dicils  being,  m  contemplation  of  law,  faftened 
to  the  will,  and'Conlidered  as  a  part  thereof. 
And  Lord  Hardwicke,  in  the  cafe  of  Gii/an  ,  v«.  ^^ 
and  Montford,  feems  to  have  been  Itrongly  in- 
clined in  favour  of  this  opinion,  that  a  codicil^ 
although  only  relating  to  perfonal  property,  Co 
executed,  would,  though  not  annexed,  anwunt 
Co  a  republication  of  a  will. 

Upon  a  clofe  infpe£lion  of  the  authorities 
that  feem  to  oppofe  this  propofition,  they  will 
be  found  of  little  weight;  confifting  either  of 
cafes  ioofcly  reported,  determined  by  conient, 
Or  mere  cHier  diffa  not  neceffarily  arifing  from 
the  cafes  in  which  they  were  flung  out  by  the 
Court. 


The  leading  cafe  of  this  defcription,  is  that  of  ^^«on  r.  Lady 

Lifton  and  Loidy  Falkland.    The  material  fafts  aChan.Re^ 

in  which  were  thefe  :   L.  devifed  part  of  his  » vem. W. 

lands  to  his  wife  for  life,  and,  as  to  all  other  his  Laofdown's 

lands,  tenements,  and  hereditaments  eul  of  Jet-»^  comyns  ^84. 

tlementy  he  gave  and  devifed  them  to  S.  and  his  that  cafe  was 

heirs,   upon   certain   conditions    therein   men-  and  it  involved 

tioned,  and,  in  default  of  performance  of  the  tion',viz.\viii* 

conditions,  then  to  go  over  as  therein  limited.  Hcli-lufcdM* 

After  making  this  will,  I.,  foreclofed  the  equity  Sl^l^lwai, 

of  redemption  of  feveral  mortgages,  and  pur-  S5"for2^a 

chafed  other  lands  of  inheritance.     Then  L,  "t^flT^. 

made 
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mhaift}  And    made  two  codicils^  wbub  be  direOed  Aould  it 
greed  between    anncxcd  to  bts  wtH,  giving,  thereby,  fome  patrti^ 

thepanics/and  ,  .  ,  . 

no  adjudica.  cuUr  legacies.  There  were  three  witneffes  to 
prc.ch.'44o.'  each  codicil>  but  neither  of  the  codicils  were 
^far  as  it  af.  annexed  to  the  will,  that  being  in  the  country* 
nowd^fculrmg'  After  the  death  of  the  tefl:ator,  it  was  objcAed, 
"oteuinAchcr-  On  z  qucftion  as  to  the  effcft  of  thefe  codicils^ 
^^nT^  ^^^^     that  they,  not  being  annexed  to  the  will,  could 

not  amount  to  a  new  publication  thereof,  and, 
confequently,  that  the  fieehold  land,  purchalcd 
after  making  the  will,  did  not  pais  therd>7« 
On  the  other  fide  it  was  contended,  that  the 
'  making  of  the  codicils,  and  directing  that  they 
(hould  be  annexed  to  his  will,  would  amount  to 
a  new  publication  thereof,  though  they  were 
not,  in  faff,  annexed;  becaufe  he/ therein,  took 
notice  of  his  will,  and  then  the  new  purchafed 
lands  would  pafs.  Sedper  Curiam^  confifling  of 
Tracy ^  Trevor  Malter  of  the  Rolls,  and  my 
Lord  Chancellor ;  the  new  purchafed  lands  did 
not  pafs  by  the  will,  the  codicils  made  afterwards 
not  being  annexed  thereto,  and,  therefore^  not 
amounting  to  a  new  publication*  An^this  de- 
cree, it  is  faid,  was  confirmed  by  the  Houfe  of 
Lords* 

ChoimoDdicyv.  Again,  whcrc  a  codicil  revoked  a  devife  of  A 
St^Tvli?  houfe,  garden,  and  eftate  at  Richmond,  direding 
^^*  it  to  be  fold,  and  the  money  arifing  therefrom  to 

be 
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be  laid  out  in  the  purchafe  of  freehold  lands  lA  ,. 
Chefhire^  to  be  fettled  to  the  fame  ufes  as  direded 
by  the  will  touching  the  refidae  of  the  teftator'^ 
perfonal  eftatc  j  it  was  held  by  Sir  Jojeph  Jekyl^ 
Mailer  of  the  Rolls,  that  this  codicil  did  not  pais 
lands  purchafed  after  the  will  made. 

And  Sir  John  Strange  is  reported  to  have  faid,    cited  «  Ve»- 
in  his  judgment  on  the  cafe  o(  Potter  and  Pottery       ^ 
that,  if  the  codicil  in  that  cafe  had  only  related 
to  peribnal  eftate  it  would  not  have  done ;  but 
that  was  not  the  queftion  there  in  judgments 

On  thefe  feveral  authorities  thefe  oblervations 
occur;  namely,  that,  as  to  the  leading  cafe  of 
Litton  and  Strode^  it  is  very  loofely  and  imper- 
fcftly  reported  both  in  the  Chancery  Reports  and 
alfp  in  Vernon^  and  no  notice  is  taken  in  the 
Houfe  of  Lords  of  this  part  of  the  cafe ;  befides, 
the  point  whereupon  that  cafe  is  made  fingly  to 
reft,  viz.  the  codicil's  not  being  annexed  to  the 
will,  is  exprejsly  over- ruled  in  the  cafe  of  Acherley 
and  Vernon.  As  lo  the  cafe  of  Cholmondley  and 
Cholmondleyy  that  was  a  caufe  by  confent  being 
heard  before  Term,  and,  therefore^  not  of  that 
weight  in  an  important  queftion  that  caufes  con- 
duced adverfly  are.  And,  though  the  Mafter  o^ 
the  Rolls  did  pbferve,  in  the  cafe  of  Potter  and 
Potter^  that  a  codicil  of  peribnal  eftate  only  would 

not 
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,    not  have  done ;  yec^  that  obiervation  was  mad^ 
nterely  to  dift  inguilh  that  cafe  fix>m  the  cafe  oiUiton 
and  Lady  Falkland^  upon  the  ground  that,  in  the 
latter  cafe,  the  codicil  included  an  additim  of  fame 
fecuniary  legacies^  and  was,  therefore,  not  intend- 
ed to  operate  on  or  aSeft  the  land,  whereas,  in 
the  former  cafe,  the  whole  purport  of  the  codicil 
was  to  vary  the  linnitations  in  fome  particulars, 
ratifying  the  will  in  all  the  reft.    And  Sir  Jobm 
Strange  went  ftill  further,  by  obferving  that,  in 
Utton  and  Falkland^  though  the  codicil  had  been 
annexed  to  the  will,  yet  he  (hould  have  thought 
it  not  a  republication  as  to  the  lands,  the  cafe  of 
irid.  syropfon    Hutttm  and  Sympfon  Ihewing  that  the  republican 
min^  (76. '      tion  depended  on  the  fubje&  matter,  not  the 

annexing;  a  pofition  by  no  means  warranted 
by  the  decillon  in  that  cafe,  as  we  ihall  by  and 
by  fee. 

But,  if  the  ground  upon  which  the  cafes  of 
AcherUj  and  Vernon^  and  Fatter  and  Fatter^  muft 
ultimately  ftand,  be  ftridly  examined  into,  it 
icems  fully  to  juftify  the  cxtenfion  of  the  princi- 
ple by  which  thofe  cafes  were  decided,  to  fuch 
cafes  as  that  mw  under  our  confideration ;  for, 
the  broad  bafis  upon  which  thofe  decifions  muft 
*  be  fupported  is,  that  the  teftator,  by  afting,  in 
the  codicil,  upon  his  will  as  to  part  of  the  difpofi- 
tions  therein,  a/id  ratifying  and  confirming  it  as 

5  ^^ 
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t6  the  part  not  aAed  upon  therein^  (hewed  that 
he  then  conceived  his  will  as  exifting^  and  had  a 
reference  to  it  in  his  own  niind.    The  law  there- 
fore^ from  iis  benignity  to  the  teftator  and  its  de- 
fire  to  further  his  intent^  being  unable  to  fupporc 
the  will  as  an  esdfting  inftrUment  after  revocation^ 
rather  than  difappoint  the  teftator^  confiders  the 
codicil  as  a  republication  of  it;  giving  k  tStGt 
from  that  time  as  a  new  difpofition,    But^  why 
is  diis  done  ?  becauie  the  res  geft^e  Ihew  that  the 
teftator,  when  he  made  his  codicil^  had  a  devifing 
mind  as  to  his  real  eftate.    Why,  then,  does  not 
the  res  gefta^  in  the  cafe  we  are  now  difcufling, 
furnilh  equal  evidence  of  fuch  intent  ?   The  exe- 
cuting a  codicil  clearly  imports  an  idea  in  the 
teftator's  mind  that  a  will  is  fubfifting,  and  the 
complying  with  all  the  forms  required  by  the 
ftatute  of  frauds  furniflies  ftrong  ground  to  fup- 
pofe,  that  the  teftator  has  a  will  as  to  lands  in 
his  contemplation ;  for,  unlefs  that  be  the  cafe, 
there  is  no  rcafon  for    his    introducing  thofe 
ceremonies  which  that  ftatute  impoies  upon  dc- 
vifors  of  real  property  only.    And,  if  it  Ihould  be 
faid,  that  this  is  refining  very  much  upon  the 
principle,  it  may  fairly  be  anfwered,  that  it  is  not 
carrying  it  further  than  technical  reafoning  has 
done  the  doftrine  of  revocation,  which  lb  often 
prevails  againft  the  evident  intent. 


ViJ.  Lord 
Mansfield's 
argumtsnt  in 
the  cafe  of 
Carleton  and 
Griffiui  I  Bur* 

554- 
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Npw  the  effeft  of  a  new  publication  is,  that  all 
which  the  words  in  the  will  embrace  at  the  time 
when  the  new.  publication  is  made  (hall  pais 
thereby ;  or,  to  put  it  more  clearly,  when  a  man 
republifhes  his  will,  the  cfFeft  is,,  that  the  terms 
and  words  of  the  will  fliould  be  cortftrued  to  fpeak 
with  regard  to  the  property  the  tcftator  is  feifed  of^ 
and  the  perfons  named  therein,  at  tihe  date  of  the 
republication,  J/(/?  tbejame  as  if  he  iHad  bad  fuch 
additional  property,  or  fuch  perfons  had  been  in 
ejfe  at  the  time  of  making  his  will;  tihe  conclu- 
fion  from  tbatfaSl  being  that  the  teftator  fo  in- 
tended. The  next  confideration  therelbre  upoa 
a  will/(?  republijhedi  is,  what  the  words  of  the  will 
at  the  time  of  republication  import ;  for,  they 
will  operate  to  their  full  extent  at  tbat  tinr.\e,  juft 
the  fame  as  if  die  teftator  had  then  made  a  new 
Supra  65s.        ^iii^     ^nd,  therefore,  it  was  held  in  Beckford  and 

Parnecotf%  cafe,  that  the  words  in  the  will  being 
"  ALL  THE  testator's  LANDS  IN  A."  and  thc 
new  purchafed  lands  lying  in  A.  they  were  apt 
enough  and  fufficient  to  carry  them,  the  will 
having  been  republifhedj  nor  could  more  apt 
words  have  been  added  thereto  had  a  new  one 
been  made. 

tx  vide  fuprii  So,  if  a  man  by  his  will  give  "  all  his  real 
vc^^aotVoN  ''  cftate,"  and' afterwards  purchafe  other  lands,  a 
tcrapapoicr.    republication  wiU  affea  fuch  newly  purchafed 

lands  5 
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iaiids  5  becaufc  the  efFeft  is  the  fame,  as  to  riiofe 
lands,  as  if  the  teftator^had  then  made  a  new  will, 
which  had  he  done,  the  word  "  air*  would  have 
included  any  lands  that  he  had  at  that  time* 

'Upon  the  fame  principle  it  has  been  held,  that, 
by  a  republication,  a  perfon,  not  in  exigence  at 
the  time  of  making  a  will,  may  be  made  capa- 
ble of  taking  thereby,  if  he  be  well  defcribed 
therein. 


Thus  where  M.  having  two  fons,  Thomas 
and  Jofeph,  made  his  will,  giving  thereby  1500/, 
to  his  youngeftfon  Jofeph,  and  his  real  eftate 
to  his  eldeft  fon  chargeable  with  portions,  jofeph 
the  younger  fon  died  in  the  life-time  of  his 
father  the  teftator.  The  fathct,  having  afterwards 
another  fon  whom  he  named  Jofeph,  wrote  a 
todicil  at  the  bottom  of  his  will>  by  which  he 
confirmed  the  will,  thereby  taking  notice,  that 
flricc  the  laft  it  had  pleafed  God  to  give  him 
another  fon,  and  gave  a  legacy  of  500/.  to  his 
fon  Jofeph,  over  and  above  what  he  had  given 
him  by  his  faid  wilK  And  the  qucffion  was. 
Whether  the  1500/.  given  to  Jofeph  in  the 
firft  will  was  a  lapfed  legacy  ?  And  it  was  held  by 
Lord  Chancellor  Cowper  that  it  was  not;  for, 
that  the  making  the  codicil  was  a  republication 
of  the  will,  and  did  amount  to  a  fubftituting  the 

X  X  2  fecond 


Perkins  vcrf. 
Micklechwaite 
1  WUL  275. 
Sed  notay  Lord 
Cowper  ob- 
ferved  this  was 
improperly 
called  a  lapfed 
legacy,  it  was 
a  portion  given 
overi  and  ho 
likewife  urged 
ill  fupporr  of 
his  decree  other 
fadls  in  the 
cafe ;    but  the 
principal 
ground  fecms 
to  be  that,  here 
ftated  at  large. 
Et  vid.  3KeU 
847.  S.  L.   by 
North,  C.  J» 
et  Cheney's 
cafe,  5  Rep.  68. 
for  thougli 
there  be  a 
change  of  the 
perfon,  yet  the 
devifc  is  writ- 
ten, and  is  a$  a 
new  will  by 
the  publics* 
tiou. 
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iecond  Joieph  in  the  place  of  the  firft ;  and 
the  iame  in  efied  as  if  the  tcftator  had  made  his 
vrill  anew  and  had  writ  it  over  agsun,  in  which 
cafe  the  fecond  Jofeph  muft  have  taken. 

But  the  tStdt  of  fuch  a  republication  extends 
no  further  than  to  ^ve  words^  ufed  in  the  origi- 
nal willy  the  fame  force  and  effed  as  they  would 
Jiave  hady  if  firft  written  at  the  time  of  the  re* 
publication ;  confequently  if  one  deyile  lands  by 
the  name  of  B.  C.  and  D.  and,  then,  purchaie 
new  lands,  and  republifh  his  wOl,  the  republica- 
tion does  fiot  bring  fuch  new  lands  within  the  will; 
becaule  it  ipeaks  only  of  the  particular  lands  & 
C.  and  D. 

And  the  rule  is  the  fame  where  the  alteratioii 
in  circumftances  is  in  the  devifee,  and  not  in  the 

4 

property  of  the  teftator^  for,  in  this  cafe,  alio, 
none  can  take  by  virtue  of  the  republication  in 
any  other  manner  than  as  is  exprefled  in  the  will. 
Therefore  where  a  devifee  is  intended  in  a  will  to 
take  by  defcent,  no  republication  will  (b  afie£fc 
that  difpofidon  as  to  enable  him  to  take  by 
purchafe;  no,  not  although  the  words  ufed,  {land- 
ing alone,  may  operate  as  words  of  purchafe  as 
well  as  of  limitation. 

sjrmpfon  verf.         Thus,  whcrc  onc,  having  a  wife  and  two 

Homlby,  Prc.|  ««*  '  . 

ch.439.  s.c.   daughtcrs,v.devifed  lands -in  fcveral  towns  to  his 

wife 
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wife  for  lifej  and  after  her  death  to  his  daughter 
B.  and  the  heirs  male  of  her  body,  and,  for  want 
of  fuch  iflue,  to  his  daughter  I.  for  life,  remainder 
oven  B.  died  in  her  father's  lifc'^time  leaving 
UTue  a  fon,  whom  the  grandfather  took  to  his 
houfe  and  exprefled  great  kindnefs  for.  After- 
wards the  grandfather  made  a  codicil  which 
began  thus,  '^  a  codicil  to  be  annexed  to  my 
"  will,"  and  by  that  he  gave  fome  part  of  a  leafe- 
hold  eftate  (which  by  his  will  was  given  to  his 
daughter  B.)  to  her  fbn,  and  added  another 
truftee  for  fome  charities  he  had  given  ^y  his 
will.  He  then  duly  executed  this  codicil ;  but 
the  codicil  was  not  afhially  annexed  to  his  will. 
And  one  queflion  was.  Whether  the  fonof  B.  could 
take?  and  it  was  held  that  he  could  not;  for^ 
B«  dying  in  the  life--time  of  the  teftator,  the  heirs 
male  of  her  body  could  not  take  by  purchafei 
hecaufo  tUJc  wards  were  injerted  to  expre/s  the 
quantity  and  duration  of  the  eftate  that  B*  was  to 
take,  and  not  as  a  dejcriptum  of  the  perfon  of  tbo 
keir. 


€t  vid.   Lord 
Lanfdown*t 
eaSe,  cited  Prow 
CbaQ.44o,44U 
ec  Comyns 
384*  on  the 
f^mo  point  boC 
not  decided^ 
ec  vid.  Brec 
and  Rigden^ 
Plowd*  343*  el 
Fuller    and 
Fuller^  CrOi 


Katt»  Itisfaid 
in  Vernon  that 
the  codicil  re* 
bted  to  per* 
finalty  onlf 
and  was  an- 
nexed; but  the 
judgment 
turned  on  the 


And,  upon  the  fame  principle,  it  bad  before  vide  crook  v. 
been  decided,  that  the  word  Son,  though  capa«    ^Vemoti  106, 
ble  of  being  applied  in  a  will  to  a  grandfon  as       ^^ 
well  as  a  fop,  when  the  teftator  knew  that  there  was 
no  Jon  in  being,  could  not  be  taken  in  diat  fenfe 
where  the  teftator,  by  giving  a  legacy  to  his 

X  z  3  grandfon^ 
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Steed  Verf.  Ber- 
ricr,  3  Mod. 
Rep/  318. 
Jones   135. 

1  Vent.  340. 
T.Raym.  408, 

2  Ler.  243. 
s  Show  63. 
Note-  la  this 
cafe  judgment 
was  given   in 
the  Common 
Pleas  by  North, 
Wyndham, 
and  Atkinsy 
Scroggs,  then 
Judge,  being 
then   of   a 
contrary  opi- 
nion :  and  in 
the  court  of 
King's  Bench 
that  judgment 
was  reverfed 
by  the  opiuion 
of  Scroggs, 
Tones,  and 
Pcraberton, 
J>olbin  being 
of  a  contraiy 
opinion;   fo 
that,  upon  the 
whole  matter, 
there  were 
four  Judges 
againft  three, 
and  the  judg. 
znent  of  the 
three  iUnds. 


grandfon,  had  evinced  his  intention  to  ufe  th^ 
word  in  its  proper  fcnfe. 

■ 

The  cafe  alluded  to  is  that  of  Berrier  and 
Steed.  There  B.  feifed  in  fee  of  lands,  having 
iffue  two  fons,  W-his  eldeft  and  R.  his  youngeft, 
devifed  his  lands  to  his  younger  fon  R.  and  his 
heirs.  R.  the  devifee,  died  in  the  life-time  of  his 
father  and  left  a  fon  named  R.  who  had  a  legacy 
devifed  to  him  by  the  faid  will.  B.  afterwards 
annexed  a  codicil  to  his  will  (which  was  agreed 
to  be  a  republication)  and  then  he  exprefsly 
publifhed  the  will  de  novo  and  declared,  that  his 
grandfon  R.  (hould  have  the  land  as  his  fon  R. 
Ihould  have  enjoyed  it,  if  he  had  lived.  And  the 
queftion  was,  Whether  the  grandfon  or  the  heir 
at  law  fhould  have  the  lands  devifed  ?  And  it  was 
argued,  on  the  part  of  the  heir  at  law,  that,  by 
the  death  of  the  fon,  the  devife  to  him  and  his 
heirs  was  void,  and  die  annexing  a  codicil  and 
republication  of  the  will  could  not  make  that 
good  which  was  void  before,  and,  if  that  would 
not  make  it  good,  then  the  heir  could  not  take 
by  purchafe.  And  it  was  faid,  as  to  the  parol 
declaration,  that  fo  far  as  it  went  to  alter  the  im- 
port of  the  will,  it  was  not  within  the  ftatutc  of 
wills,  which,  required  the  whole  to  be  in  writing; 
for  the  devife  by  the  written  will  was  to  the  fon, 
and  the  declaration  to  the  grandfon  was  by  words 

and 
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and  not  in  writing,  fo  that  if  he  could  not  take 
by  the  words  of  the  will  he  was  remedilefs.  But 
it  was  held  by  the  Chief  Juftice,  and  IVyndbam 
and  AtkinSy  Juftices  of  the  Common  Pleas,  that 
the  republication  made  it  a  new  will,  and  the 
grandlbn  Ihould  take  by  the  name  of  Son,  But 
a  writ  of  error  being  brought  on  this  judgment 
in  the  King's  Bench,  it  was  reverfed ;  it  being 
there  faid,  that,  there  being  in  the  will  itfelf  a 
legacy  devifed  to  the  grandfon  by  that  name,  it 
was  impoflible,  where  they  were  fo  diftinguilhed, 
to  take  the  grandfon  to  be  meant  by  the  name  of 
Son ;  that,  confequently,  the  republication  could 
not  operate  to  carry  the  devife  to  the  grandfon, 
and  the  declaration  would  not  help  it^  that  not 
being  in  writing, 

A  codicil  may  republifti  a  will  as  to  part  only 
of  the  lands  originally  devifed,  as  well  as,  as  to  the 
whole  i  for  the  nature  of  a  codicil,  as  applied  to 
this  purpofe,  is,  to  give  efFeft  to  the  will  accord- 
ing to  the  words  ufed,  as  they  apply  to  the  fitua- 
tion  of  the  teftator's  property  at  that  time. 

Thus,  where  L.  devifed  one  moiety  of  his  real   ^»^ff,y;  wager, 

»  Will.  319. 

fftate,  fubjeft   to    his    legacies,   to   his    eldeft     8upra594a6i# 
daughter  and  her  heirs,  and  the  other  moiety  to 
his  youngeft  daughter  in  like  manner.     After- 
\vctr4s  the  teftator  married  his  eldeft  daughter  to 

X  X  4  R,  ' 
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R,  and,  previous  to  the  marriages  by  ^rtides^ 
covenanted  to  fettle  a  moiety  of  his  real  eftate  to 
the  ufe  of  himW  for  life,  remainder  to  R.  and 
his  wife  for  their  lives,  remainder  to  the  younger 
children  of  the  marriage  in  tail,  remainder  to 
himfelf  in  fee.  Then  he  made  a  codicil  to  his 
^ill,  confirming  Kis  former  will  JubjeS  to  tbefc 
marriage  articles.  And,  it  being  held,  that  the 
^icles  were  a  revocation  of  the  will  as  to  a 
moiety,  the  next  queftion  was,  as  to  the  eSt&  ef 
the  codicil,  viz.  Whether  it  amounted  to  a  re- 
publication of  the  will,  fp  as  to  inticle  the 
married  daughter  to  a  moiety  of  the  remaining 
moiety  of  the  teftator's  eftate  ?  Et  per  Curiam^  the 
(eftator,  by  the  codicil,  confirmed  his  wiU/d^V/? 
to  the  articles,  which  confirmation  was  a  republi- 
cation of  his  will,  and,  as  if  he  had  written  it  oyer 
again,  or  had  afterwards,  for  a  valuable  confide^ 
ration,  alligned  over  a  moiety  of  his  real  eftate 
to  his  eldeft  daughter,  by  which  the  moiety  (b 
difpofed  of  did  no  longer  continue  zfly  part  of 
the  teftator's  eftate:  fo  that  the  teftator,  after* 
wards,  by  deviling  a  moiety  of  his  real  eftate, 
muft  be  intended  to  have  meant  the  remaining 
moiety  only  rand  to  have  divide^  that  moiety 
into  moieties. 

But,  as  a  codicil  does  not,  in  republifhbg» 
give  any  quality  to  a  willj  that  did  not  belong  to 

it 
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it  previous  to  Us  revocation,  its  operadon  being 
merely  to  fet  it  up  again  in  the  lame  ftate  and 
condition  in  which  it  fubfifted  from  its  inception^ 
except  as  to  making  it  efficient  as  far  as  the  expref- 
fion  ufed  therein  will  reach  at  the  time  of  republi- 
cation ;  ^,  devife)  net  properly  executed  at  its  hfcep^ 
fion^  will  not  be  helped  by  a  codicil,  although  tffat 
be  executed  purfqant  to  the  itatifte  of  frauds^ 

Thu3,  where  I.  among  other  (hings»  devifed   Attomef  Gene, 
his  freehold  lands  to  truftees  and  their  heirs  \n    ^  PraiCii.27% 
truft  for  the  maintaining  and  providing  for  feve«     S9f'  3  ^^ 
ral  poor  fcholars  qf  Sidqey  College  in  Cam*i    $0^55^51, 
bridge,  and  for  other  charities  in  his  will  ex^ 
preiTed.  The  will  w^  all  writteii  in  hi^  own  hand, 
but  had  no  witneflcs,    Afterw^M^  L  made  a  co- 
dicilj  which  was  duly  executed  and  fubfcqbed  by 
four  witnefles,  wherein  he  recited  and  took  notice 
of  the  will.    And  o(ie  (jueftion  was.  Whether 
i^c  codicil  was  a  good  publication  of  the  will 
within  the  ftatute  of  frauds  i  And  it  w^  urg^^ 
pn  the  part  of  the  devifees^^  that  the  codicil,  taking 
notice  of  the  will,  and  being  duly  executed,  made 
the  will  valid  in  like  manner  as  if  it  had  been 
afiixed  to  the  will  at  (he  execution  thereof;  for^ 
the  law  annexed  it  to  and  conilrued  it  as  part 
of  the  will,  and  the  laymg  of  it  in  another  place 
fignified  nothing.    But,  it  was  held,  that  the 
fvill  was  void  I  for^  although  there  were  three 

fubfcfibing 


fubfcribing  witneffes  to  the  codicU,  yet  that 
would  not  fupport  the  will,  unlefs  it  had  been 
itjelf  executed  purfuant  to  the  ftatute  of  frauds. 

But^  we  muft  be  careful  to  diftinguifli  cafes  of 
the  above  nature,  m  which  there  is  a  will  and  a 
codicil  taking  effeS  as  iifiinS  inftrumcHts^  from 
the  cafe  of  an  enure  infbument  made  and  exe- 
cuted at  feveral  times  as  to  feveral  diftinA  parts 
of  the  teftator's  property,  but  not  attefted  until 
the  whole  is  completed ;  for,  in  die  latter  cafe, 
the  feveral  parts  will  be  confidered  as  one  writ- 
ing making  together  a  will,  and  the  attcftation  ro 
the  latter  part  will  give  validity  to  die  former, 
although  that  alone  relate  to  land,  and  there 
is  no  real  devife  in  the  latter  part  of  the  writing. 
Ofir'An  Tcrf.     Thus  it  was  hcld,  in  the  cafe  of  Carkton  and 
«^.  siVpra  Ts,    Griffin^  that  the  teflator*s  fubfcribing  the  fhcct 
of  paper  in  the  prefence  of  three  witnelfes,  and, 
then  taking  it  in  his  hand  and  declaring  it  to  b(^ 
his  laft  will  and  teflament  in  their  prefence,  an4 
their  attefting  and  fubfcribing  it  in  his  prefence 
and  in  the  prefence  of  each  other,  was  fufficie^t 
to  give  validity  to  the  whole  writing  within  :f?^ 
ftatute  of  frauds  i  the  latter  bequefl  not  bei^g 
confidered  by  the  tcftator,  nor  by  the  Court,  r^  a 
codicil^  but,  as  a  memorandum  added  to  his  t  olU 
and  the  whole  conftituting  one  entire  will  riade 
at  different  times,  a^d  attefted  agreeable  1 9  the 
ftatute  of  fraud^, 

LiOrd 
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Ijyrd  HarJwicke  was  of  opinion  in  the  cafe   Abneyv.  mh-. 
ofjbney  and  Miller yth^U  if  there  had  been  a  re-     5^87, "593.^   ' 
publication  of  the  will,  it  would  not  have  altered 
the  cafe;  becaufe  the  very  thing  devifed  itfelf, 
viz.  the  leafe,  was  jntircly  annihilated  and  gone 
by  the  furrender, 

But  this  propofition  feems  to  admit  of  confif 
derable  doubt,  if  taken  as  applicable  to  all  cafes 
of  this  nature,  though  it  may  be  true  as  applied 
to  the  cafe  immediately  under  his  lordfhip's 
confideration.  We  have  feen  that  the  effcft  of  a 
republication  is,  to  give  the  words  ufed  in  a  will 
the  fame  operation  as  ^hey  would  have  had,  if  the 
will  had  been  made  at  the  time  of  the  republica- 
tion, and,  confequently,  to  extend  its  operation  to 
all  property  purchafcd  fubfequent  to  the  will  that 
is  covered  by  the  words  ufed  therein;  *^  thus  if 
f^  the  devife  be  of  all  the  teftator's  lands,"  lands 
fubfequcntly  purchafed  pafs  by  a  republication, 
Becaufe  the  word  *^  alf*'  includes  them.  Why, 
then,  Ihould  not  the  words  *<  all  his  college 
*'  leafes/'  if  that  were  the  language  of  the  will 
in  the  cafe  of  J^ney  and  Miller,  include  the 
leafes  granted  fubfequent  to  the  will,  ^bat  being 
republifhed  by  the  codicil.  There  feems  to 
be  no  reafon  why  the  word  ^^  all"  fhould  not 
extend  to  the  Icafp  taken  in  lieu  of  the  leafe 
Surrendered  and  thereby  adeemed,    as  well  as 
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CO  a  new  leafe  taken  by  ibe  ceftator,  to  which  ic 
would  have  reached  according  to  the  {mnciple 
of  all  the  foregping  cafes*  The  queftion  m  dvefe 
cafes  feems  not  to  be  what  was  intended  by  the  tel^ 
tator  to  pafs  at  the  time  of  the  will  made,  but>  whiti 
the  words  will  embrace  at  the  time  of  the  repuUica-^ 
tian.  It  is  true  that>  if  a  devife  be  adeemed  or 
l^pie^  as  if  a  man  give  a  fpecific  cftate  to  A.  and 
then  iell  it,  or  if  a  man  devife  to  B«  the  eldeftfom 

N  of  A.  and  B  •  die  in  the  life  of  the  teftator,  a  repub* 
lication  will  ix>t  fet  vp  the  devife  to  A.  or  intitle 
9/s  rcpreientatives  to  take  in  lieu  of  himfelf;  be«* 
eaulcj  in  the  fomier  cafe,  the  teftator  has  not  an 
eftate  when  the  will  is  confummate  whereon  the 
words  attach,  and,  in  the  latter  cafe,  the  will  fails 
fpr  w^nt  of  a  per(bn  to  anfwer  the  defcription  at 
the  tim^  wh^^  it  is  confummate.  But,  the  cafe 
is  very  different  ^here  the  devift  is  in  general 
tqms  and  not  confined  to  particulars ;  for,  then, 
the  only  queftion  feems  to  be.  Whether  the  tefta-r 

>  tor's  property  quadrates  with  the  words  of  his 
Willi  for,  fo  far  as  that  is  the  cafe,  die  repyblica^ 
tion  will  give  the  wiU  operation* 

But,  in  the  caf^  of  Jhuy  and  Afi/irr,  die 
language  of  the  will,  as  ilated  by  Lord  Hardwicko 

Vid.  anci  c   '"  *^  ^*^^  ^^  Carte  and  Cartey  was  **  the  leafei 

*^  which  I  NOW  hold."    In  which  fentence  the 
word  "  now"  yrcfts  the  attention  of  the  reader, 

and 
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and  ieems  to  confine  him  ta/pecific  kafis^  csifting 
at  the  dme  when  the  will  was  made;  or,  in 
another  view  of  the  temis  ufcd,  the  word  **  now  " 
following  the  term  ^\  leafes,''  takes  from  that 
term  iu  generality  and  reftrains  it  to  particular 
leafes  in  being  at  that  time,  viz.  the  time  when 
the  will  is  made ;  and>  fb,  brings  this  cafe  within 
the  principle  of  thofe  where  the  will,  though  re* 
publifhedj  fails  for  want  of  a  fubjeft  matter  o& 
which  it  may  attach,  or  of  a  perfon  to  take  by  it. 
But,  fuch  a  conftruftion  feems  extremely  ftrid  in 
a  cafe  where  the  intent  of  the  teftator  will  be 
evidently  defeated  thereby ;  efpecially  as  there  it 
another  mode  of  confidering  the  words,  equally 
obvious,  by  which  the  devife  may  be  fupported; 
for,  if  we  underftand  the  language  as  if  it  were  ufed 
at  the  time  of  the  publication,  what  words  more 
apt  can  we  find  to  expreis  the  teftator's  intention 
of  giving  his  renewed  leafes?  Certainly  none* 
Then  the  cafe  falls  within  the  principle  of  the 
cafes  of  Beckford  and  Pamecott;  and  Perkini  and 
MicklethwaitCy  in  the  former  of  which  it  was  held 
that,fo  far  as  the  words  of  a  will  extended,  itibouldt 
being  republilhed,  have  operation  as  if  made  at  the 
time  of  the  republication  i  and,  in  the  latter  of 
which  cafes  it  was  held,  that  a  perfon  of  the  nameof 
Jofeph,  unborn  at  the  time  of  a  will  made,  fhould 
take  under  it,  though  manifeftly  alluding,  if  refer^ 
red  to  the  time  of  making  the  will,  to  a  deceqfed 
perfon  of  tht/amt  name  and  dcfcription* 

A  will 
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or  Tax 


JURISDICTION   OF   COURTS? 


AS     TO 


vM»3Keb.3o.  ri^HE  ccclcfiaftical  courts  have  no  iurif^ 

<4*  ^  X  Vent*  M  k 

9*7.  cro.  Car*     X     diftion  ovcT  wiUs  of  land  only ;  therefore* 

if  they  attempt  to  proceed  in  proving  them  by 
compulfion,  a  prohibition  lies  i  but»  if  no  objec* 
tion  be  made^  they  may  be  proved  there. 


Andj  formerly,  a  prohibition  was  grant^  ab^ 
Iblutely,  where  lands  and  chattels  were  di4x)ied 
of  by  the  fame  will ;  but,  afterwards,  it  was 
granted  only  as  to  the  lands.  Now,  prohibition 
does  not  go  as  to  either ;  for,  where  a  will  is 
concerning  lands  and  goods,  and  is  one  entire 
will,  it  Ihall  be  proved  entirely  in  the  Spiritual 
Court,  to  enable  the  executor  to  Aie  for  debts 
which  otherwife  might  be  loft,  and  to  expedite 
the  payment  of  the  legacies,  which,  if  it  were 
not  fo,  might  be  longer  delayed,  and  the  will, 
confequently,  unperformed.  Befides,  as  to 
granting  prohibition  quo  ad  the  land,  it  is  vain  ; 
for  the  probate  of  the  will  for  the  land  cannot 
prejudice  the  heir,  becaufe  it  is  not  evidence  at 

commoa 
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common  law ;  nor  can  the  examinations  of  the 
witneflcs  there  be  given  in  evidence  at  common 
law^  it  being,  as  to  the  lands,  a  proceeding  coram 
nonjudice. 

And,  where  a.  prohibition  was  prayed  to  the  Pctridgc's car?. 

Spiritual  Court,   to  ftay  the  probate  of  a  will,  ^    '  ^^' 
which  contained  a  devife  of  lands  and  feveral 
legacies,   fuggefting  this  matter  and  that   the 

teftator  was  non  compos j  the  Marquis  of  fVin^  6  Rep,  27,  et 

cbefter*s  cafe  was  relied  upon  as  in   point  j  but  Egerton  v. 

the  Court  denied  that  cafe,   and  faid,  that  the  ja-^^^Xs.  c!^ 

ftatute  of  Hen.  VIII.  never  intended  to  leflen  *   °     "^'•*'* 
the  jurifdiftion  of  the  Ecclcfiaftical  Court  as  to 
the  probate  of  wills. 

And,  where  a  teftator  was  determined  to  be   M.ixwdi  r. 
compos  mentis  in  a  fuit  in  the  Ecclcfiaftical  Court,     tagu'e,  ckci 
and  that  fentence  affirmed  in  the  Court  of  Dele-     ^'^   '^^ 
gates;  and  afterwards,  on  &  trial  at  law  in  rela- 
tion to  the  real  eftate  devifed  by  the  will,  the 
teftator  was  found  non  compos^    and   thereupon 
an  application  was  made  to  the  Houfe  of  Lords 
by  petition,  to  reverfe  the  fentence  in  the  Court 
of  Delegates,  in  order  to  make  the  determina- 
tions uniform ;  the  Houfe  of  Lords  difmiffed  the 
petition,  becaufe  the  fentence  of  the  Delegates 
was  decifive,  and  no  appeal  lay  from  it, 

Y  y  And 
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Anony.  And  if  a  will  contain  lands  to  the  value  of 

Skinner  174. 

one  hundred  thoufand  pounds,  yet  the  Ecclefia- 
ftical  Court  may  cite  the  parties  to  bring  in  the 
original  to  be  proved  per  teftes^  and  the  Court 
of  King'^Bench  ought  not  to  prohibit  them. 

p<.nn's  cafe,  But,  whcrc  a  prohibition  was  prayed,  becaufc 

C10.car.1r4.    ^^^^  ^^^  ^  j-yjj.  j^  ^^  Delegates  to  have  admi- 

niftration  cum  tejlamento  annexo  of  goods  and 
lands  of  T,  D.  whofe  brother  and  heir  the 
plaintiff  was  5  wherein  it  was  furmifed,  that  T.D. 
made  his  will  of  the  goods  and  lands,  and  de- 
vifed  divers  legacies,  and  made  his  wife  exe- 
cutrix, and  devifed  unto  her  the  refiduc  of  all 
his  goods,  his  debts  and  legacies  being  paid,  and 
died  s  and  that  his  wife,  furviving  hinb,  died  be- 
fore probate  or  any  ele<5tion  made,  and  without 
any  will ;  and  that  the  brothers  and  fifters  of  the 
wife  contended  ^in  the  Spiritual  Court  for  the 
adminiftration  of  thofe  goods  of  his  brother 's^ 
pretending  that  this  will  was  revoked,  and  that 
he,  alledging  the  contrary,  fued  to  have  admi- 
niftratioQ  committed  unto  him  cum  teftamento  an^ 
nexo ;  and  that  the  queftion  was.  Whether  the 
will  was  revoked?  It  being  concerning  both 
lands  and  goods,  a  prohibition  was  granted  ;  for 
it  was  faid,  that  if  he  (hould  be  permitted  to 
proceed  in  the  Spiritual  Court,  they  would  allow 
that  will  which  was  pretended  to  be  revoked ;  and 

■ 

9  where 
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where  the  iflbc  was,  whether  a  will  made  of  lands 
and  goods  were  revoked,  it  was  properly  triable 
at  the  common  law :  but,  if  the  iflbe  welt, 
whether  a  will  of  goods  only  was  revoked,  it 
was  properly  triable  in  the  Spiritual  Court ;  for, 
they  having  conufance  of  the  principal  matter, 
(hall  try  alfo  the  acceflbries. 

It  appears  that,  in  the  preceding  cafe,  it  was  ibii. 
prayed,  that  a  prohibition  ihould  be  granted,, 
which  ihould  extend  quo  ad  the  lands  and  not 
quoad  the  goods,  but  that  was  denied  ^  becaufc 
it  muft  be  granted  generally  for  both :  for,  it 
was  faid,  that  when  it  was  an  entire  will  of  land$ 
and  goods,  and  the  allegation  was  to  revoke  it 
entirely,  it  ihould  not  be  disjoined  in  the  prohi- 
bition ;  but  that  if  one  made  feveral  wills,  one 
of  his  land,  and  another  of  bis  goods,  and  re-- 
vocation  was  alledged  .of  both,  there,  a  prohi-' 
bition  ihould  be  granted  for  the  one  and  denied 
for  the  other. 


'  4 


A   court  of  equity  will  not  fet  a  will  afide  vu.  i  p.  wiiu 

.  "L  548.Fcnwck 

dpon  a  fuggeltion  of  fraud  and  impofition  in  vjame<,i<ez. 

making  the  will ;  becaufe,  if  a  teilator  be  im-  Andrews,  a 

pofed  upon  ih  the  making  of  his  will,  then  it  Feb.  6. 1723. 

is  not  his  will,  and  that  is  a  queilion  of  faA ;  3*!  i*i»,Viu. 

and,  if  the  will  relate  to  real  ellate,  a  court  of  ^^^' 
law  will  fet  it  afide  on  a  devijanjtt  vel  non* 

Y  y  2  Thus, 
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James  vcrf. 
Greaves, 

2P.WiU.270. 


Thus,  in  the  cafe  of  James  and  Greaves,  Lord 
Comxniffioncr  Jekyl  faid,  that  there  was  a  dif- 
fidence between  a  deed  and  a  will,  gained  from 
a  weak  man  and  upon  mifreprefefitation  or  fraud  5 
for,  if  a  will  were  gained  from  a  weak  man^ 
and  by  falfe  reprefentation,  this  was  not  a  fuf- 
ficient  reafon  to  fet  it  afide  in  equity ;  as  was 
determined,  in  the  cafe  of  the  Duke  of  New^ 
cafile%  will,  between  Lord  ^hanet  and  Lord 
ClarCy  and  in  the  cafe  of  Bodvil  and  Roberts^ 
But  a  deed,  fo  procured,  ought  to  be  fet  afide 
in  equity. 


Bennet  vcrf. 
Wade, 
2  Atk.  314. 


So  Lord  Hardwickey  in  the  cafe  of  Bennet  and 
fVade,  faid,  that,  fo  far  as  the  bill  fought  to 
fet  afide  the  will  there  in  queftion,  it  wais  impro- 
per; for,  the  Court  could  not  make  a  decree 
of  that  kind,  but  only  diredt  an  iflue  devifavil 
vel  non. 


Webb  verf. 
CI  aver Jen, 
ibid.  424. 


And,  in  the  cafe  of  PFebb  and  CJaverden, 
which  arofe  on  a  bill  brought  by  the  heir  at  law, 
charging  fraud  and  circumvention  in  obtaining 
a  will  J  Lord  Hardwicke  faid,  that  the  Court 
would  not  determine  a  fraud  in  procuring  a  will, 
without  direfting  a  trial  at  law,  which  was  done 
accordingly. 


Gofs  V.  Trncy, 

'  5*- y^'»^^-  *^^-        So,  where  A.  by  his  will  had  devifed  his  land  to 
cLjvcrden,       hj^  mothcr  in  fee,  and  the  mother  was  afterwards 

1  Atk.  424*  *  ' 

told 


told  by  J.  S.  that  this  will  would  not  be  good, 
but  ought  to  be  guarded  (as  he  called  it)  and 
that  he  would  make  another  will  for  the  teftator, 
which  he  would  take  care  fhould  ht/ufficiently 
guarded',  and,  accordingly,  J.  S •  drew  another  willy 
which  was  fo  drawn,  that  A.  thereby  gave  the 
land  to  his  mother  for  life^only^  remainder  to  J.  S. 
in  fee.  The  mother,  on  the  death  of  A.  brought 
a  bill  to  eftablifh  the  flrft  will,  and  there  were 
divers  witneffes  examined  to  prove  A.  the  firft 
teftator  non  compos  when  he  made  his  fecond  will. 
But,  as  to  the  evidence  of  the  teftator's  being 
non  compos,  Lord  Cowper  faid,  that  was  entirely 
a  queftion  at  law,  and  to  be  tried  there. 

Again,  where  a  bill  was  brought  to  fet  afide  Anony-jAik, 
a  will  for  fraud,  on  fuggeftion  that  the  teftator  '^' 
was  incapable  of  making  it,  by  being  perpetu- 
ally in  liquor,  and  particularly  when  he  executed 
the  will.  And  the  defendant  pleaded  that  the 
will  was  duly  executed,  and  that  it  ought  to 
prevail,  till,  upon  an  ifllie  at  law,  it  (hould  be 
found  to  be  otherwife.  Per  Curiam,  the  plea 
muft  be  allowed ;  for  you  cannot  in  this  court 
fet  afide  a  will  for  fraud. 

And  this  point  feems  to  have  been  fully  fet-    ^Kerridg"^ 
tied,  in  the  cafe  of  Branjby  verf.  Kerridge,  on     ;^^^^- ,^.^^^^'- 
appeal  to  the  Houfe  of  Lords,  from  a  decree  of    *  ^^'^^^'  ^^^' 

Y  Y     3  Lord       3  Brown.  Ca. 

*     ^  Par.  358. 
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l^ord  Maclesf  eld's.  In  that  cafe,  the  teftator  had> 
at  different  times,  made  three  wills,  two  of  them 
were  made  in  favour  of  his  father,  the  third  in 
favour  of  another  perfon,  upon  truft  and  confi- 
dence to  pay  the  teftator's  debts.  This  will  was 
drawn  purfuant  to  the  teftator's  own  dircftions, 
twice  read  over  to  him  before  it  was  executed, 
and  then  deliberately  executed  by  him,  he  declar- 
ing he  was  well  fatisfied  therewith.  But  the  bill 
charged  that  it  was  gained  by  fraud  and  impo- 
fition,  and  ought  to  be  fet  afide  and  cancelled. 
To  fupport  which  charge,  the  depofitions  of  wic- 
neflfes  were  read  to  prove,  that  the  teftator,  by 
his  laft  will,  meant  no  other  alteration  of  the 
former  one  (viz.  the  fecond)  except  as  to  the 
payment  of  his  debts,  and  a  particular  legacy. 
That  when  the  will  was  read  to  the  teftator,  it 
was  read  as  if  the  real  eftate  had  been  thereby 
dcvifed  to  the  plaintiff  (the  father.)  This  evi- 
dence was  contradidled  by  the  depofitions  on  the 
other  lide#  It  was  therefore  infifted,  that  if 
there  were  any  doubt,  it  ought  to  be  tried  at 
law,  tlie  frauds  alledged  by  the  plaintiff  being 
fuch,  as  made  it  appear  not  to  be  the  teftator's 
will.  But  Lord  Macksfield  declared,  that  there 
appeared  to  be  great  fraud  and  impofition  ufed 
in  obtaining  the  will,  and  that  die  devifee  ought 
not  ta  take  any  benefit  thereby ;  and  decreed  the 
devifee  to  be  a  truftce  for  die  plaintiff,  and  the 

heirs 


I  hs  ] 

heirs  at  law  to  join  with  him  in  conveying  the 
aftates  devifed  to  the  plaintiff,  his  heirs,  and 
afllgns  for  ever,  fubjeft  to  the  debts  and  legacies. 
But,  on  appeal  to  the  Houfe  of  Lords,  it  was  or* 
dered,  that  this  decree  Jhould  be  reverfed,  and 
that  the  bill  ihould  be  difmiiTed. 


Indeed,  in  the  cafe  of  Wetty  and  Tbmiagb,  ^-^^^t  n 
Wright,  Lord  Keeper,  is  reported  to  have  been     "*•  ^ ""  ''^' 


pre.ch.123.et 

viii.  Herbert 
V.  Lt>wn5y 
I  Ch.  Rep.  12. 
et  M^umty 
V.  Maundyy 
ibid.  66. 


clearly  of  opinion,  that  a  will,  as  well  as  a  deed, 
might  be  fet  afide,  in  equity,  for  fraud  and 
circumvention.  However,  no  fuch  thing  was 
made  out  in  that  cafe ;  but  the  heir  infifting 
upon  it,  it  was  dire(5ted  to  an  ifiuQ  devtfiivU 
vel  non. 


Maxwell  v. 

So,  whether  a  teibitor  be  compcs  mentis  or  not^     i^rd  M*m- 
is  a  queftion  of  faA  to  be  tried  at  law.  3  Atk.  544* 

ct  fupra  6^9. 

The  principle  upon  which  thefe  deciiions 
turn  is,  that  if  a-  will  be  obtained  by  fraud  or 
impofition  upon  a  teftator,  or  falfely  read  to 
him,  or  made  only  upon  a  condition,  it  is  not 
bis  will  in  point  of  liw  j  and  that,  therefore,  thpfc 
points  are  proper  to  be  tried  by  a  jury  9tt  qtEl* 
menty  or,  at  leaft,  that  the  Court  of  Chancery 
ought  not  to  make  any  deterrmnation  in  pre- 
judice of  a  will,  before  the  validity  of  it  has 
been  determined  upon  a  trial  at  law.  . 

■ 

Y  y  4  Btit 
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vid.Lord  HunC       But  thcfC  is  a  material  diftinSlioH  berwecn  a 
Hob.  X09.         court  of  equity  taking  upon  itlelr  to  let   aude 

a  will  on  account  of  fraud,  &c.  in  obtaining  or 
making  that  will  ^  and,  its  taking  from  the  party 
the  benefit  of  a  will,  which  he  has  procured  to 
be  made  on  a  confidence  that  binds  the  confci- 
ence  of  the  devifee,  the  breach  of  which  confi- 
dence is  confideredin  equity  as  fraudulent:  for  this 
is  a  ground  of  jurifdiftion  in  courts  of  equity,  dif- 
tlnft  from  that  over  the  will  itfelf,  the  cxiftence 
of  which  is  not,  in  fuch  cafe,  controverted  by 
the  court,  as  it  would  be,  were  they  to  decide 
upon  queftions  of  fraud,  fanity,  forgery,  or  the 
like,  in  either  of  which  cafes,  it  is  no  will.  For, 
in  the  former  cafe,  equity  does  not  fet  afidc  the 
will,  but  decrees  the  devifec  to  hold  for  the  benefit 
of  the  party  aggrieved  by  his  breach  of  confidence, 
on  the  general  ground  of  laying  hold  of  the  ill 
confcience  of  the  party,  to  make  him  do  what  is 
ncceflary  to  put  matters  into  the  fituation,  in 
which  they  were  intended  by  the  teftator  to 
-ftand,  had  it  not  been  for  the  fraudulent  pradice 
of  the  devifee. 


Cafe  put  per  Thus  if  A.   agTcc    to  give  B.  bank  bilk 

28^.  cts.  L.      to    the   amount    of   1,000/.   in    confideration 
700.    *     '      that  B.  makes  his  will,   and,  thereby,  devifes 

his  lands  to  A.  and  accordingly  B.  makes  fuch  a 
will,  and  A*  gives  B.  the  bank  bills^  but  they 

I  prove 
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prove  to  be  forged  4  this,  though  a  good  de- 
vifc  at  law,  will  neverthelefs  be  avoided  in  equity     . 
by  the  tcftacor's  heir  for  the  fraud. 

So,  in  the  before  mentioned  cafe,  of  Gojs  and   ibid,  ec  nocc 
^racyy  the  I^rd  Chancellor  faid,  that,  if  A.  had    tweeochisc^ife 

../>...,        •  ••'        t         '      r  \       r  ^^  ^^  cafe  of 

deviled  his  lands  to  his  mother  in  fee,  and,  after-     cofs  v.  Tracy 

wards,  J.  S.  had  told  A.  the  tiftator^  and,  not    ivcm!699,  ' 

the  mother y  that  the  will  was  a  void  will  for  want     ^°^ 

of  its  being  well  guarded,  and  that  he  would  make 

another  will  for  the  teftator  that  Ihould  be  cfFec^ 

tually  guarded;  and  accordingly  he  had  made 

another  will,  for  the  teftator,  whereby  the  eftate 

had  been  devifcd  to   the   niothcr  for  life  only^ 

the  remainder  to  J.  S.  in  fee;  this,  though  a 

good  will,  in  law,  if  attefted  purfuant  to  the  a6fc 

of  parliament,  would  be  fet  afide  in  equity  for 

the  fraud. 

And,  m  ChamherlairCs  cafe,  where  an  eldeft  cbamberiain't 
Ion  (his  father  being  about  to  make  his  will,  and  Pre.'ch.4. 
thereby  to  make  certain  provifion  for  his  younger 
children)  perfuaded  him  not  to  make  any  fuch 
will,  for  that  he  would  take  care  his  brothers 
and  lifters  (hould  have  thofe  provifions  5  where- 
upon the  father  fbrebore  to  make  the  provifions : 
they  were  decreed,  in  Chanceiy,  to  be  made 
by  the  heir. 


So 
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pttrenHh  v.  So  whcTC  J.  S.  bciiig  z  copyholdcr  of  a  mst^ 

Sr>*  ***      nor,   and  having  a  great  afFeAion  for  D.  who 

was  his  godfon,  and  intending  to  leave  the  greateii 

pare  of  his  copyhold  to  him,  and  th^  reft  to  his 

wife,  when  he  was  fick  was  advifing  with  fbmc 

of  the  copyholders  of  the  manor  how  this  might 

beft  be  done,  and  whether  it  were  not  beft  to 

nominate  D.  his  fucccflbr,  with    exception  of 

fuch  part   to  his  wife  as  he  intended  for  her. 

The  wife,   being  then  prefent,   pretended  this 

might  be  prejudicial  jto  her  as  to  the  part  intended 

her,  and  engaged  that,  if  he  would  nominate  her 

his  fucceiTor,  {he  would  take  care  D.  ihould 

have  fuch  part  of   the  land  as  was  intended 

him,  and  offered  to  give  fecurity  for  that  pur* 

pofe  :  whereupon  J.  S.  nominated  his  wife  fuc- 

ccffor,  and  died.     She  refiifmg  to  let  D.  enjoy 

the  lands  intended  him,  he  brought  a  bill   to 

have  them  decreed  to  him.     The  wife  pleaded 

the  ftatute  of  frauds    and  peijurics,   and  that 

there  v>as  no   memorandum  in  writing.      But 

the    Court    were    of    opinion    with    D.    and 

decreed   in   his    favour,    not  on    the    ground 

of  its  being  an  agreement  or  a  truft,  tuf  as 

a  fraud. 


6i!b.  Rep.  Kc> 
11. 


So,  if  a  man,  having  made  his  will,  and  his 
fon  executor,  had  faid,  when  he  was  dying,  tliat 
he  had  a  mind  to  have  his  wife  executrix,  and 

the 


the  fon  had  faidj  Don't  trouble  yourfelf  t<f  alter 
the  will,  for  1  will  let  her  have  the  furplus  and 
aft  as  executrix :  the  Court  of  Chancery  would 
decree  it  accordingly. 

And,  in  the  cafe  of  Coventry  and  G?r^w,  where  Coventry  yerf. 
an  eftate  was  given  to  be  exchanged  with  a  col-  %  yez.)s6^ 
lege,  and  the  college  would  not  exchange ;  the 
heir  at  law  infifted,  that,  as  the  devife  could  not 
take  efFeft,  it  was  lapfcd.  But  the  Court  of 
Chancel  y  decreed  that,  as  the  devifee  could  not 
have  tht  thing  defigned,  he  Ihould  have  the  thing 
given  in  lieu. 

Where  the  queftion  arifes  fimply  upon  the 
words  of  a  will,  ic  is  in  general  a  proper  fubjeft 
for  the  decifion  of  the  common  law  only  j  but,  in 
fome  cafes,  it  may  be  a  fubjeft  for  the  decifion  of 
common  law  or  equity  indifferently,  in  refpeft 
of  the  affiftance  which  a  court  of  equity  gives 
to  come  at  the  proper  trial.     For,  where  any   Tanner  verf. 
equitable  circumftance  lays  the  foundation  of    296.'^ 
an  application   to   Chancery,  that   court  may, 
though  a  title  depend  upon  the  words  of  a  will 
only,  determine  upon  it  as  well  as  a  judge  or  jury. 
But,    notwithftanding    thai,    Lord     Hardwicke 
faid,  in  a  cafe  fo  circumftanced,  that  if  either 
party  had  a  mind  to  go  to  law,  fubjeft  to  the 
dircftions  which  had  been  given   in  a  former 

decree,. 


J 
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decree,   he   would    not    hinder  them  ;    but,   if 
both  parties  were  defirous  to  have  his  opinion 
touching  the  title,  he  would  give  it. 

Where  an  iflue  is  direfted  out  of  Chancery  on 

a  devijavit  vel  non,  that  court  takes  upon  itfelf  to 

mould  the  evidence,  and  direft  the  application  of 

it,  fo  as  not  to  impede  the  fair  difcuQion  of  the 

Tanner  verf.      qucftion.     Thus,  whcrc  a  bill  was  brought  by 

wife,3P.wm.   the  heir  at  law  of  a  teftator,  fuggefting,  that  the 

teftator*s  widow  had  all  the  writings  and  title- 
deeds  relating  to  the  inheritance  of  the  lands  of 
which   the  teftator  died  feifed,  and  that  thofe 
writings  belonged  to  the  heir,  who  was  intided 
to  the  lands  j  the  defendant^  the  widow,  by  her 
anfwcr  infifted,  that  all  the  real  eft  ate  of  the  tef- 
tator was  by  the  faid  will  devifed  to  her  in  fce- 
fimple.    This  caufe  was  brought  on  to  a  hearing 
before  the  Lord  Chancellor  King,  who  decreed, 
that,  >s  the  plaintiff  was  the  teftator*s  heir  at 
law,  all  deeds  and  writings  relating  to  any  part 
'  of  the  teftator *s  eftate  fhould  be  brought  before 
the  Mafter  for  the  plaintiff  to  have  the  infpec- 
tion    thereof,    who    (hould    be    at   liberty    to 
bring   an  cjeftment;  and  that  the   defendant, 
who  claimed   under   the  will,  ftiould  not  give 
in  evidence  any  dormant  term  or  incumbrance. 
Afterwards,  on   a  re-hearing.   Lord  Hardwicke 
approved  this  decree,  though  it  feemed  but  a 

(light 
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■ 

flight  equity  for  the  heir  to  fay  he  wanted 
writings,  when  his  title  as  heir  ftood  in  need  of 
no  writings,  unlefs  he  claimed  under  fomc 
deed  of  intail  concealed  by  the  widow  w  ex- 
ecutor. 

So,  where  a  plaintiff  claimed  lands  by  a  will  Corgres  varf. 
which  was  proved,  but  the  original  was  taken  fons  Kep. ch. 
out  of  the  Prerogative  Office,  fb  that  the  plaintiff 
could  have  no  remedy  at  law,  and,  therefore, 
prayed  the  aid  of  the  Court  of  Chancery  j  it  was 
decreed,  that  the  copy  of  the  probate  of  the  will, 
out  of  the  Regifter's  book  in  the  Prerogative 
Office,  fliould  be  admitted  in  evidence  at  law,  at 
any  trial  that  fhould  be  had  concerning  the  title 
of  the  faid  lands,  as  the  true  original  will. 


O  F 
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WfViiD  m  s    ac    nam. 


Evdns  Tcrf. 
Herbert,  t. 

Keb.  35- 7 1', 
▼kl.  iKeb.117. 
23.  Comb.  395. 
et  vid.  Eden 
^id.  Chalkil, 
1  Keb.  117.23. 


TH  E  beft  proof  of  a  will  is  the  produftion 
of  the  inftrumcnt,  if  that  can  be  had  : 
therefore,  where,'  in  evidence  to  a  jury  at  bar  in 
ge£bnent,  the  defendant  made  tide  as  a  pur- 
chafer  under  a  devifee,  and  fhewed  only  a  bill  in 
Chancery  preferred  by  the  heir,  under  whom  the 
leflbr  of  the  plaintiflF  claimed,  againft  the  dcvifee, 
.  whereby  the  will  was  fct  forth,  and  alfo  the  an- 
jfwer  in  which  it  was  confefled :  It  was  held,  per 
Keeling  and  Moreton^  contrary  to  ^wifden^  that 
this  was  no  evidence,  though  they  proved  a  pof- 
feflion  according  to  the  devife,  and  that  this  had 
been  confefled  by  the  plaintiff  in  former  trials  ; 
becaufe  there  is  no  neceffity  for  fuch  proof  when 
the  will  itfelf  can  be  had,  and  is  the  beft  evidence 
of  its  own  exiflence. 


Comb.  4(« 


Therefore  a  will,  exemplified  under  the  great 
feal,  is  not  evidence  to  a  jury  in  ejcdtment. 

Neither 


*3 
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Neither  is  the  probate  of  a  will  in  the  Ipiritual  ibi*.  24S. 
court  evidence  to  make  a  title  to  lands  by  devife  % 
becaufe  all  their  proceedings,  fb  far  as  they  re- 
late to  laiids,  are  ccram  nonjudiccy  (or  they  have 
no  power  to  authenticate  any  fuch  devife :  and 
therefore  a  copy  produced  under  the  feal  of  that 
court,  is  no  evidence  of  a  true  copy. 

And  the  probate  of  a  will  of  land  is  not  (upon 
the  fame  principle)  evidence,  even  where  the 
will  is  loft. 


Thus,  where  a  will  was  proved  in  1666,  in  the  1 
archdeacon's  court  of  London,  and  the  office  was 
burned  in  the  fire  of  Ijondon  foon  after,  and  the 
probate  was  produced  in  evidence  to  prove  the 
will  under  thefe  circumltances ;  it  was  rejeded 
by  HoUy  Chief  Juftice,  as  not  good  evidence; 
the  reafon  his  Lordfhip  gave  was,  becaufe  the 
probate  b  figned  by  the  regifler  only  upon  the 
atteftation  of  the  proftor,  and  the  examina- 
tion of  him,  Jix  months  being  allowed  to  regi-  ' 
fter  iL 


So,  where,  on  an  ejeftment  at  the  afTizes,  the  Dike  v.  paniai, 
copy  of  the  regiftry  of  a  will  was  produced  in    7h^'^'*-sc. 
evidence  to  prove  a  pedigree,  and  not  to  derive    eviJ.  7^7 ^ 
any  title  by  the  will,  and  alio  the  probate  of  the 
fame  will  was  offered  for  the  fame  purpofe. 

Holt, 
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Holt,  Chief  Jufticc,  rcfofcd  to  admit  them  ;  for, 
as  to  the  probate,  it  was  only  evidence  as  to 
chattels,  and,  although  there  was  the  Time  reafon 
to  admit  the  copy  of  the  regifter  to  be  evidence 
as  the  copy  of  court  rolls,  or  of  a  regifter  of  a 
church,  bccaufe  the  ori^^inal  would  have  been 
read  as  a  roll  of  the  court  without  further  attcfta- 
tion ;  yet  the  practice  had  been  always  otherwife, 
which  he  would  not  fubvert,  though  founded  on 
a  miftake  that  the  ledger  book  is  read  ns  a  copy, 
and  fo  the  copy  o(tbat  is  but  the  copy  of  a  copy, 
whereas  the  ledger  book  is  read  as  a  roll  of  the 
Prerogative  Court.  And  then,  he  faid,  the  copy  of 
the  regifter  not  being  evidence  to  prove  the  will, 
when  the  original  was  in  being,  it  could  not  prove 
the  pedigree  5  becaufe  that  depended  upon  the 
credit  of  its  being  a  will,  which  was  not  proved 
by  the  copy  of  the  regifter. 

Ibid.  But,  afterwards,  on  the  fame  circuit,  on  an  iffuc 

direfted  out  of  Chancery  to  try,  in  a  feigned 
aftion,  the  queftion,  Whether  "  heir  or  not ;"  the 
fame  probate  was  offered  to  Baron  ^racy  to  prove 
the  pedigree,  and  he  admitted  it,  notwithftand- 
ing  the  above  cafe  was  cited  to  have  been  ruled 
as  aforefaid  ;  becaufe,  he  faid,  the  other  cafe  was 
in  ejeftment,  and  this  only  in  cafe,  and  be  could 
not  know  that  the  title  of  the  land  would  come  in 
queftion.  ^ 

The 
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The  reporter  obferves,  that  there  is  no  difFen-     i^^^ 
cnce  between  the  two  preceding  cafes  3  becaufc 
the  title  to  the  land  was  not  derived  by  the  will 
to  the  leiTor  of  the  plaintiflf  in  the  ejeftment. 

But,  it  feems  that  the  regifter  book  itfelf  Poihui  and  Poi- 
would  be  good  evidence  in  fuch  a  cafe  to  prove     Evi<i?72i  laft^ 
a  will  of  perfonal  eftate ;  becaufe  it  is  not  confi-     l!  Raym!^32. 
dered  merely  as  a  copy,  but  is  the  roll  of  the    Soit^'ugar, 
court  itfelf;  and  therefore,  where  the  will  was     ^«|C Adams, 
only  to  prove  a  relation  between  the  father  and     ^^j. 
fon  by  the  father's  will,  the  rolls  of  the  Spiritual 
Court  (that  has  authority  to  enrol  all  wills)  was 
held  to  be  fufficient  proof  of  the  exiftencc  of 
fuch  teftament  j  and,  if  there  be  fuch  a  will,  as 
appears  by  the  rolls  of  that  court,  the  relation 
is  proved. 

But  the  law  will  not  allow  thefe  rolls  to  prove     ibid, 
a  devife  of  land,  where  the  claim  is  by  the  words 
of  the  devife ;  for,  to  that  purpofe,  the  eccleG- 
aftical  courts  have  no  power  to  authenticate  the 
will. 

But,  where  the  parties  conteftlng  have  neither 
of  them  any  right  to  the  poflcflion  of  the  will,  a 
copy  will  be  admitted  as  evidence. 

Thus,  where  the  difpute  was  between  the  lord   1  L.Raym.73i. 
of  the  manor,  and  the  devifcc  of  a  copyhold  of 

Z  2  the 
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the  fame  manor  j  it  was  ruled  by  HoUy  Chief 
Juftice,  that  the  recital  of  the  will,  in  Ac  copy 
of  the  admittance,  was  good  evidence  of  the  dc- 
vife  againft  the  lord  or  any  other  ftranger  :  but 
that,  if  the  luit  had  been  between  the  heir  of  the 
copyholder  and  the  devifee,  the  will  itfelf  ought 
to  have  been  produced. 

Anon.  Ct.  T.         So,  whcre,  in  an  avowry  for  a  rent-charge  dc- 
Hoit,  198. 25-   ^jfej  jQ  the  plaintiff,  he  could  not  produce  the 

will,  for  that  belonged  to  the  devifee  of  the  lands 
charged,  who  claimed  them  thereby,-  he  pro- 
duced the  ordinary's  regiller  of  it,  and  proved 
former  payments,  and  that  was  held  fuflicient 
evidence. 

But  the  probate  of  a  will  of  lands,  accompa- 
nied with  other  circumftantial  proo^,  was  confi- 
dered  by  Holty  Chief  Juftice,  as  good  evidence, 
where  the  will  was  proved  fo  have  been  loft. 

St.  Lcgar  verf.        Thus  whcrc,  in  an  ejeftment,  it  appeared  upon 
RayTrai.vid*  ^^  evidence  that  a  will  was  made  of  the  lands  in 
Skinucri74.     queftiou  in  1647,  which  will  was  loft,  but  men- 
tion was  made  of  it  in  the  calendar  (which  is  the 
index  of  the  regifter  of  the  Spiritual  Court)  and 
alfo  in  the  feal  book.     A  commiflion  ifiued  in 
April  1648,  to  examine  the  executors  upon  their 
oaths,  &c.  and,  that  being  returned,  probate  was 
granted  in  May  1648,  which  probate  was  pro- 
duced 
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duced  in  evidence  i  Holt,  Chief  Juftice,  allowed 
it  at  the  afiize$  to  be  good  proof  of  the  will^  butj 
he  rcferved  it  for  his  further  confideration.  And 
afterwards,  as  well  in  the  King's  Bench  as  at 
J^iji  Prius  upon  other  trials,  declared,  that  he 
held  it  to  be  good  evidence,  and  that  he  con** 
tinued  of  his  former  opinion. 

And,  where  a  will  remains  in  Chancery  by   Giib.Lawof 
order  of  that  court,  a  copy  may  be  given  in     ^^^*^74" 
evidence  j  for,  then  it  becomes  a  roll  of  that 
court,  and,  by  confequence,  a  copy  of  it  fufficient 
evidence* 

But  the  authority  cited  in  fupport  of  the  above 
propofition  (viz.  Kei.  40  </  117.)  does  not  war- 
rant it  to  the  extent  that  Gilbert  has  ftated  it  1 
for,  in  Kek  40,  there  is  no  cafe  of  that  kind,  and 
Kei.  117,  puts  it  thus,  "  if  it  bad  been  only  a  cir- 
"  cumjlanccy  and'  as  inducement,  and  the  will  re-* 
/'  mained  in  Chancery,  or  other  couxt  h  ft^ci^l  or^ 
*'  der  of  Juch  court.** 

However,  it  feems  that  where  the  court  Ih 
which  the  will  is  lodged,  has  jurifdi6tion  over  thd 
fubje6t-matter  of  it,  the  copy  may  be  read  for  any 
purpofe ;  upon  the  principle  that  the  will  is  be^ 
come  a  roll  of  the  court,  and  might  itfclf  be 
read  without  further  atteftation. 

Z  2  9  Batj 
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But,  where  proof  of  the  attcftation  is  requirecl, 
that  ftands  upon  the  old  common  law  princi- 
ples; therefore,  in  fuch  cafe,  the  will  muft  be 
proved  by  a  fubfcriblng  witnefs,  if  either  of 
them  be  living  j  for,  it  is  a  general  common  law 
rule,  that  where  a  witnefs  has  fubfcribcd  an  in- 
ftrument,  he  muft  be  always  produced,  becaulc 
his  is  the  bcft  evidence  refpeding  it. 


Longford  verf. 
Eyre,  1  Will. 
741. 


As  the  ftatute  has  not  direfted  the  will  to  be 
proved  by  three  credible  witneffes,  it  has  been 
held  that  one  witnefs  is  fufficient  to  prove  what 
all  the  reft  have  attefted.  And  die  proper  way 
of  examining  a  witnefs  to  prove  a  devife  as  to 
lands,  is,  that  the  witnefs  (hould  not  only  prove 
the  executing  the  will  by  the  tcftator,  and  his 
own  fubfcribing  it  in  the  prefence  of  the  tcftator, 
but  likewife,  that  the  reft  of  the  witnefles  fub- 
fcribcd their  names  in  the  prefence  of  the  tcfta- 
tor i  and  then  one  witnefs  proves  the  full  execu- 
tion of  a  will,  fincc  he  proves  that  the  teftator 
executed  it,  and  alfo  that  the  three  witneffes  fub- 
fcribcd it  in  his  prefence.  And  upon  fuch  exa- 
mination of  one  witnefs  the  will  may  be  read. 


fTM  Jfaft  on 
Dem.  Anfte^r 
verf  Dowfinjj, 
2Strangei254f 
fopra. 


But,  although  a  will  may  be  read  on  proof  of 
all  the  circumftances  by  one  witnefs,  yet  that 
proceeds  upon  a  fuppofition,  that  there  are  two 
others  who  are  capable  of  giving,  if  called  upon, 
the  fame  tcftimony. 

It 


J 
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It  is    not   necejSTary    that   all   the  witnefles  pagnecverf. 
Aould  prove  the  faft  atteftcd  j  for,  it  was  ruled    skinner  41 3, 

.  S  C  Ca  T 

per  Hols,  Chief  Juftice,  at  a  trial  at  bar,  that,  if    hoIc  742". 
'*  there  were  three  fubfcribing  witnefles  to  a  will, 

this  was  fufficient  within  the  ilatute  of  frauds 
'  and  perjuries,  though,  upon  the  trial,  one  of  them 

would  not  fwear  that  he  faw  the  teftator  feal  and 

publifti  his  will ;  for,  otherwife,  it  would  be  in 

the  power  of  a  third  perfon  to  defeat  the  will  of 
'    the  deceafed  5  and,  therefore,  if  it  was  proved  to 

be  his  hand,  and  that  he  fet  it  as  a  witnefs  to  the 

willf  his  lord(hip  held  that  fuf^cient. 

And,  the  attefting  witnefles  may,  upon  exa- 
mination, deny  the  fads,  which,  upon  the  face  of 
the  inftrument,  they  are  prefumed  to  have  attefl:- 
ed  J  but  fuch  denial  will  be  received  with  great 
jealoufy,  anil  the  Court  will  fuppprt  the  will, 
unlefs  the  evidence  denying  the  fafts  be  very 
fatisfat^ory  and  clear* 

Thus,  in  a  trial  at  bar  upon  a  devife,  where,  on  H«dfon*s  caf-e, 
pne  fide,  two  of  the  witnefles  fwore  that  the  de- 
vifor  did  not  publiih  the  inftrument  as  his  will, 
but  that  another  guided  his  hand,  and  that  the 
teftator  made  his  mark  but  faid  nothing,  nor 
vfas  capable  pf  faying  any  thing.  And,  on  the 
Other  fide,  it  was  proved,  that  the .  teftator  had 
made  two  former  wills,  and  in  them  had  devifed 
his  land  in  like  manner  as  by  this  will,  and  that 

Z  z  3  he 
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he  died  of  a  confumption  and  was  fehfible  to  the 
laft,  and  that  three; ^ys  after  making  his  laft 
will  he  was  fenfible  and  able  to  difcourfe,  and  fo 
continued  until  within  fix  days  of  his  death. 
Hereupon  it  was  contended,  that  it  appeared  that 
the  witneffes  had  been  dealt  with.  In  reply  to 
which  the  counfel  on  the  other  fide  urged,  that 
If  the  witneffes  were  not  to  be  believed,  then  there 
would  not  be  three  witneflcs  to  the  will,  and  fo  it 
would  be  no  will  within  the  flatute.  But  Tem^ 
,  'berton^  Chief  Juftice,  faid,  that  it  was  not  pro- 
bable that  a  perfbn  in  his  fenfes  (as  they  were 
not  able  to  difjprove  the  teftator  to  have  been) 
would  fuffer  another  to  guide  his  hand  to  a 
writing,  and  not  fay  any  thing  \  and  that,  there- 
fore, the  Court  took  it  that  he  did  publifli  it. 
And  the  Court  committed  the  witneffes,  and  took' 
fccurity  of  the  plaintiff  to  profecute  them  for 
perjury. 

iTiggcs's  cafe.        And,  in  the  laft-mentioned  cafe,  Pmhertony 

Chief  Juftice,  cited  Digges's  cafe,  where  a  fcri- 
vener  wrote  the  will,  and  two  other  perfons  with 
hini  were  witneffes  :  the  fcrivener  fwore,  that 
the  teftator  was  compos,  and  the  two  others  Iwore 
thitt  he  was  not  compos.  But  the  verdift  found 
the  will  a  good  will ;  and  the  two  witneffes  were 
committed  to  the  Fleet. 


And 
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And  evidence  may  be  produced  on  the  part  of  cired  strangt 
the  dcvifee,  to  contradid  the  teftimony  of  the    *°^  ' 
fubfcribing  witnefles>  as  was  done  by  Lord  Chief 
Juftice  PraU^  in  the  cafe  of  Pike  and  Badmeringy 
in  the  court  of  King's  Bench, 

So,  in.  the  cafe  of  Lowe  and  Jolliffij  which  was  Lowe  verfjoi- 
a  trial  at  bar  on  an  iflue  out  of  Chancery,  conr  Rep.  30 5. 
cerning  lands  in  Worcefterjhirey  three  fubfcribing 
witneifes  to  the  teftator's  will,  and  the  two  fur^ 
viving  ones  to  a  codicil  made  four  years  fubfe- 
quent  to  the  will,  and  a  dozen  fervants  to  the 
teftator  fwore  that  he  was  utterly  incapable,  at  the 
time  of  making  the  fuppofed  will  or  codicil  and 
at  any  intermediate  time,  of  making  a  will,  or 
tranfafting  any  other  bufinefs.  To  encounter 
which  evidence,  the  counfel  for  the  devifce  exa- 
mined feveral  nobility  and  gentry  of  the  county, 
who  were  with  the  devifor  the  day  the  devife 
was  made,  two  phyficians  who  occafionally  at- 
tended  him,  and  feveral  other  material  witneffcs, 
who  all  ftrongly  depofed  to  the  fanity  of  the  de- 
vifor. The  Jury,  after  a  trial  of  fifteen  hours, 
brought  in  a  verdi(ft  to  eftablifli  the  will  and  co- 
dicil againft  the  teftimony  iA  the  fubfcribing 
witness  • 

But  where,  on  an  ejedment  brought  i^n  a  wiU,  coodtitie  Terr. 
a  woman  had  fworn  againft  her  own  atteftntion,    Bivr-Tin* 

Z  z  4  Mx;. 
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Mr.  Juftice  Tates  iaid^  that  (he  ought  not  to 
have  been   admitted  to  have  given  this  evi- 
dence.   And  Lord  MiPisfield  oblerved«  that  this 
VyLmofO's      would  not  invalidate  die  will;  for  there  were 
^^fopn        ^^^  where  one  witnels  had  fupportcd  a  will, 

by  fwearing  that  which  the  odier  two  witnelles 
attcfted,  although  thofe  two  had  denied  that 
they  did  fo.  And,  in  the  principal  cafe,  a  new 
trial  was  granted,  the  verdid  having  been  given 
againft  the  dcvilee  apparendy  upon  this  ground. 

Giib.  Rep.  E<i.         The  teftimony  of  the  witncfles  attefiing,  as  to 
**^  the  ftate  of  mind  in  which  a  teftator  was  at  the 

time  when  they  were  called  upon  to  atteft,  is 
not  uncontroulable ;  for,  the  heir  at  law,  who 
is  to  be  difinherited,  may  examine  other  telli* 
mony  againft  it. 

But,  a  court  of  equity  will  not  dired  an  ifiue 
to  try  the  fanity  of  a  teftator,  where  the  witnefles 
atteft  that  he  was  fane,  upon  a  mere  fuggeftion 
to  the  contrary  on  the  part  of  the  heir,  unfupe 
ported  by  any  pofitivc  proof. 

Tucker  verf.         Thus,  where  a  bill  was  brought,  fuggefting» 
•  %$l^  ^      '   among  other  things,  that  the  defendant  had  dc- 

ftroyed  or  concealed  the  will,  and  the  defendant 
put  in  three  anfwers,  and,  in  the  iirft,  made  no 
mention  of  the  infanity  of  the  teftator  ^  but,  i^ 

t  the 
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the  third  anfwer,  denied  he  had  ever  made  any 
fuch  will,  but  faid,  if  there  ever  was  any  fuch,  he 
could  not  fay  whether  his  father  was,  at  the  time 
of  making  fuch  will,  of  found  mind;  Lord 
Hardwicke  (aid,  that,  as  to  the  infanity,  the  defend- 
ant's proof  {poke  in  general  terms  only  to  thetef- 
tator's  being  in  a  weak  condition  ;  but  coipparc 
this  with  the  plaintiff's  evidence,  and  the  man- 
ner of  the  defendant's  introducing  the  infanity  in 
his  anfwer,  and  the  a6ts  he  had  done  under  the 
will.  The  infanity  was  not  n^f  ntioned  until  the 
third  anfwer,  and  then  very  tenderly.  The  plain- 
tiff's proofs  were  very  pofitive  as  to  the  fanity 
of  the  teftator  j  they  were  the  depofitions  of  the 
three,  fubfcribing  witnefles,  whofe  teftimony  was 
by  no  means  impeached.  The  will  was  a  reafoii- 
able  one,  not  made  in  fecretj  but  feveral  perfons 
were  prefent.  The  defendant  had  brought  adtions, 
^nd  fworn  himfelf  furvisring  executor,  and  had 
a£bed  feyeral  years  under  the  will  withoqt  ever 
making  any  pretence  of  ipfanity  in  thfe  teftator. 
And  his  lordfhip  was  of  opinion,  that  under  the 
circumftances  of  this  cafe,  it  was  not  proper  to 
dired  a  trial  at  law  as  to  the  fanity  or  infanity 
of  the  teftator. 
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PROVING 
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I  N 


CHANCERY. 


IT  is  ufual  where  a  title  depends  upon  a  will,  to 
prove  it  in  Chancery  againft  the  heir,  parti- 
cularly if  the  will  be  of  modern  date. 

But,  unlcfs  the  heir  be  forth-ooming,  a  court 

of  equity  will  not  declare  a  will  well  proved  5  and 

therefore,  where  a  bill  was  brought  by  a  refiduary 

legatee  for  fale  of  a  real  eftate  purfuant  to  the 

Tmdh  verc      tcftator's  Will,  and  that  the  reGduc,  after  payntieftt 

f^'  *  ^^'  of  debts,  might  be  paid  to  the  plaintiff,  and  the 

bill  fiiggefted  that  no  heir  at  law  could  be  found, 
which  was  admitted  by  the  anfwer:  the  Ijord 
Chancellor  directed  a  fale  of  the  real  eftate,  but 
faid  he  could  not  declare  the  will  well  provcdji 
there  being  no  heir  at  law. 


But 
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But  Lord  Kingy  in  the  cafe  of  ColtomnA  WiU  per  chan.  3  p. 
Joriy  thought  fuch  proof  not  abfolutely  neceffary  to  *  '  '^*' 
make  out  a  title,  any  more  than  it  would  be  to 
prove  a  deed,  by  which  the  eftate  was  fettled 
from  the  heir  at  law  after  the  anceftor*s  death,  in 
equity.  A  will  prevented  and  broke  the  dcfcent 
to  the  heir,  as  much  as  a  deed,  and  the  hands  of 
the  witnefles  to  a  will  might  be  as  well  proved  as 
thofc  of  witnefles  to  a  deed.  And  he  faid,  that 
as  it  would  be  no  objeftion  to  a  title  if  a  modern 
deed,  on  which  the  title  depended,  were  not  pro-* 
ved  in  equity,  why  fhould  it  be  fo  in  cafe  of  a 
will,  where  the  fame  appeared  to  be  duly  attefted 
by  three  witnefles,  whofe  names  are  mentioned  to 
have  been  fubfcribed  in  the  prefence  of  the 
teftator. 

However,  the  fafts  of  the  ^afe  of  CqUoh  and  ^^^  J;^" 
Wilfon  abovementioned,  do  not  fully  warrant  us  *^*' 
in  condttding  that  the  want  of  iuch  proof  would 
not  be  a  ground  of  obje&ion  to  a  title  in  equity; 
becaufe,  in  that  cafe,  there  were  circumftances 
which  made  it  an  exception  from  fuch  general 
role  if  it  fubfifted.  The  fafts  in  that  cafe  were 
thefe :  W.  a  counfcl  of  note  at  Leeds  in  Tork- 
Jhirey  had  articled  to  purchafe  an  eftate,  part  of 
the  eftate  of  T.  who  had  no  iflue,  but  had  two 
brothers  G.  T.  and  H.  T.— T.  having  mort- 
gaged the  eftate  for  a  confidcrable  fum,  amount- 
ing 


f 


[    7r6    1 

ing  to  near  as  much  as  the  purchafe-moncy,  and, 
owing  other  debts,  made  his  will,  thereby  dct- 
vifing  all  his  real  eftate  to  his  youngeft  brother 
H.   T.  and  his    brother-in-law  R,  and  their 
heirs,  in  truft  to  fell,  and  pay  his  debts  and  Icga-^ 
eies,  and  what  remained,  after  debts  and  legacies, 
he  gave  to  his  next  brother  and  heir  G.  T.  who 
was  beyond  fea,  in  the  fervice  of  the  Eaft  India 
Company.    Soon  after  the  teftator  died  H.  T. 
the  teftator's  youngeft  brother,  and  one  of  the 
truftees  in  the  will,  alone,  covenanted,  by  articles 
with  W.  to  fell  part  pf  the  tnift  eftatc  and 
to    convey  the    fame    to  W.  at  h\^  requeft, 
and  W.  covenanted  to   pay   intereft  for    the 
purchafe  money  from  the  Ladyfday  cnfuing. 
Then  the  creditors  of  the  teftator  T.  brought 
their  bill  againft  W,  to  compel  him  to  complete 
his  purchafe,  and  to  pay  his  purchafe-money,  to 
the  end  they  might  be  fatisfied  their  debts,     On 
the  part  of  W.  who  wiQied  to  b?  oflFhis  bargain, 
it  was  inllfted  that,  this  being  the  cafe  of  a  will 
not  proved  in  equity  againft  the  heir,  \t  was  a  de- 
feftive  title ;  that  none  of  the  dcpofitions  of  thp 
witneffes,  that  had  been  examined  for  the  will, 
could  be  read  againft  the  heir,  who,  in  this  cafe, 
was  probably  adverfe  and  offended  by  the  will : 
or  elfc  it  might  be  reafonably  prefumcd  that  he 
would,  though  beyond  fea,  have  been  prevailed 
vpon  to  jput  in  his  anfwer  to  the  bill  \  but  that 

the 
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the  heir  might  watch  for  an  opportunity  till  tht 
witncflcs  to  the  will  fhould  be  dead,  when  he 
would  conteft  the  will :  and  that,  though  W.  had 
faid  in  his  anfwer  that  he  was  willing  to  proceed  in 
the  purchafe,  yet  it  was  upon  terms,  that  allT>ro- 
per  parties  fhould  join,  one  of  which  proper  par- 
ties was  the  heir  at  law ;  and  that  it  would  be  a 
difficulty  on  the  Court  to  compel  an  unwilling 
purchafer  to  accept  of  a  purchafe,  if  there  were 
any  colour  of  objeftion  to  the  title.  But,  per 
Curiam^  it  appears  that  W.  who  articled  for  the 
purchafe,  knew  at  that  time  that  the  heir  was  be- 
yond fea,  and  yet  accepted  the  title,  without  in- 
filling that  the  heir  fhould  join,  or  that  the  will 
fhould  be  proved  againfl  him.  Alfo  W.  admit- 
ted by  his  anfwer  that  the  will  was  duly  exe- 
cuted, and,  by  entering  upon  great  part  of  the 
cflate,  had  himfelf  executed  the  purchafe;  for 
which  reafon  let  him  pay  the  refl  of  the  purchafe- 
money,  with  interefl,  according  to  the  articles, 
and  at  the  fame  time  let  the  truftees  and  mort- 
gagees join  in  proper  conveyances. 

But,  in  the  preceding  cafe,  the  reporter  ob- 
ferves,  that  it  was  a  great  help  to  the  title,  that 
the  mortgage,  made  by  the  teftator,  and  prior  to 
the  will,  which  was  to  be  kept  on  foot  for  the 
protcdlion  of  the  title,  was  for  the  greatcft  part 
of  the  purchafc-money.    And,  yet,  notwithfland- 

in§ 
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ing  all  theie  circumftanccs^  W.  was  on  the  firft 
decree  difcharged  from  his  purchafe^  and  the 
above  decree  was  made  on  a  rehearing. 

iVefchv.Lkcot,       And,  if  the  heir  make  default,  the  Court  muft 
^  ^^  *"*       read  to  proof  before  it  can  declare  the  will  well 

proved*  Thus,  where  a  bill  was  brought  againtt 
ieveral  perfons  and  the  heir  at  law  to  eftablifh  a 
will,  and  the  heir  at  law  made  default  ^  Lord 
Hardwicke  faid,  that  he  had  fome  doubt  whether  he 
ought  not  to  hear  proofs  of  the  will's  being  duly 
proved  before  be  could  declare  it  well  proved,  not- 
withftanding  the  heir  had  made  default  \  though^ 
in  common  cafes,  the  plaintiffs  were  intitled 
to  a  decree  according  to  the  prayer  of  their  bill, 
without  reading  any  evidence  i  and  though  the 
Regifter  could  not  recoUedfc  any  cafe  where  this 
was  the  praftice  of  the  Court,  his  lordfhip, 
thinking  it  necefiary,  ordered  the  proofs  to  be 
read. 

It  is  an  invariable  practice  of  the  Cotirt  of 
Chancery,  eftablifhcd  by  Lord  Talbot,  never  to 
decree  a  will  proved  unlefs  all  the  witnefles  are 
examined ;  becaufe  if,  after  the  decree,  the  heir 
were  to  controvert  it,  the  Court  would  order  an 
injundion ;  and,  therefore,  he  has  a  right  to  proof 
of  fanity  from  every  one  ^  of  them,  whom  the 
ftatute  of  frauds  has  placed  about  his  ancefton 

Thus, 
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Thus,  on  a  bill  preferred  by  the  legatees  un-  Townfe«d  ywc 
dcr  the  will  of  J,  T.  againlt  the  heir  at  law  of  2i6.ctOgiev. 
the  teftator^  who  was  an  infant,  in  order  to  have  177- 
his  real  eftate  fold  for  payment  of  their  legacies 
which  were  charged  thereupon,  and  to  have  the 
will  eftabliflied.  There  were  three  witncffes  to 
the  will,  all  then  living,  but  only  cne  had  been 
examined,  who  proved  the  execution  of  it,  and 
the  atteftation  of  the  other  two  witneffes  :  And  his 
Honour  refufed  to  eftablifti  the  will  without  the 
examination  of  all  the  witneffesj  for  he  faid  it 
was  a  rule  that  all  the  witneffes,  if  living,  muft 
be  examined  to  prove  the  will  i  befides  the  heir 
at  law  was,  in  this  cafe,  an  infant^  who,  if  of  age, 
had  a  right  to  crofs-examine  all  the  witnefles ; 
and  as  no  admifCon  of  this  fort  could  be  received 
for  an  infant,  the  Court  muft  protefl  his  right, 
and  therefore  muft  infift  upon  all  thofe  requiHtes 
which  he  would  have  had  a  right  to  infift  upon 
had  he  been  of  age,  and  capable  of  making  a 
defence  for  himfclf. 

And  the  rule  is  the  fame,  in  equity,  although 
one  of  the  witnefles  be  beyond  fea ;  for  the  fame 
credit  is  not  to  be  given  to  the  hand-writing  of  a 
witnefs  that  is  fo  circumftanced  as  would  be  given 
to  it  if  he  were  dead ;  becaufe  it  is  not  neceffary 
to  prefume,  that  it  is  out  of  the  power  of  the 
parties  interefted  to  get  at  him  if  they  pleafe. 

Z  This 
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Oriiyfon  verf. 
Atkinfon, 
a  Vez.  459.  et 
vid  S.  L.  Fre- 
^lerick  verf. 
Aynfcomby 
I  Ack.  627.  et 
▼id.  SkioDcr 
»74- 


This  obje<5tion  was  taken  in  the  cafe  oiGrdyfon 
and  Athnjofiy  where  one  of  the  witnefles  to  a  will 
being  beyond  fea,  the  other  two  proved  all  the 
Iblemnities  except  the  figning ;  but,  though  they 
fwore  that  the  teftator  acknowledged  hi$  hand  to 
them  at  different  times,  yet,  they  did  not  iwear 
he  acknowledged  it  to  the  third  witnefs,  who 
was  abroad,  nor  was  there  any  proof  about  him« 
Et  per  Curiam^  it  not  being  proved  that  the 
teilator  publifhed  his  will  in  the  prefence  of  the 
third  witnefs,  but  only  of  thofe  examined,  and  that 
the  other  witnefs  fubfcribed  in  their  prefence,  it 
ftands  on  the  proof  of  the  atteftation.  If  the 
witnefs  was  dead,  it  might  poffibly  be  fufficient  j 
that  is  the  aft  of  God,  and  therefore  the  Court 
gives  credit  to  his  hand-writing ;  but  here  a  bill 
is  brought  to  eflablilh  the  will  by  a  decree,  and 
it  is  only  proved  that  the  witnefs  is  beyond  lea. 
The  queftion  then  is.  Whether  the  proof  is  not 
defeftive,  and  whether  to  eftablifli  this  there 
ought  not  to  be  fome  proof  that  the  ad  was  done 
which  this  witnefs  has  attefted  ?  becaufe  a  com* 
miffion  may  be  had  to  examine  the  witncls  be- 
yond fea;  for,  in  this  Court,  fuitors  are  not  un- 
der the  difficulty  they  are  under  in  a  court  of  law, 
where  the  proof  muft  be  viva  voce.  There  is  no 
fuch  rule  of  law  as  exempts  parties  from  the  ne- 
ceflity  of  proving  the  fa£bs  materially,  although 
they  are  exempted  from  the  neceflity  of  bringing 

that 


that  Witncft  before  the  Court,    All  that  can  be 
done  at  prefent  is  to  direft  a  trial  at  law* 

Upon  a  bill  to  eft^blifh  a  will,  it  was  cib- 
jeftcd  for  the  diefendant^  the  heir  at  la^,  that  the 
will  was  not  proved  j  and  tliat  the  anfwcr  only 
dated  a  belief  that  a  will  was  made,  but  did 
not  direftly  admit  it,  and  was  not  replied  to ;  and 
the  Mafter  of  the  Rolls  faid,  though  it  was 
generally  true,  that  what  the  defendant  believed^ 
the  Court  would  believe,  yet  there  was  no  prece- 
dent where  the  Court  had  decreed  the  eftablilh- 
ment  of  a  will  not  proved^  or  admitted  by  the 
heir  at  law* 

Before  the  ye^  1718,  the  method  on  commif^ 
fions  to  prove  a  will  was  to  deliver  out  the  will 
of  land  upon  fecurity.  Afterwards  the  Regifters 
refufed  to  deliver  out  the  will,  infifting  upon 
being  paid  for  attending  with  it,  and  where  it  was 
wanted  at  a  diftance  their  demands  ran  very 
high.  But  on  a  bill  brought  in  1734  by  credi- 
tors and  legatees,  who  were  not  likely  to  fupprefs 
the  will,  one  of  the  witnefles  refiding  at  a  diflance, 
an  order  was  made  by  the  Court  of  Chancery,  on 
producing  three  precedents,  that  it  ihould  be  de- 
livered out  on  fecurity. 


potter  v.Pottef^ 
z  Vec.  174. 


Morfev.Roach^ 
ec  al.  2  Straoge 
961. 


And  Lord  MatleifieiJ,  on  a  motion  of  this    vid.1Atk.6a7. 
kind,  made  an  order  upon  the  Prerogative  Court 

A  a  a  to 
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to  deliver  a  will  to  the  Regifl:cr*s  Office  in  Sym- 
monds-Ion^  to  lie  there  till  the  Court  of  Cbaix« 
eery  (hould  have  done  with  it. 

Frvderick  v.  So  Lord  Hardwuke,  on  a  bill  to  perpetuate  the 

f  Atk!*S>'      teftimony  of  witnefles  to  a  will,  one  of  whom  rc- 

fided  dt  Bullogngy  dire£ted  a  commiflion  to  be 
executed  there  to  examine  the  witnefs;  and,  it 
being  neceflary  to  have  the  will  at  the  execution 
of  the  commiflion,  and  application  having  been 
made  at  the  Prerogative  Office  to  deliver  out  the 
original  will  to  be  proved  at  Bullogne^  and  the 
Regifter  of  that  Court  rcfufing  to  deliver  it  upon 
any  fccurity  whatever  for  the  return  of  it,  infiftr- 
ing  on  fending  a  meflcnger  of  their  own,  which 
.  would  put  the  defendant  to  confiderable  expence ; 
his  lordfhip,  it  appearing  that  the  defendant  was 
the  only  devifee  who  could  claim  any  real  eftate 
under  the  will,  ordered  the  original  will  to  be  de- 
livered  out  by  the  proper  officer  of  the  Preroga- 
tive Court  to  a  fit  perfon  to  be  named  by  the  de- 
fendant,  in  order  to  be  produced  at  the  execution 
of  the  commiffion;  fuch  perfon  firft  giving  fccu- 
rity to  be  approved  of  by  the  Judge  of  the  Pre- 
rogative Court,  to  return  the  fame  in  three  months 
from  the  delivery  thereof  to  him. 


raid. 


And  it  was  alfo  ordered,  in  the  above  cafe, 
that  if  there  fhould  be  any  difpute  as  to  the  le- 

curity 


I 
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curity  to  be  given  for  the  fafe  cuftody  and  return 
of  the  will,  it  fliould  be  referred  to  a  Mafter  in 
Chancery  to  fettle  and  adjufl:  the  fame. 

But,  Lord  Hardwitke  obferved,  in  the  fore-  ibw. 
going  cafe,  that  if  the  defendant  had  not  been 
the  fole  devifee  of  the  real  eftatc,  but  there 
had  been  other  perfons  under  the  will  interefted 
in  it,  and  they  had  refufed  their  confent,  he  would 
not  have  made  this  order;  becaule,  the  taking  a 
will  out  of  the  kingdom  was  different  from  any 
former  cafes  in  that  court:  they  had  gone  no 
further  than  ordering  them  to  different  parts  of 
England* 

m 

But  the  Court  of  King's  Bench  refufed  a  tnan-  Saviii's  cafe, 
damus  to  the  Prerogative  Court  to  deliver  out  a 
will  of  land,  leaving  the  party  to  detinue,  or 
a&ion  on  the  cafe,  which  adtions  Twi/Jen,  Juftice, 
remembered  to  have  been  brought  for  that 
purpofe* 

A  bill  to  perpetuate  the  teflimony  of  witneffes 
will  not  lie  by  a  devifee  to  prove  the  will  of  a 
lunatic  in  his  life-time;  becaufe,  fuch  devifeej  in 
the  life  of  the  teflator,  has  neither  ^^j  in  re  nor 
ad  rem;  nor  has  he,  at  the  time  of  the  bill 
brought,  and  poflibly  he  never  may  have,  any 
fort  of  right  i  for,  the  lunatic  may  recover  from 
his  lunacy  and  make  another  will. 

A  a  a  !?  Thus, 


Saekvill  7erf. 
Ayleworthy 
1  Vcrn.  105. 
I  Eq.  Ca«  Abr. 
»34»  3- 
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Thus,  where  A.  having  formerly  made  a  will, 
and,  thereby,  devifed  great  part  of  his  eftate  to 
S.  afterwards  became  a  lunatic,    S.  exhibited 
his  bill  againft  the  prefumptive  heir  of  A.  to  ex- 
amine witneffes  touching  the  will  in  perpetuam  rci 
memoriam»     The  defendant  demurred,  becaufe,  it 
was  a  bill  to  prove  a  man's  will  in  his  life- time, 
and    the    devifce    had    no    right  or    title    by 
the  will  until  the  teftator's  death,  it  being  until 
that  time  ambulatory  and  in  truth  no  will.     On 
behalf  of  the  devifee  it  was  infilled,  that  to  ex- 
amine witneffes  in  perpetuam  ret  memoriam  was  a 
chief  part  of  the  original  jurifdiftion  of  the  Court, 
it  being  in  all  cafes  a  natural  equity  to  have  the 
teftimony  preferved;    and  that,  in  this  cafe,  it 
would  be  no  prejudice  to  any  one;  becaufe,  if  the 
lunatic   Ihould  recover  his  underflanding,   the 
will,  notwithflanding  this  examination,  would  be 
revocable  :  and  it  might  be  a  manifcft  prejudice 
to  the  devifee  to  deny  him  the  benefit  of  fuch  ex- 
amination ;  for,  the  lunatic  might  ftill  live  many 
years,  and  continuing  a  lunatic  he  was  incapable 
of  making  another  will,  or  of  new  publifhing  this, 
and  in  that  time  all  the  witneffes  to  the  will,  that 
could  prove  the  teflator  to  be  then  compos  mentis 
might  be  dead.     But  the  bill  was  difmiffed* 


Bechmaii  vcrf.        A  bill  to  perpetuate  the  teftimony  of  witnelles 
xvern?354.      Will  bc  difmiffcd,  if  preferred  againft  a  purchafer 

without 
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without  notice  of  thcwill  to  be  proved.  Thus, 
where  the  defendant  pleaded  himfelf  a  purchafer 
without  notice  of  any  fuch  will,  and  infilled  that, 
unlefs  there  had  been  a  verdift  in  affirmance  of 
fuch  will  (nothing  hindering  the  plaintiff,  but 
that  if  he  had  a  title  he  might  recover  at  law)  the 
plaintiff  ought  not  to  be  admitted  to  examine  his 
witneffes,  thereby  to  hang  a  cloud  over  a  pur- 
chafer's  eftate;  upon  debate  the  plea  was  al- 
lowed* 

A  bill  brought  by  a  devifee  of  land,  to  per-    Haiiv.Hoddcf- 
petuate  the  teftimony  of  a  will  and  to  eflablifh    ,i^u 
it,  was,  upon  opening  thereof,  difmifled  with 
cofts ;  the  Court  declaring,  that  a  caufe,  only  for 
perpetuating  teftimony,  ought  not  to  have  been 
fet  down  for  hearing. 

But,  though  the  bill  be  difmilTed,  the  plaintiff    jbiu. 
therein  will,  at  law,  have  the  benefit  of  thefc 
depofitions* 

Where  a  devifee  brings  a  bill  in  ferpetuam   Bcmcyv.Eyre, 
ret  memoriam,  and  the  heir  does  nothing  more     ^       ^  ^* 
than  crofs  examine  the  witneflTes,  who  are  pro- 
duced to  confirm   the  will,   he  is  intitled  to 
his  cofts. 

A  a  a  3  If 
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Bemeyv.Fyrc,       If  ^hc  heir  cxaminc  witnefTes  to  encountep 

the  will,  then  he  Ihall  not  have  his  cofts  5 
that  is,  where  the  bill  does  not  pray  relief,  or 
i§  not  brought  to  a  hearing. 

Ibid.  But,  when  the  caufc  is  brought  to  a  hear- 

ing, if  the  heir  at  law  has  an  ilTue  direftcd  to 
try  the  will,  and  the  will  i$  eftablilhed,  he,  a^ 
haying  a  right  to  be  fatlsHed  how  he  is  difinr 
herited,  fhall  have  his  coils. 

Ibid.  Yet  if  the  heir  at  law  fet  up  infanity,  or  any 

other  difahility  againft  the  devifor,  and  faiJ^  he 
Ihall  not  have  his  cofts. 

But,  it  muft  be  a  very  ftrong  cafe,  which  will 
induce  the  Court  to  give  the  cofts  againft  him  j^ 
as  (poliation  or  fecrcting  the  wilL 

ibiii  Where  an  heir,  being  informed  that  his  an- 

ceftor*s  will  was  in  the  hands  of  a  particular 
perfoh,  went,  notwithftanding,  and  took  out 
^miniftration  upon  the  oath  ufual  on  thole 
occafions,  without  ever  making  any  enquiry 
after  the  perfon  whom  he  was  informed  by  letter 
had  the  will  in  his  cuftody;  Lord  Hardwicke 
thpught  this  fuch  improper  behaviour  in  the  heirj^ 
that  he  would  not  give  him  his  cofts  i  though  his 

lordftiip. 
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lordlhip  faid,  that  he  would  have  given  cofts 
to  him,  ROtwithftanding  one  witncfs  had  fworn 
pofitivcly  to  an  attempt  of  concealing  the  will, 
becaufe,  it  was  as  politively  denied  by  the  heir's 
anfwer. 


Aaa4  JNDEX. 


^^^wm 


INDEX, 

A. 

ACTION  on  tbi  cafe  lies  againft  the  Prerogitive  C<mrt|  if  diej  i^s-? 
fuTe  to  deliver  up  a  wiU  of  land,  7x3. 

AD  VOWS  ON,  in  grofs,  may  be  dtvifed,  a  10. 

.    .     .     •     -  is  included  under  the  woid  Tenement,  an. 

-----------      -      -  Hereditament,  *»!• 

^     .     .     -      -  will  not  pafs  by  the  word  *<  Lands,**  an,  aaa. 

Quaere,  if  the  dcvifor  has  no  other  thing  to  anfwer  that  de-f 
fcription,  aaa. 
•    .     -     -     -  it  not  a  name  by  which  an  appropriation  will  pafa^aa 3  • 

VideNBXT  Prbsbktatiov. 
.    •    -      -      -  of  a  vicarage,  will  not  paft  under  the  words  Com- 
modities, Emoluments,  Profits^  and  Advantages,   to  a  pre- 
bendary belonging,  2a6. 
Vide  Trust. 

AGREEMENT. 

Vide  Estate,  equitable^ 

ALIEN,  may  be  adevifee,  316— 318. 

ANNUITY  in  fee  is  devifable,  2x9. 
....  how  diftinguifhed  from  a  rent,  at 9. 

APPOINTMENTS  by  will  under  powers,  zxt  within  the  ftatute  of 

frauds,  58. 
--------------fell  originally  under  the 

jurifdi6lion  of  courts  of  equity,  16a. 
--------------  brought  under  the  jo- 

rifdi£lion    of  common    law    courts  by   the  ftatute  of  uiba, 

a;  Hen.  VIII.  163. 
r -..-.-  take  elFcft  out  of  the 

original  inftrument  by  which  the  power  was  created,  163 — 165. 
Vide  Devise,  Feme  Covert,  Powers. 
-•------------,  as    to    their  external 

form,  and  their  a£Vion  upon  the  eftates  fettled,  follow  the  nature 

of  the  inftniment  by  which  they  are  executed,  1^8. 

Therefore,  an  infant  feme  covert  cannot  devife  by  virtue  of 

a  general  power  to  devife,  168—170. 

APPROPRIATION. 

Vide  Advowson. 

ARTICLES  for  the  fale  or  fettlement  of  eftates,  if  they  can  be  in- 
forced  by  a  bill  for  fpecific  performance,  vinll  revoke  a  will  pre- 
viouflymade,  594,  595. 

ATTESTATION,  what  intended  thereby,  68,  69. 

------  extends  not  only  tp  the  a6l  of  figning,  but  to 

the  ftate  ef  the  teftator^s  capacky-of  willing,  69,  70. 

»  -  -  -  -  -r  .  upon  an  acknowledgment  of  the  tcftator^s  hand- 
writing fufficicnt,  7 1—7  3 . 

ContTR, 


INDEX, 

Gontrai  if  no  a£lual  acknowledgment  of  the  hand-writingf 
although  the  devifor  acknowledge  the  will,  7  3 . 
Quaere,  et  vide  obfei'vations  on  this  point,  73— .80. 

/ATTESTATION,  muft  be  at  a  time  when  the  whole  devife  is  pre- 
fept,  S7- 

But  its  prefence  prcfumed,  unlefs  the  contrary  (hewn,  87-^So. 

•  ^     .     -    -     -   -  muft  be  proved  by  a  fubfcribing  witnefs,  if  ei- 

ther of  them  be  living,  708. 

But  one  witnefs  may  prove  what  all  the  reft  have  attefted,  708* 

How  to  examine  an  attefting  witnefs,  ibid. 

But  it  is  not  nectflary  that  all  the  witneftes  fliould  prove  the 
fiR  attefted,  709. 

For,  the  attefting  witnefles  may,  upon  examination,  deny 
the  fa£ls  attefted  by  them,  709,  710. 

But  their  teftimony  in  fuch  cafe  ought  to  be  received  vnth 
great  caution,  709,  71Q. 

And  evidence  is  admiflable  on  the  part  of  the  devilee  to 
contradi6t  their  teftimony,  711,  7x2. 

And  now  held  that  fubfcribing  witneffes  fhould  not  be  ad^^ 
mitted  to  give  evidence  againft  their  own  atteftation,  71 1,  71a. 

The  heir  at  law  may  examine  teftimony  to  contradi^  the 
fubfcribing  witneffes,  as  to  the  teftatpr's  ftate  of  mind,  712* 

Vide  Court  of  E^ity, 

AVERMENTS,  parol. 

Vide  Parol  Declarations. 

AUTHORITIES,  are  devifable,  289. 

Inftances  of  different  kinds,  290*— 292. 

•  -    -    -     -      -  diftinguiftied  into  naked  authorities,  and  autho- 

rities coupled  with  an  intereft,  292. 
-----      -  naked,  their  nature,  292,  293. 

-----      -      --  not  afte^ed   by  any  alienation    by  the 

heir,  293, 
-----      -      --  cannot  be  releafed  by  executors,  293,294, 

-----      -      --  muft  be  ftridlly  purfued,  294.'— 296. 

So  far  as  is  neceftary  fubftantially  to  anfwer  the  words  of  the 
devife  by  which  they  arc  created,  269 — 300. 
----'•      -  couplecf  with  an  intereft,  their  nature,  301. 

Inftances  of  this  kind,  ibid. 
-----------     -      -  will  not  determine,  al- 
though the  obje^l  of  their  creation  fail,  302. 
Vide  Devise. 

B. 

]^ARGAIN  AND  SALE,  without  inrolment,  is  a  revocation  of  a 
will,  607. 

BASTARD  may  be  a  devifee,  as  foon  as  he  has  gained  ^  name  by 
reputation,  319. 

-- rby  defcription  of  "  daug^terr*  3}f, 

-.-.--.     .     -  of  w  fon,v  ibid. 

Contra,  if  bom  after  wilt  made,  338,  339. 

So  if  in  fuentre  fa  nure,  339,  340. 

•  -     -     -  cannot  take  by  a  devHe  to  children,  where  there  are  chil- 

dren by  marriagfe,  344.,  345. 

BILI, 
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BILL  to  perpetuate  the  ieftimony  tf*witne£es^  will  not  lie  by  a  dcvilee  to 
prove  the  will  of  a  lunatic  in  his  life- time,  723,  7x4.. 
Vide  Equity,  Court  of. 
.------•-----  will  be  difnuffed  if  prefer«^ 

red  jg  linft  a  purchafer  without  notice,  714,  725. 
.^----------------    -withcofts, 

if  fet  down  for  hearin?,  725. 

But,  though  the  bill  be  diimiffed,  yet  the  plaintiff  will  bare 
the  benefit  of  the  depofltions,  725. 
Vide  Heir. 

BODIES  POLITIC. 

Vide  Mortmain. 

BONA  et  CATELLA  felmum^  not  devifable,  4-1—45- 
Vide  Franchise. 

BOROUGHS,  enjoyed  the  cuftom  of  devifiag,  4. 

C. 

CANCELLING  or  TEARING,  by  a  ftranger,  is  no  revocation  of 
a  will,  612. 
Vid€  Revocation. 

CHATTELS,  denjife  thereof ^  not  within  the  ftatutc  of  frauds,  $^. 

CODICIL  OT  Codicils,  may  be  made,  altering,  &c.  a  will,  23. 

.     .     .    -  whence  derived,  and  what  its  ofBce  is,  23,-24. 

.     .     -    -  by  whom  to  be  made,  24,  25. 

...    -  made  under  the  ftatutes  Hen.  VIII.  muft  be  in  writing,  25. 

Vide  Subscription. 
•    •    -    -  inconfiftent  with  a  preceding  will,  is  a  revocation  of  it, 

541—543- 

Diftinflion  between  a  codicil  and  a  fecond  will  as  revoking 
inftruments,  543-^545. 

Vide  Revocation,  Republication. 

COMMONS.     Sans  number,  not  devifable,  41 . 

COMPOS  MENTIS  or  not,  a  queftion  of  law  to  be  tried  by  jury, 
not  inquinble  in  courts  of  equity,  695. 

CONDITIONAL  LIMITATION,  iu  nature,  and  in  what  inftanccs 

it  occurs,  256— -261 » 
*---------     -is  the  refult  of  a'  conftni6kion  of 

a  devife  adopted  to  give  effe^l  to  the  intention  of  a  teftator,  257. 
Vide  Condition. 
----------      -  good  to  introduce  an  executory 

or  fpringing  ufe  after  a  fee,  262— -264. 

CONDITION  of  re-entry y  not  devifable,  46—234. 

CONDITIONS,  in  wills,  may  be  either  prrcedent  or  fubiequent,  24^. 

Inftances  of  both  foils  of  conditions,  246-*-248. 
.........  thougjh  created  by  exprefs  words  of  con- 
dition, take  effcfk  as  conditional  limitations,  whcie  fuch  con* 
ftruflion  neceflary  to  effefl  the  obje6ls  of  deviforsi  26  t,  262. 

Contra,  if  fuch  con(bru£^ion  be  not  neceffary  to  cffe^uate  9 
teftator*s  intent,  264—267. 
......  defcend  to  heir  at  common  law>  263. 

X  CONTINGENT 
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CONTINGENT  INTERESTS  or  ESTATES,  are  dcvifablc  withiA 
tbeftatutes  31ft  and  34th  Hen.  VIII.  34*  233, 134.. 

-•-----*------•-  their    naturt    and 

kinds,  250. 

CONTINGENT  REMAINDERS,  theirnatuK  and  kinds,  267-^70* 

CONVEYANCE  for  the  purpofe  of  a  fecurity  to  creditors,  is  a  revo- 
cation VRO  TANTO  only  of  a  wijl>  619—623. 

COPYHOLD  ESTATES  notdcvifabkwithinthcftatuteofwills,45. 
«.•......  devifed,  take  efie£l  under  furrender,  by  vir- 
tue of  the  deviie,  as  a  declaration  of  the  uies  thereof,  4.5,  46. 

•  ---*----  whether  legal  or  equitable,  not  afte^led  by 

ftatute  of  frauds,  53— 55» 
Vide  Surrender. 

COPY  of  a  ivili,  is  good  evidence  to  prove  its  exigence  between 

parties,  where  neither  of  them  have  any  right  to  the  pofrcfiion 

of  the  will  itfelf,  705,  706. 
-    ....     -  remaining  in  Chancery  by  order  of  the  Court,  may 

be  given  in  evidence,  707. 
So  in  all  cafes  where  the  Court  in  which  the  will  is  lodged^ 

have  jurifdiflion  over  the  fubje^l  matter  of  it,  707. 

CORRODIES,  notdevifable,  41. 

COSTS. 

Vide  Heir. 

COVENANT,  upon  a  marriage  to  make  a  feoflPment,  no  revocation  of 
a  will  made  previous,  593. 

COURTS,  jurifSaion  of. 

Vide  Jurisdiction  efCwr//,  Ecclesiastical  Courts^ 
and  E<^iTV,  Court  of 

COURT  of  CHANCERY. 

Vide  EqyiTY,  Court  of 

COURT  of  EQUITY. . 

VideEc^iTY,  Court  qf. 

COVERTURE  is  a  difqualification  to  devife  aiifing  from  want  of 
power  or  free  agency,  146,  147. 

Cuftom  for  a  feme  covert  to  deviie  not  good,  148* 
.    .     .    -    .    -  nodifqualificationif  thehufbandbaniihtd,  148, 149. 

Vide  Feme  Covert. 

•  .    ....  creates  no  difability  in  a  woman    to  be  a  devi- 

fee,  315. 
Andy  if  her  huiband  refiifed,  equity  would  relieve  her,  ibid* 

D. 

T\EVISE,  exifted  among  the  Saxons,  i . 

But  was  requir^  to  be  confirmed  by  the  heir  at  law,  i* 
.     .     -     -  put  a  ftopto  by  the  introdu£lion  of  feuds,  ibid* 
Exceptions  m  cafes  of  local  cuftoms,  3. 
In  which  cafes  the  whole  of  fuch  lands,  though  granted  t9 
hold  by  knights  fervice,  were  devifable  in  like  manner  as  at 
common  law,  ibid. 
Diftin£lion,  in  London,  between  cjuzensreficntornpt  U>t  ibid. 

A  a  a  6  DEVISE 
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DEVISE  might  be  fct  \ip  bv  cuftom  in  boroughs*  4. 

•  •      -  not    permitted  till   long  after   other  modes  of  alienatkai 

were  intruded  on  the  feudal  fyftem»  6|  7. 

•  •    .     .  praftifed  through  the  medium  of  u^,  7,  S. 

But  checked  by  the  27  Hen.  VIII.  for  transferring  ufes  idtlp 
poflefliony  8,  9* 

•  •     •    .  fan£lionedbT  31  and  34.Hen.  VIIL  9, 

•  •     -     -  further  regulated  by  ftat.  49  Car.  II.  9. 

•  •      -     -  under  the  ftat.  of  3 1  and  34  Hen*  VIII.  conftdered  and 

analized,  ii. 

•  •     .    .  how  far  treated  upon  in  the  prefcnt  eflay,  11. 

•  .      .    .  underftat.  31  and34.Hen.yIII.  defcribed,  ia« 

«•     .^.....     •*•     .     .  requires   no  particular 

form  of  words,  13. 
...    -  made  in  the  form  of  indentures,  1 3,  14. 
...     -  delhrered  as  a  deed,  yet  eood  as  a  deviie^  14,  15. 
.    •     •    .  may  be  on  feveral  (heets  m  paper,  15. 

Not  fixed  together,  ibid. 

Found  at  diSerent  places  before  the  ftatute  of  frauds,  15. 

Made  at  feveral  times,  at  any  diftancefram  each  other,  ibid. 

...  by  feveral  memorandums,  15, 1 5, 17. 

•  •     .     -  .  making  feveral  panial  and  partinilardifpofitions  relating 

to  feveral  iMu'ts  of  teftator*s  eftate,  may  be  earned  into  eficA  by 

diftinA  inftruments,  for  they  make  bur  onedcvife,  17. 
TKefe  inftruments  muft  be  declared  upon  particularly,  iS. 
...  making  feveral  difpofitions  of  different  interefts  in  one 

and  the  fame  eftate,  may  be  efte6bd  by  difierent  inftruments^ 

18,  19. 
...  after   it  is   made,  may  be  modified  and  qualified  hy 

a  fubfequent  devife,  and  a  legacy  take  tWA  out  of  both, 

19 — la. 
-    -    -  may  be  made  to  take  effef^  with  refierence  to  another  in- 

ftrument,  22,  23.  48 — 52. 

•  .  -  executed  accoiding  to  the  ftatute  of  frauds,  referring 
to  another  inftrument,  that  inftrument  is  confidend  aa  put 
thereof,  48 — 52. 

.    -    -  under  ftatutes  Hen.  VIII.  muft  be  entirely  in  writing,  25. 
What  conftrued  writing  within  theie  ftatutes,  ibid.     . 

•  •  -  by  a  letter,  exprefiing  a  man's  intent  as  to  the  difpofition 
of  his  property,  fufficient,  25. 

•  -    -  if  m  writmg,  good,  though  not  written  by  dertfor,  26. 
Further  obfervations    on   the  €onftni£lbn    of  the   word 

"writing,"  26,  27,  28. 
••    -    -  mutt  have  been  completely  pat  in  writing  during  the  life 
of  the  devifor,  28,  29, 
That  is  as  to  each  diftin6^  devife,  29. 

•  .  -  under  thefe  ftatutes,  might  be  good  in  part  and  bad  in 
part,  30. 

•  --••---     -  need  not  have  been  figned,  30. 
*-------     -  good,  though  the  teftator's  name  waa 

not  on  die  face  of  the  inftrument,  30,  3 1 . 
«    •    -  by  any  fcrap  of  writine,  though  fieither  fealed^  figntd,  or 
written  by  the  teliatori  held  good  under  thde  ftatutes,  31*  3*« 

Mifduefa 


INDEX. 

Mifchiefs  that  followed  this  conftmdioni  32,  33* 
Vide  Copyholds. 

DEVISE,  not  good  as  fuch,  cannot  take  effefl  as  an  appointment 
under  a  truft,  57. 

-  •    -     -  to  an  univeriity,  &c.  not  executed  according  to  the  fta- 

tute  of  frauds,  cannot  take  efTeft  as  an  appointment,  58. 
Vide  Estate,  Estatb  Equitable,  Disseisin,  Dis- 

QUALIPCATIONS  tO  de*vi/i,  THINGS   dfvifabU. 

-  -    -    -  may  be  in  fee  fimple  abfolute,  237. 

•  ---<-•---     -  conditional,  if  the  fubjefl  be  not  with« 

in  the  ftatute  ^  tibffix,  237. 
-•-•      -     -of  a  determinable  fee,  138. 

-  -     -     -      -      -  of  a  fee  tail,  ibid. 

•  •    -    -  may  not  be  of  a  fee  to  take  place  after  a  fee-fimple»  %\t^ 

»39,  240. 
Contra,  after  a  fee  tail  fince  the  ftatute  de  donisy  240. 

•  .     .    .  ipay  be  of  an  eftate  for  life,  240,  241. 

•  -     -    -  may  be  of  an  eftate  in  remainder,  ibid. 

But  doubts  were  formerly  entertained  as  to  difpoling  of  a  re- 
mainder in  a  thing  ci-eated  de  novo,  but  now  it  is  fettled  that 
a  remainder  may  be  limited  in  a  thine  created  di  novo,  241, 242. 

Words  proper  to  create  a  remainder,  &c.  242,  243. 

-  -     .    -  may  oe  of  a  term  de  novo,  243. 

Vide  Te  bm  de  novo. 

-  -     -    -  may  be  either  abfolute  or  conditional,  245,  246. 

Vide  Insanity,  Fk.\vd%,  flat,  of.  Condition. 
.    .    .    .  may  be  either  of  veiled  or  contingent  interefls  or  eftatesi 
S48,  249. 
Vide  Estates  veiled.  Contingent  Eftates. 
.    .     .    .  of  an  ufe,  good  at  common  law,  271. 
.     ...  of  land,  lodges  both  the  land  and  the  ufe  thereof  in  the 
devifee,  271. 

Contra,  if  another  life  expreflcd,  271,  272. 
.     -     -    -  ofanufe,  executed  by  the  ftatute 27  Hen.VIII.  of  ufes,  272* 
Obfervations  in  anfwer  to  obje£lions  ftated  to  the  above  pro* 
pofition,  in  a  late  publication,  272 — 282. 
»     •.     -    *  of  an  authority  good,  289. 

.  •  -•  •  of  an  authority  to  fell  lands  is  within  the  ftatute  of  de-* 
vifes,  292. 

-  -     •    -  that  executors  (hall  fell  lands  is  a  naked  authority,  292. 

.  .  -  -  of  lands  to  executors  to  be  diftributed  is  a  naked  authority, 
302. 

Diftin^lion  between  a  devife  that  executors  (hall  fell  his  land, 
and  of  lands  to  be  fold  by  his  executors,  302. 

Obfervations  in  anfwer  to  fome  obje£HonR  to  tlic  above  dif- 
tin6^ion  offered  in  a  late  publication,  302-^310. 

Vide  Powers. 

•  -     -    -  to  the  neareft  of  blood  of  the  children  of  A.  who  take 

thereby,  355. 
Vide  Devisee. 

•  -    -    -  may  fail  of  e(fe6l  from  various  circumftances,  fome  of 

which  appear  on  the  face  of  the  inftrument,  and  fome  of  which 
exift  </4ri0rj  the  inftrument,  409,  419. 

DEVISE 
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SEVISEy  may  fail,  by  uncertamty  or  itpugnanqr  on  the  face  of  d^ 
will,  411,411. 

Of  the  different  kinds    of   uncertainty    or   repugnancy^ 
411 — 4j6. 

•  .    .    .  if  the  thing  derifed  clearly  defcribed,  will  not  fail  for  error 

in  words  cf  demonftration,  410* 
»    •    .    -  may  be  void  for  repugnancy ;  as  if  it  contain  provifbes 
repugnant  to  what  has  been  before  directed,  417. 
Vide  Uncertainty. 

•  «...-..  becaufe  the  devifor^s   intent  therein  is  not 

agreeable  to  the  rules  of  law,  496. 

•  ••....•,     .      .^e  devifor^s  inftni^lions  not  fol- 

lowed, 426,  427. 

Exception,  if  that  which  purfues  the  devifor^s  inftru£tions  can 
be  feparated  from  that  which  is  againft  them,  417. 

•  •....-...-it  does  no  more  than  what  the  law- 

would  tfftSk  without  it,  427—443. 

As  a  devife  by  tenant  in  tail,  to  the  heirs  in  tail  ofrhcjiim^ 
tail,  418,  419. 

Diftin6kion  in  this  refpeft  where  the  devi/br  has  a  remainder 
only  of  an>eftatey  and  where  a  rtverfion,  4S9.* 

Ground  of  this  rule,  430. 

Devifihg  a  reverfion,  qua  a  remainder,  is  not  fuch  an  altera- 
tion of  the  eftate  as  takes  it  out  of  this  rule,  430,  431. 
«...  of  eftate  for  life  to  the  heir  at  law,  void,  for  the  fee-iimple 
defcending  drowns  the  eftate  for  life,  431 — ^433. 
•      -  of  an  eftate  to  the  heir  at  law,  charged  with  money  to  be 
paid,  will  not  take  it  out  of  the  above  rule,  433^.^.35. 

Though  to  take  by  the  devife  is  moft  beneficial  for  the  heir, 

435-439- 
Alteration  as  to  the  time  of  heir^s  taking  will  not  interfere 

with  this  principle.  # 

drntra^  if  there  be  an  alteration  of  the  limiutionof  the  eftate, 

439— 44«- 

•  -      -  to  daughters,  alters  the  defcent,  and  confequently  opei-ates 

to  give  them  an  eftate  by  purchafe,  439. 
.     -      -  of  Borough  Englifti  lands  to  fons,  alters  the  defcent,  and 
they  take  by  purchafe  by  the  devife,  440. 
So  of  gavelkind  lands,  440. 

Though  the  devife  in  the  above  cafes  had  been  to  the  fons  or 
daughters  as  tenants  in  common,  440 — 44s. 

•  .      -  may  be  void  as  to  part,  as  doing  only  that  which  the  law 

would  have  effe£led  without  the  devife,  and  good  for  the  re- 
iidue,  44a. 

•  -      -  may   fail  of  effe£l,   by  reafon  of  waiter  by  the  devi(ee, 

44«— 443. 

Waiver  may  be  either  exprefs  or  implied. 

Whenever  a  perfon,  havmg  a  claim  on  the  devifor's  eftate, 
independant  of  nim,  and  alio  a  claim  thereupon  under  his  will, 
which  claims  are  repugnant,  purfues  the  former,  the  latter  is 
thereby  waived,  443-^450. 

Whether  the  benefit  given  by  the  will  be  immediate  or  con- 
ftquential,  450-^45  3* 

Though 
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Though  the  thing  given  by  the  will  confift  of  perfonal  pxx)« 

pcrty,  454* 

Exception,  if  the  devifee  claim  as  a  cr^tor  under  a  devife  for 
payment  of  debts,  454^—^58. 

-      -  if  the  will,  whereby  the  property  which  the  dc- 
vifor  is  not  intitled  to  difpofe  of  is  given,  be  not  duly  executed, 
458-^46o« 

Contra^  if  there  be  an  exprefs  claufe  requiring  the  devifee  to 
abide  by  the  will,  460—463. 

Exception,  if  the  eftate  given  be  in  lieu  of  a  particular  thing» 
463,  464. 

This  rule,  as  to  a  prefumed  waiver  of  a  devife,  from  the  cir- 
cumftance  of  the  teftator*s  doing  an  a£l  inconfiftent  therewith, 
extends  not  to  cafes  where  he  takes  u^on  himfelf  to  difpofe  of 
lands  that  are  not  his,  and  in  which  he  has  no  intereft,  465. 

DEVISE  not  conftrued  to  embrace  property  which  is  nut  the  teftator^s^ 
where  he  has  other  property  to  anfwer  the  defcription  in  the  de- 
vife, 465,  466, 

And  in  order  to  put  a  devifee  to  the  alternative  of  waiving  his 
intereft  under  the  will,  or  abandoning  a<property  in  which  he 
has  an  intereft*  it  muft  be  (hewn  that  his  taking  both  will  de- 
feat the  general  intent  of  teftator,  466—470. 
«     •      -  may  fail  of  efte^,  by  the  deviforU  perfurming  it  in  his  life- 
time, 470,  471. 
•    •7------as  falling  within  the  purview  of  the  fta- 

tutf   3  and  4  W.  andM.  c.  14.  againft  fraudulent  devifes  to 
cheat  creditors ,  47 1—47  5 . 

Exception,  where  there  is  a  limitation  or  appointment  in  the 
devife  for  payment  of  debts,  475, 476. 
Vide  Parol  Declarations. 
•      -  or  codicil  fubfequent  (the  di^wfitions  in  which  are  different 
from  a  former  one)  made  under  a'falfe  impreflion,  works  only 
a  contingent  piiefumptive  revocation,  546. 

Contra  J  where  the  teftator  gives  a  resdbn  for  his  fubfequent  de- 
vife, which  is  falfe,  547. 

So  if  the  teftator  reft  his  difpofition  upon  a  fa^  he  aiTumes 
in  his  own  knowledge,  without  reference  to  the  reality  of  that 
faf):,  whether  it  come  out  in  the  event  according  to  his  concep- 
tion or  not,  548. 

•  •      -  revoked  by  a  man's  marriage,  and  having^  iifue,  555,  556. 

But  marriage,  &c.  being  only  a  prefumptive  revocation,  it 
may  be  rebutted  by  circumftances,  556,  557. 

Or  by  any  kind  of  evidence,  parol  or  written,  557—561. 

Quaere,  whether  marriage,  &;c.  be  a  revocation  of  a  devife, 
not  difpofing  of  all  the  teftator's  eftate,  560 — 563. 

•  -      -  not   revoked   by  a   woman's  marrying,    but  fufpended, 

563,  564. 

•  •      -  not  revoked  by  an. alteration  in  the  perfona)  capacity  of  the 

'devifor ;  as  his  becoming  tion  compos  after  making  the  will,  or 
the  like,  564,5^5- 
-      -      -  revoked  by  an  alienation  and  taking  back  of  the  fee  in  the 
land,  &c.  deviied,  567. 

Or  making  a  feoffment  thereof  to  the  devifor^  own'ufe,  568. 

Or 
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Or  to  oilKr  uiM,  widi  icmanMlar  to  hk  own  right  hdn,  iHi^^ 
is  theoMrnrcrfioD,  56!,  56*. 

And  the  lam  it  the  (ame,  thoiufa  the  convejaace  made  be  by 
leafe  and  rdeafe,  or  bai^gain  and  tilt,  56S. 

Soc€  M^  ittu^tij  (o  the  old  nics,  570— >57a« 

And  the  (ame  rule  applies  to  equitable  ettates,  57^*57  }• 

Whether  pofitive  or  raultmg,  573 — 576* 

DEVISE  where  the  thing  lies  in  grant*  mroked  by  a  fuhftgnent  giant, 
if  the  fee  therein  afic6lcd  therebry  576 — 579. 

Although  theft  conveyances  be  niade,  done,  or  (ufiercd  for 
a  particular  purpoie,  579,  5So. 

Even  though  the  conveyance  or  aflurance  be  necefiary  to  give 
cffe&  to  the  ^vife  made  previous,  5S0,  5X1. 

And  fo  declared  to  be  by  the  devifor,  58s. 

Or  done  or  fuffcred  through  mtftake,  581,  583. 

Or  it  be  the  very  2£k  which  the  teftator  intends  to  be  dooe« 
and  dire£Vs  tn  his  will,  583. 
A  •  -  of  a  leafe  for  lives,  will  be  revoked  by  a  furrender  and  re- 
newal made  fubfequent,  583—586. 
«  -  •  >  -  -  for  years  renewable  on  fines,  exprefsly  deviilng 
thereof,  will  be  revoked  by  furrender  and  renewal  maide  iiibie- 
quent,  586,  587. 

Although  the  leafe  be  defcribed  in  terms  applicable  to><he 
land  and  not  to  the  intereft  therein,  587—- 589. 

Vide  Lease. 

•  •      -  by  parol,  was  a  revocation  of  a  will  at  common  law,  607. 

•  •     -  to  the  poor  of  the  pariih,  though  void  itfelf,  revoked  a  former 

^devife,  609. 
•>     *     -  to  a  Papift,  had  the  fame  effe£l,  ibid. 
Vide  Grant. 

•>  not  revoked  by  a  ftranger^s  cancelling  or  tearing  ft,  6t%m 
»      -      -  may  be  good  as  to  part,  although  other  parts  obliterated  hj- 
the  teftator  fuhfequent  to  its  execution,  64*3 — 646. 
Vide  Jurisdiction  of  Courts. 

•  -      -  belt  proof  of  it  is  its  production,  70a. 

Exemplified  under  the  great  feal,  not  evidence  to  a  jniy  in 
ejectment. 
Vide  Probate,  Attestation. 
»      »      -  how  to  be  proved  in  Chancery,  714. 
VidcE<yjiTy,  Court  of. 

1>EVI8EES  got  pofleirion  of  land  devifed  by  a  writ  of  exgnnfi 
quirela^  4. 

•  -    -     -  had  feifin  given  by  the  bailiff,  ibid* 

Or  mieht  enter  ibid. 

•  -    -    -  muft  prove  the  tefbtor  to  have  been  <if  found  and  difpofing 

mind,  70. 
«    .    -    -  might  formerly  have  been  bodies  politic  or  corporate,  but 
fhch  bodies  cannot  now  take  by  devife,  314. 

May  be  natural  perfons  or  civil  perfons,  315. 

Vide  Coverture,  Alien,  Papist,  Bastard. 

•  -ft    -    -  may  be  perfons  in  ejfe  or  not  in  effe,  315. 

•  *    *    ~     m     -  perfons  certain  or  uncertain,  319,  320. 
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lOKVISEE  may  be  a  peribn  not  in  ^e,  3^. 

DiftinAion  formerly  between  a  dmfe  to  a  perfbn  not  in  effh 
ifkpnefenHf  or  tn  remainder^  320— 330. 
Ground  of  thie  above  di^6Uon,  330^  331. 
The  diftin^ion  clearly  does  not  now  esift  where  there  is 
any  circumftance  to  evince  the  intention  ef  a  future  gift» 
33i»-*33<v 
^    m     *.    ^  may  be  civil  perfons  in  efiov  not  in  tfi^  336. 
•    -    -     -     .     ^-     -     -     -in  4^  as  dcecutorsy  ibid. 

ButpariihionerSy^Mifuch,  cannot  be  devifeef,  ibid^ 
..........  not  in  ^9  as  executors  of  executors,  3  37* 

• '  -    -    -  muft.be  afcertained  by  nomination  or  defcription,  337. 
By  nomination,  ibid. 
By  defcription,  ibid. 
»    •    *    -  afcertained  by  defcription,  the  dcfcripdoB  may  be  made 
good  by  reputation,  338. 
Vide  Bastari>. 
»    -    -    -  dcfcribed  as  '^  a  wife"  Aiay  take^  though  (he  be  not  fo, 
if  flie  be  reputed  as  fucb,  340. 
»    -  Ynay  be  tonftituted  by  equivocal  names,  as  fuer^  &c.  340. 

-  -  well  defciibed  as  fon  of  fuch  a  one,  340. 
to     .     .     .      to      -  as  firft  fon  not  heir  at  Upw^  34b— •341. 

i>     ••as  froximo  confmigumMii  of  the  devifor^ 

An  elder  daughter  May  take  as  a  fpecial  heir  defcribed, 

343»  344» 

-  ^-  may  be  eoftftituted  by  defcription  of  child  or  children,  344« 

-  -  may  be  dcfcribed  generatfy  orfieaalfy,  345. 
Inftances  of  the  firft  kind,  345^—365. 
Vide  Stock,  Next  of  Kin,  Posterity,  Rslatioi?, 

Hcia,  Next  op  the  Namb« 

-  -  dcfcribed  as  **  heir  **  may  not  take  bv  purchafc  as  fuch, 
where  his  anceftor  takes  an  eAate  fbr  life  by  the  fame  devife, 

335— 35^- 
Exceptions  to  this  rule.    Vide  Heir,  Is  site. 

Obfervations  on  the  different  import  of  the  words  "  Hdr  ** 

and«Iffue^"  3<t)— 365. 

•  -  ro^  be  defcnbed  fpecially,  3^5. 
Vide  Heir  maU  n»w  living, 

-  -  may  be  dcfcribed  as  feoond  (on,  and  the  delbription  (hall 
be  con(farued  literally,  366. 

>•    ^  artay  be  defiaibed  by  veference  to.cuftnmary  heir,  366^ 
367.  374.  401. 

-  -  muft  anfwer  ibriAly  the  defcription  given-  by  the  tefta- 
tor,  367. 

Vide  Heir. 
"    -  conftitu  ted  heir  by  appellation,  how  it  operates,  395—-39a. 

•  «>  coniKtuted  by  the  name  of  heir  of  all  the  devifor^s  Unds, 
(hall  take  a  fee  therein,  19a* 

Contra,  if  by  the  nani%  of  executor  or  executrix,  ibid. 
Although  the  devifor  have  no  land  tl\}t  the  devufee  can  take 
as  executor  or  executrix,  ibid. 

-  -  called  heir  by  miftake  in  a  vrill,  (hall  neverthelefs  taka 
as  fuchi  400,  401* 
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DEVISEE  conftttuted  by  defcnption,  if  made  out  ^th  fvf&dent 

taintr  to  identify  the  pciioiiy  (hall  take  notwithftanding  trifling 
omimons  or  miiprifionsy  40^—407. 

Contra,  if  the  defcription  be  faUe  and  not  merely  impeiie^l^fli 
for  then  the  devife  will  be  void,  407,  408. 

Vide  UNCBft.TAINTY. 

•r    .    -    -  (hall  elc^ly  if  devife  be  of  one  of  the  teftator's  manors,  43. 5. 

DEVISOR  may  be  <'  all  perfons  **  who  may  convey,  not  difqttali- 
fied  at  common  law,  or  by  the  ftatutes  of  will*,  r  39. 
All  perfons  includes  civil  as  well  as  natural  perfons,  ibid. 

«    .      .      -  cannot  be  a  perlbn  dead  in  law,  ibid. 

«'     -     .--      -a  body  politic  aggregate  in  its  politic  capa-> 
city,  139. 

•  •      -      ...      -a  fole  corporation,  who  may  not  difpofe  oFthe 

lands,  $cc.  of  their  corporation,  ibid. 
VideDiS(^ALiFiCATiONS  io  devi/e. 

D^TINl/E  lies  againft  the  Prerogative  Court  if  they  reftife  to  deliver 
a  will  of  land,  713. 

DISQUALIFICATIONS  to  devife,  whence  they  arife,  139, 140. 
«--------      -      -  relate  eithar  to    the  peribn   oc 

eftate  of  the  devifor,  139,  140. 
--- perfonal.    VidclnFANCY,  In- 
sanity, NoNSANE  Memory,  Coverture,  Rksthmnt, 
Duress-  or  Menace  of  Imprisonment. 
-    --------      -     -  from  infancy,  inianity,    non- 
fane  memory,  idiocy,  coverture,  ordurefs,  exiftixig  at  the  in« 
ception  of  a  devile,  will  not  be  avoided  by  their  removal  before 
itsconfummation,  17a,  173. 
.........      .     •  real  or  relating  to  the  eftate,  ariie 

from  the  devifor*s  not  having,  at  the  inception  of  the  devife,  a 
fubjteft  upon  which  it  can  attach,  1 74. 
Vide  Joint-tenancy. 

As  if  the  teAator  have  not  the  eftate  dcvifed  at  the  time  of 
making  the  devife,  183 — 10a • 
Exception,  if  the  devife  be  for  payment  of  debts,  a  15. 
Vide  Mortgaged  Estate,  Est  ate  equitable. 
But  a  thing,  paixel  of  a  thing  devifed,  though  it  come  Into 
pofleilion  after  devife  made,  will  pafs  thereby,  2149  115. 
Contra,  if  purcbafed  SLhayr^ids,  215* 
Vide  Disseisin,  Estate. 

DISSEISIN  renders  the  difleifee  incapable  to  devife,  by  turning  hi« 
tftate  to  a  right,  1 84. 

But  re-entry  of  the  difleifee  purges  the  difleiiin,  and  by  rela- 
tion makes  his  devife  good,  185,  186. 

•  -    -     >  of  a  devifor,  eftd^s  a  revocation  of  a  wUl  made  by  the 

diiTeifee,  6xx. 
But  the  le-entry  of  difleifee  re-eftabli(hes  the  will,  ibid. 
Exception,  where  a  difleian  is  fraudulent  and  covinous^  ibid^ 

DURESS,  what  confidered  as  fuch,  170. 

E. 

;PCCLESIASTICAL  COURTS  hare  no  jnrifdiaion  over  wiUs  of 
land,  688. 
Vide  pRoniBiTioM. 

ECCLESIJk- 
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tCCtESIASTICAL  COURTS  competent  to  decide  whether  tcf. 

tator  co/ttpos  or  not,  689. 
^.    ..---*-.-  may  cite  parties  to  prove  a  will 
per  teftis,  690. 

Vide  Probate>  Registry,  Copy." 
*••---*•----  on  commiflion  out  of  Chancery  to 
prove  a  will,  deliver  it  out  for  that  f  •:rpofe,  on  fecurity  given 
them  to  return  it,  721, 
Vide  Courts  0*  EqyiTY. 

ELECTION. 

Vide  DEViSEfi. 

EQJJITY,  Court  ofy  ^ill  ftot  fct  a  will  afide  tjpoh  a  iuggeftion  of 
fraud  and  impofition,  691 — 695. 
And  the  fame  rule  holds,  as  to  the  fuggeftion  ofmncomposy  695. 
•     -.----  hath  a  concurrent  jurifdi^ion  with  courts  of 

law,  where  queftibns  arife  upon  the  words  of  a  Wi\\^  by  i-cafuii 
of  the  ailiftance  it  fives  to  come  at  the  proper  trial,  699. 
*.....     ..  willmould  the  evidence  on  an  ifTue  directed,  (b 

as  not  to  impede  the  fair  difcuHion  of  the  true  point  in  quef- 
tion,  700,  701. 
..•.-.--  will  not  dire6l  an  iifue  to  try  the  fanity  of  a 
teftator,  where  the  fubfcribing  witiieffcs  attcil  him  fane,  upon  a 
mere  fuggeftion  of  the  heir  to  the  contrary,  unfupportra  by 
proof,  71*1  713-  . 
«....«.  will  not  declare  a  will  well  proved,  unlefs  the 

heir  be  forthcoming,  714., 

Quaere,  whether  fuch  proof  abfolutely  neceflfary  to  a  good  tltle^ 
under  anagieement,  toapurchaferfrom  a  devifee,  715 — 717, 
«     .     .     .     .     .     .  muli,  if  the  heir  make  default^  read  to  proof 

before  it  can  declare  the  will  well  proved,  718. 
-------  never  decrees  a  will  proved  unlefs  all  the  wit- 

nelTes  are  examined,  718,  719. 

Or  it  be  oBually  admitted  by  the  heir  at  law,  721. 
And  the  rule  is  the  fame,  although  one  of  the  witneffes  be 
beyond  fea,  719-^711. 
Vide  EccLESASTiCAL  Court. 
...-..-  where  witneiTes  were  abroad,  and  the  defendant 
was  fole  devifee  of  the  real  eftate,  ordered  tlie  will  to  be  delivered 
out  by  the  proper  officer  of  the  Prerogative  Court,  upon  fecurity 
given  for  its  re-produ6Hon,  724,  723. 

The  fecurity,  if  difpuied  about,  to  be  fettled  by  a  matter,  723. 
VideMANDAMUS, Debt,  Detinue,  BitL/a/^rfi//i/^,&c. 

ESTATES  or  INTERESTS  devifable,   diftinaion  as  to  thefe  be- 

tween  devifes  under  the  ftatutes  and  by  the  cuftom,  229. 
.-..-.--.-      -in  fec-fmiple  only,   qualify  the  owner 
to  devife  under  the  ftatutes,  229. 
Vide  Fee  Simple. 
-    -----     -      -      -in  fee-fimple  are  to  be  conHdered  wkh 

the  various  relation  they  bear  to  the  poireflicn  \  in  which  view  of 
them  they  are  either  in  poiTeifion  or  not  in  pofleiHon,  232. 
«•------      -      -  notinpofrenion,theirfeveralkinds,233. 

Vide  Contingent  Interests,  Contingent  Remaijc- 
ders,  Reversions,  Remainders. 

B  b  b  2  ESTATES 
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ESTATES  or  INTERESTS,  are  diher  iegal  or  equitable,  4^5. 
Diftinguifticd,  ibid. 

Equitable  cftates  devifable  as  well  as  1^^  136. 
Vide  TmusT  Estate. 

•  «     .....<..  deviftd,  may  be  tiAer  legal  or  eqcn- 

tablei  170. 

Wbat  are  legal  eftates,  270, 17 1. 

What  are  equitable  eftates. 

Vide  DbvisE,  Trust  in  EqpiTY. 

ESTATE  equitabUf  refting  on  agreement,  may  be  deyi&d  for  pay- 
ment of  debts^  aoi. 

«•....•-•..-...     ..     -  benefid* 
ally*  thoueh  it  be  not  for  payment  of  debts,  10  3 »  204.. 

Thougb  the  agreement  be,*  by  ftipulation,  not  to  be  earned 
into  execution  tiu  a  future  day,  204—107. 

•  •-.....-...     .  will  pafs    under    general 

fweepine  words  in  a  will,  207^211. 

But  if  the  eftate  be  not  articled  for  at  the  time  of  the  will  made, 
it  will  not  pafs  in  equity  any  more  than  at  law,  212 — a  14^ 

ESTATE  fur  outer  'uie^  defcendable  ornot,  not  deviiabJe  by  ftatutes 
of  wills,  36,  37. 

-  -----     --  not  created  by  bargain  and  fale  of  teoaot 

in  tail,  for  bargainee  takes  a  bafefee,  36,37. 

•  •     -     -     -      -      -     -  devifable  by  29  Car.  II.  c.  3.  f.  12.  37,3s. 

•  ----      -      --  might  have  been  devifed  where  land  was 

devifable  bycuftom,  3S. 

Quaere,  whether  29  Car.  II.  c.  3.  fee.  12*  extends  to  lands 
devuable  by  cuftom,  38. 

-  ------     -  may  be  entailed,  and  a  remainder  after  an 

entailed  Gmited  therein  good,  39. 

Howfuch  entail  barable,  39. 

Quaere,  if  fuch  a  tenant  in  tail  can  make  a  valid  devife  until 
the  enuil  is  barred,  40. 

ESTATE  turned  to  a  right t  not  devifable,  35.  1S49  1S5. 

ESTATES  'uefted^  defined^  24S,  249. 

-  -     -     -      -      -  in  poireiTion,  ibid. 

-  -     •     -     -      •  in  mtereft,  ibid. 

-  -    -     -     -     -    -     -    -  ablolutely  or  in  fulpenfe,  249,  250, 

EVIDENCE,  taroL 

Vide  Parol  Declarations. 

EXECUTORY  DEVISE,  its  nature,  250. 
---------  may  be  of  one  fee  as  a  fubftitution  for 

another  that  fails,  250—252. 
VidelssuB. 
------...  may  be  of  a  fee  to  commence  at  a  fyture 

time,  ^55>  256. 

EX  GRAVI  QUERELA,  when  this  writ  lajr,  4. 

-----      -     --to  what  lands  devifable  it  extended,  ibicL 

F. 
pEE  SIMPLE,  cannot  be  limited  by  deviic  upon  a  fee  fimple,  426. 
FEES  SIMPLE  -MX  of  fcveral  kinds — abfblut>— daerminabb— bafe 
1  •—conditional— their  levcral  natures  delcribcd,  230,  23 1 . 

•  Each 
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Each  of  thefe  kinds  of  fiees  fimple  may  be  devlfed  under  the 
ftatutes  of  devifes,  212. 
'  Vide  Estates,  £;xECUTOitT  Dbvisb. 

FEME  COVERT)  may»  by  agreementy  throu^  theinterpoliuonof  a 
power,  retain  or  procure  the  power  of  deviling  her  own  eAatey  1 49  • 
Before  marriage  or  after,  ibid. 
How  to  be  eifdEled,  i5o-»i6a« 

-  ------  though  her  real  property  fettled  upon  h^rfelf 

as  afimefiUf  cannot  devil'e  it,  165. 

^arff  if  it  reit  on  an  agreement  that  (he  fliall  have  a  power 
to  devife,  i66«^i68. ' 
-  -  may  be  devifee  under  her  hufband's  will,  31 5,316. 

Vide  CovBRTVRB,  Relation. 

FEOFFMENT,  nvitbout  li<uiry,  is  a  revocauon  of  a  will,  606. 

FINE,  levied  in  performance  of  a  covenant,  to  the  uie  of  perfons  named 
in  the  cognizor^s  will,  works  a  revocation  of  it,  if  previoufly 
made,  581. 

And  the  fine  takes  its  efieft  from  the  time  of  the  writ  of 
covenant  returnable,  58 1 . 

FRANCHISES,  annexed  to  the  perfon,  not  devifable,  41. 

-  -    -    -    •>    -  not  valuable  not  devifable,  4.1—45.  %%'j, 

valuable — are  devifable,  217. 

valuable,  will  pafs  by  deviie  as  appurtenant  to 

other  things  valuable,  1x7,  128. 

FREEHOLD  defccndable. 

Vide  Estate  pur  outer  vie* 

FRAUD  and  IMPOSITION  on  a  teftator  is  properly  inquirable  in 
courts  of  law,  being  matters  of  fa£b  that  render  the  inftru« 
ment  affefted  thereby  not  a  will,  691—695. 

Diftinflioi)  between  cafes  of  the  abovt  nature,  and  diofe  where 
a  devifee  procures  a  devife  in  his  favour,  upon  truft  to  do  fome 
7L&.  that  binds  his  confcience  in  equity,  696-— 699, 

FRAUDS  and  PERJURIES,  StatuU  of,  the  ocpUioa  of  its  being 

made,  32,  33.  47. 
« .^,,»,  prefcribesnofofin  of  words 

in  which  a  devife  is  to  be  conceived,  48. 
^.    --•-•.««>-.--  left  the  conftru6iioa  upoi) 

papers  referred  to  by  a  devife,  as  it  found  it,  491— «i. 
««.,.,^......  does  not  extend  to  (udi 

colonies  and  plantations  as  we|%  ii^  our  po0eflio^  k^e  its  paf« 

fing,  ^2, 
«.«^-^-n-f«<r*i«-  extends  to  devifet  made 

abroad,  difpofmg  of  lands  in  England,  5a,  53. 
,.,.,•.«*.-,.  doe%  not  extend  to  copy* 

holds,  53. 
Nor  to  the  truft  thereof,  54,  55* 
-••-•(CT'^ t-<^-itQ  cbat« 

tels,  55. 
-•-  extends  to  terms  attendant 

upon  the  inh^tance,  55,  56. 
•    t tothetroilsofan 

inheritance,  57. 

]P  b  b  ]  FRAUDS 
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FR/VUD$  and  PERJURIES,  fiatuU  of,  extends  to  deiri(b  o£    ap« 
pointment  under  a  power,  58. 

-----------     --     ^-to  devife  of 

given  primarily  out  of  land,  59. 

-  --------------to  devUe  of 

out  of  land,  59. 

-  -----------     .,.to  deriTe  of 

to  executors  to  fell,   59. 
.---•---•------to  lands  devisable 

either  by  cuftom  or  flatute,  59. 

-  ----------  requires  deTifestobeinwritiD^96o. 

Vide  Signing,    Att£stati»n,    Publ^atiok,   Sub- 

tCRlFT10N,PB.ESBNCB  OF  TUB  TESTATOR,  WITNESSES^ 

-  ------------  leaves  virtual  revocatioiis, 

f.  #.  by  concluilon  and  operation  of  law,  as  it  found  them,  630. 
-------------  rendered    a   codicil  inef- 
fective to  republiih  a  will  of  land,  uulefs  executed  according  to 
the  forms  thereby  required,  664.. 

-  ------------  put  an   end  to  all  parol 

republications,  664. — (66. 
----------'     --  left  eonftruftive  republican 

tions  as  they  were  at  common  law,  666,  667. 

•  •---------.-•.  republications  of  WtUa 

afieCling  leafeholds  as  at  common  law,  667. 

G. 

QAVELKIND  LANDS  were  devifable,  4. 
By  cullom  of  Kent,  5. 
-      -     -     -  North  Wales,  ibid. 

GRANT,  without  attornment,  is  a  revocation  of  a  will,  606, 

-  «    -     -  though  void  by  being  made  to  a  perlbn  incapable  of  taking 

thereby^  revokes  a  will  made  previous,  6jo. 

H. 

IJEIR,  a  good  defcription  of  a  particular  perfon,  if  devifor  (hew  he 
meant  to  ufe  the  term  in  that  fenfe,  3  5S,  3  59 .  36  3—3 6  5 . 

-  -      -  the  natural  import  of  the  word,  361,  362. 

Obfervations  on  the  diftinclion  between  the  words  <<  Heir  ** 
and«Iffue,"  360—365. 

•  -     -  nonx)  IMngy  is  a  good  defcription  of  the  perfon  to  take  by  a 

devife,  365. 

•  -    -  to  take  as  fuch  by  devife,  mud  anfwer  that  defcription,  aa  k 

is  ufed  by  the  teftator,  367, 

-  -    -  may  be  in  four  ways,  ibid. 

-  -    -  with  relation  to  the  anceftor,  how  confti  tilted,  ibid. 

Cannot  be  where  blood  corrupted,  36s. 

•     -      -     -  no  inheritable  blood,  as  of  alien,  368. 

-  -    -  by  particular  defcription  of  the  teftator,  369. 

-  -    -  fo  defcribed,  muft  anfwer  that  defcription  in  all  particulars,  ibid^ 

-  -    -  fo  defcribed,  cannot  take  as  fitcb  livmg  his  anceftor,  369,  370. 

-  -    -  male  or  female  (defcribed  as  fuch)  muft  anfwer  the  defcriptioa 

in  both  refpefls,  370^373. 

And  the  law  is  the  fame,  though  the  deviie  be  of  a  truft, 

HEIR 
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• 

BEIR  fo  defcribedy  if  further  circumftances  are  added  to  (hew  a  par- 
ticular heir  meant>  fuch  particuhur  heir  may  take,  though  not 
heir  general,  373—376. 
Vide  Ds  VISES. 

•  -    -  though  anceftot  Kving,  may  take  as  fuch,  if  the  devife  plainly 

(hew  that  the  deviibr  knew  that  faft,  376 — 38 1 . 
^    -    -  male  or  fnnaic  of  the  body,  it  the  ddcription  of  a  fpecial  heii*^ 
and  one  may  take  as  fuch  though  not  heir  general,  381—395. 

-  -    -  with  relation  to  property,  how  conftituted,  395'*-4oa* 
^•......     -      ^  may  be  by  appellation,  395— -398. 

•  !•----------    -  by  inference,  399— 4ot. 

-•-----*----- by  cuftom  or  rdfcfcnce  t« 

cuftom,  40X. 

•  •--.......,    .by  accident,  401* 

Vide  P08SESSIO  FRATRI&. 
T    -    -  doing  nothing  more  than  croff-examinins  the  witnefles  on  t 
bill  in  perpetuam  mimorioM  is  intitled  to  cotts,  715. 
Contra,  if  he  examine  witnelTes  to  encounter  the  will,  716. 

•  -    -  having  an  iffue  directed  to  try  a  will,  (hall  have  his  cofts,  ibid« 

Contra,  if  he  fet  up  infanity  and  fail,  ibid. 

•  -    -  unlefs  on  a  very  firong  cafe  againft  him,  (hall  not  pay  colls, 

ibid   7x6,  7^7. 
Vide  Bill  in  perpetuam  rn  memoriam* 

flEREDITAMENTS, 

Vide  Things  dm/abU^  Franchises  nfaJuable,  Trust. 

I. 
TDEOCY,  how  founded,  144,  145. 

-     -     -  is  a  difqualification  to  devife,  ibid. 
.     .     .     -  is  a  face,  and  there  are  writs  to  inquire  thereof  by  a  jury^ 

INFANCY  is  a  difqualification  to  devife,  141, 143. 

Exception,  where  there  is  a  local  cuitom  to  the  contrary,  143* 
How  to  plead  in  fuch  cafe,  143,  f  44. 

-  -  ^  -     -  reckoned  from  the  day  of  the  infantas  birth  exclu/ive,  144, 

Proof  by  an  almanack^  in  which  an  infantas  age  regiftered  by 
his  father,  held  ilrong  evidence,  144. 

INSANITY  a  ground  to  ietafide  devife  aftei*  forty  yean  pofleflion,  71. 

ISSUE,  diftin6tion  between  a  limitation  over,  **  if  one  die  without 
iffue,**  generally,  and  a  limitation  over,  <<  if  one  die,  &c.**  with- 
in a  particular  period,  151—254. 
DiftinfUon  between  the  cafe  of  a  fee  and  a  fee-tail  fo  limited^ 

»54»  *S5* 
^     -    -  where  it  operates  as  a  aefcriptio  perffnut^  359,  360. 

-  -     •  the  natural  import  of  the  word,  360. 

JOINT-TENANCY  is  a  difqualification  to  devife,  174. 

Either  by  the  cufiom,  175. 

Or  by  the  llatutes  of  devifes,  175,  i76« 

And  cannot  be  removed  by  fubfequent  eventS|  without  a  noiV 
devife,  176 — 178. 

Though  the  joint-tenancy  be  avoided  by  an  incident  that 
has  relation  to  its  creation,  and  makes  it|  ab  initio,    void, 

»79— x83« 

B  b  b  4  JURIS. 
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JURISDICTION  of  Courts. 

Vide  Ecclesiastical  CpwiJt  EquiTT  Cwrtf^  l^mjkjm 
Au/ Imposition,  Compos  Mentis  or  m^, 

^• 
T  EASE  of  lands  devifcd,  it  a  revoeation  pro  trnto,  6%4^ 

Exception  if  it  be  made  to  the  devtfte  to  commence  from  die 
deatholtheTlevifor)  for  then  it  is  a  revocation  m  Mo,  6s  5»  €%€• 
Contra^  of  a  leafe  to  the  devifce  to  b^n  pidently,  6s6,  6*7, 

•  «     -    -  for  lives  or  years  renewable  may  be  difpofed  of  by  willn 

£0  as  not  to  be  aflnfted  by  furrenderandrmewaly  5S^— 59s, 
Vide  Devise. 

M. 

'|LCANDAMUS  to  the  Pirerog;atiTe  Court  to  ddivcr  out  a  will  of 
^  land  refuied  by  court  ot  King's  Beach,  723. 

MANORS  may  be  devifedi  137. 

MARRIAGE. 

Vide  Devise. 

MENACE  OF  IMPRISONMENT  a  peribnal  difqnalificatioB  to  de* 

vife,  170* 

MORTGAGED  ESTATE,  the  e^ity  of  rodempdon  of  which  hM 
been  puixhaTed  in  after  devife  made,  vnll  not  pafs  thereby^ 
aos,  S03. 

MORTGAGE  m  fie^  is  a  conditional  ifr  part  remcation  of  a^wills 
614.-616. 
Although  It  \ie  made  by  deed  and  fine,  616,  6^7, 

•  -    -     -     -  for  years,  is  a  revocation /TO /otfs,  61 7y  61 S. 

Exception,  where  it  is  made  to  the  devilee,  6iSj  6i^. 

MORTMAIN. 

Vide  Devisee.^ 

N. 
K7AME  or  DESCRIPTION  m/aketh  yet  a  devife  wiU  be  good.  If 
the  perfon  intended  to  take  be  certain,  403<~407. 
Contra,  if  faife^  407,  408. 

NEXT  OF  THE  DEVISQR^s  NAME,  whether  a  daughter  d^«  ha| 
chan^ped  her  name  may  take,  being  fo  defcribed,  35s. 
Cnticifms  on  this  oaode  of  defcrippon,  35s~-355^ 

NEXT  OF  KIN  of  deviforH  name,  who  dtfcribed  ther^y,  347. 

-fJEXT  P|lESENTATION  of  an  mfvoyf/on  may  be  devifed,  113. 
........      .or  turn,  being  devifed,  carries  die  next 

turn  to  the  devifee  abfolutely,  axid.  not  merely  the  right  of  gettin|; 
himfelf  prefented,  213. 

•  ^....•.      .  paAs  by  devift  of  adyowfon,  114^ 

Hiough  deviibr  be  himfelf  the  incumbent,  ao^— *as6. 

NON  SANE  MEMORY  is  the  want  of  a  capacity  to  difpo/e  of  a 

|nan*s  property  with  underftanding  and  reafon,  145,  146. 

n    T    '    r    t    '    r     -or  (^ne  and  peifeft  memory  i$  a  q^ftion  at 

^9mmon  law,  ibid^ 
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^FFICES  not  deviiUxley  41. 

P. 

pAPISTSy  confonning  with  the  rules  prefcribed  In  the  |8th  6eo«  HI* 
^        cap.  60.  may  be  devifeesof  land,  31S, 

PARISHIONERS,  qi$a  fuch,  cannot  be  devifees,  33(i. 

PAROL  DECLARATIONS  of  a  teftator  to  explain  or  conttoul 
^)e  conltru£Uon  of  his  will,  not.admilTabl^,  477, 47^. 
{^either  as  to  the  import  of  the  claMfes  therpin,  47 S— 485. 
Nor  as  to  the  pem>n  of  the  devife^  s^  ddcribed  therdn, 
485-4S7. 

Exception  as  to  evidence  lefpeding  matter  of  fa8,  the  doubt 
reibe£Ung  which  arifes  from  extrinfic  circvimftances,  4S7— 496. 
Exception  where  Aie  woixls  ufed  are  of  equivocal  import  $  and 
equally  applicable  to  feveral  fubjeClsj  for,  in  fuch  cafes,  parol 
averments  may  be  ufed  to  (hew  to  which  of  (everal  fubjefts,  an« 
fwering  to  the  defcription  ufed,  the  will  is  applicable,  4^6. 
Vanous  cnticifms  upon  thefe  inftances,  497 — 500. 
But  the  perfon  to  take  muft  be  in  fome  fort  ddcribed  in  the 
will,  500* 

^ -  cannot  be  ufed,  in  cafes  of  devifea, 

to  give  words  a  different  fenft  from  that  which  they  obviouiiy 
import,  50 1  • 

« .--»-  will  not  fupply  any  thing  not  befoi^ 

written,  ibid. 
9.---T---*-  received,  thereby  to  give  oonftru£lioa 
to  words  ai  equivocal  import,  expreflive  of  the  quantity  of  in<« 
tereft,  or  of  me  extent  of  the  fubje^  matter  of  a  devife,  5oa-^ 

505* 
«.,....«..  admitted  as  to  the  value  of  the  pn>« 

perty  devifed,  in  order  to  throw  a  light  upon  the  meaning  of 

doubtful  expreiTions,  506,  507. 

Conclufions  drawn  from  a  review  of  all  the  cafes  upon  thi^ 

head,  518,  511. 
-    ---------  not  admitted  as  to  a  fa^l  that  does  not 

(land  well  with  the  words  of  the  will,  521— 524. 
^•--------  admitted  to  rebut  the  conftru^^ive  dei 

claradons  of  a  truft,  put  on  words  contrary  to  the  legal  fenfe 
•  of  them,  514—52^. 
,---------      -      -  to  fliew  that  a  devife  is  meant 

4S  a  pei-formance  of  a  preceding  agreement,  519,  530. 
:..'......•.  fufficient  to  fubje£l  lands  to  the  pay« 

ment  of  debts,  where  a  man  has  but  an  equity  only,  530. 
.• --  admitted  iu  all  cafes  to  countera{l- 

fraud,  530,  531. 

PARTITION  of  lands  between  tenants  in  common,  if  confined  to 
that  obje^  merely,  is  no  revocation  of  a  will  difpofmg  of  thoif 
lands,  60a. 

Although  it  be  made  by  deed  and  fine,  ibid. 

Contra,  if  levifd  with  any  other  view  than  that  of  a  parti- 
tion, O03. 
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FOSSES  JIO  FRATRIS,  conftitutcs  an  heir,  by  accident,  403, 

POSTERITY  of  fuch  a  one,  good  defcription  of  a  deviiit*^  347. 

POWERS  may  be  created  by  deviie,  310. 

«    •    -    -  created  by  devife  effedl  legal  eftates  through  the  mediunt 
of  the  ftatute  of  ufes. 

Oblervations  in  anfwrer  to  fome  objedlions  to  the  aboTe  pix>« 
pofition  pifered  in  a  late  publication,  310—313. 
Vide  Appointment. 

PREROGATIVE  COURT. 

Vide  Ecclesiastical  Court,  Debt,  Detinue, 

PRESENCE  of  the  tefiatttr^  fynopijnoua  to  within  the  view,  90. 
Vide  Svbschiption. 

PilOBATE  of  a  will  in  the  Spiritual  Court  ooC  evidence  to  make  \ 
title  to  lands  by  devife,  703. 
Not  although  the  will  be  loft,  703,  704. 
y    V     *      -  offered  a$  evidence  to  prove  a  pedigree  in  an  cjef^ment 
caufe  refuled  by  HqIu  C.  J.  703,  704. 

But  adauttod  by  Tracy^  C.  Bar.  to  prove  a  pedigree  in  a 
feigned  a£Uon,  to  try  whether  «'  heir  or  not,'^  704.. 
Quaere  the  diftinelion  between  thefe  cafes,  705. 
Vi3e  Registi^y,  Ecclesiastical  Coub.T8,   Copt  ff 

V  «  -  -  of  a  will,  accompanied  with  other  circumftantiai  proofs^ 
was  coniidered  by  HoU  as  good  evidence,  where  the  will  itfelF 
was  ptioyed  to  be  loft,  706,  707. 

PROHIBITION  was,  formerly,  granted  abfolutely  where  lands  an4 
chattds  were  di4>ofed  of  by  the  fame  will,  6SS. 

m    .    •..     -     ..-  afterwards  mnted  as  to  lands  only,  ibid. 

......  DOW,  not  granted  m  either  cafe,  688,  6S9. 

......  will  be  granted,  if  the  queftion  agitated  in  the  Ec^ 

clefiaftical  Courts  be,  whether  a  will  of  lands  and  goods  b« 
revoked  or  not,  690,  691. 

For  the  whole,  and  not  quo  ad  the  goods  only,  ibid. 

PUBLICATION  clTcntial  to  a  will  before  tfie  ftatute  of  frauds,  80— 8 1. 
------  is  any  a6(  or  declaration,  importing  a  folemn  in<« 

tent  in  a  devifor  to  difpofe  of  his  eftate,  ibid. 
------  is  notVequired  to  be  in  any  particular  form,  8x. 

-  -     -     -     -     -  of  a'  will  may  be  by  delivery  of  it  as  the  devilbr*s 

a£^  and  deed,  81,  82. 

.....     .of  a  will  may  be  by  (liewing  it  as  devifor^s  willj 

if  identified,  ibid. 
......  may  be  infecred  from  circumftances,  82— 86* 

R. 
T>  EGISTRY  of  a  will,  though  a  roll  of  the  Praroeadve  Court,  is 
not  a  record  to  the  purpofe  of  making  a  copy  uiereof  evidenct 
to  prove  a  pedigree  m  an  a£kion  of.ej^ment,  70^  704. 

-  -..-----  itfclf,  good  to  prove  a  will  of  perfonal 

eftate,  705. 
•    ,«....     .....to  prove  a  relation  betweem 

father  and  fon,  by  the  father^s  will,  ibid* 

REGISTRY 
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REGISTRY  of  a  will  itfelf,  not  good  to  prove  a  device  of  land, 
where  the  claim  refts  on  the  words  of  the  devife^  70$. 

R£L  ATION>  neareft  of  the  name,  is  a  good  defcription  of  a  4ef  ifee, 

347—350. 
»----------  may  be  applied  to  peribns  not 

aftually  neareft^  if  pointed  out  by  teftator,  350. 
•     •     .     .      .  is  not  applicable  to  a  wife,  350— 351. 
,.--,-^----  whether  it  applies  to  a  relation 

that  has  changed  the  name,  352 — 355. 

REMAINDER  may  be  devifed  within  31  and  34.  Hen.  VlII. 
Vide  Devise. 

RENTS  may  be  devifed,  227. 

REPUBLICATION  maybe  made  of  any  devife,  revoked  otherwlft 

than  by  being  obliterated  or  deftroyed,  652. 
^    •    -     -     -     -     -  at  common  law,  might  have  been  by  the  fliffhteft 

avords,  (hewing  the  t^atof  s  intent  that  his  will  /hould  Itand, 

Or  by  any  a£l  by  which  the  teftator  demonftrated  his  intent 
that  his  will  (hould  ftand,  655»  656. 

But  it  feems  qusftionable  whether  the  adding  a  perfonal  legacyy 
or  making  an  executor,  had  tliat  eife6l  as  to  land,  656. 

But  it  feems  that  adding  a  codicil  amounts  to  a  republica- 
tion as  to  land  devifed  thereby,  657, 

Though  it  refpe^t  perfonal  ellate  only,  if  annexed  to  the  will, 
657,  658. 

So,  if  it  be  not  annexed,  if  it  clearly  relates  to  the  fubje£l 
matter  of  the  will,  658 — 661 . 

As  if  there  be  thereiir  a  general  claufe  of  confirmation  of  th^ 
will,  661 — 663. 

Or  any  words  that  amountto  a  confirmation,  663,  664.. 
»'-«-----  how  affe^led  by  flatutc  of  frauds  and  perjuries. 

Vide  Frauds  and  PerjurieSj/^j//^  of, 

Obfcrvations  as  to  the  cflfe^f  of  a  teftator^s  making  a  codicil^ 
executed  according  to  the  flatute  of  frauds,  but  without  refer ••> 
ing  to  his  will  in  termd,  668 — 673. 
-------  gives  the  fame  effeft  to  the  terms  ufed  in  a 

will,  as  to  the  extent  of  their  operation  upon  things  or  perfoni 
as  they  would  have  had,  if  firft  made  ufe  of  at  the  time  of  exe- 
cuting the  codicil,  674. — 676. 

But  does  not  enlarge  their  operation  nor  alter  their  oftenfiblt 
import,  676 — 679. 
•-----.-  may  be  as  to  part  of  a  will  only,  679,  6So. 
^-.....bya  codicil,  executed  according  to  the  ffatute  of 
frauds,  will  not  render  effe£llve  a  will  previouHy  made,  and  not 
duly  executed,  680 — 682. 

I)iftin6lion  between  a  cafe  of  the  above  nature,  andope  wbetc 
ieveral  memorandums  contlitutc  one  will,  682. 

.....     .  fuch  cafes  and  thofe  of  redeemed  or  lapsed 

legacies,  683—685. 
^..,.....  fupplie<}  a  defe6l  for  want  of  a  capacity 
to  devife  at  the  time  of  the  will  made,  686 » 
No  republicaion  in  equity  that  is  not  fo  at  lawy  687. 
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REPUGNANCY. 

Vide  Devise. 

KESTRAINT  aperfonal  difqiialificatioii  to  devifc,  X7C- 

-    ...      -  what  fliall  be  ib  deemed,  170,  171. 

REVERSION  may  bedevifed  within  31  and  34  Hen.  VIII.   13^ 

Contra,  if  difcontinucd,  35. 
.       .      -      -  diftinguifticd  from  a  i^mainder. 

Vide  Devise. 
lt«VOC ATION  at  common  law  cffcfted  in  two  ways ;  diftingnifliefl 
under  the  heads  of  expreft  revocations,  and  of  rcvocauow 

in  law,  53»«  .  .  ,  ., . , 

Exprcfs  revocations  were  cithw  by  wntmg  or  parol,  jbid. 

Inftances  of  both  forts,  53a,  533.  .     ,     ,      r-j 

No  parol  revocation,  unlefs^  the  words  clearly  vfcd  ornfM 

rrvocandi,  533*  534-  ,      ^    .  -  ^ a  ^^a  #1^^ 

Diftinfkion  between  words  rcfemng  to  a  future  att  and  tnoic 

importing  a  prcfcntrtfoUition,  534.  •       1     a 

....     -  in  law,    by   fome    declaration    or  equivocal  a« 
*    "     amonnting  thereto  j  or  tumilhing  a  ground  to  prcfumc  an  intent 
to  revoke,  335. 

.    Inftancc  of  the  firft  fort,  ibid, 
,..-,.  by  fome  aft  of  the  devifor,  ibid. 

A£l8  of  the  devifor,  amounting  to  a  revocation,  may  be  either 

Hi  writing  or  in /«iJf  ibid.  .     .„  •        ca^     j.jl 

Inftance  of  the  firft  fort  by  a  fccond  will  vumfifitwt  ^Mtb 

»ut  fuch  fecond  will  is  no  revocation  until  it  is  afcertaincd 
to  be  contradiftory  to  a  former  one,  536,  537. 

The  finding  by  a  jury  that  the  latter  is  diftcrent  from  tlifi 
former  will  not  be  fufficicnt,  if  the  diifercncc  be  not  known, 

^tugre,  if  be  ncccffary  for  a  iury  to  find  the  precife  content* 
of  a  fccond  will ;  it  feems  fufftc'icnt  that  they  find  it  mQonfittcnt 
with  the  former,  5+0,  541 . 

Vide  Codicil,  Devise. 

of  a  former  will  made  by  a  latter,  is  ambulatory  till 

the  teftator's  death,  the  revoked  inflrument  bemg  fetup  ajgain  by 
dcftroying  the  revoking  inftrHmcnt,  54.9— 551 . 

Contra,   if  the  latter  devife  exprefsly  revoke  the  former, 

.     ^     -     ,  by  aas  iff  pais,  mi^V  be  by  a  total  altc^tion  in  th« 
ciraimftan(;es  of  the  devifor,  or  by  an  aaus^l  or  intended  altcr-v 
ation  in  the  elUte  of  the  devifor,  554,  ^ 

-  -     -     -  by  marriage. 

Vide  Devise.  ^  *. «   ,     ^  . 

By  alteration  in  th?  dilate  of  thc  devifor^  how  effected,  5^5^-»  \ 

5^7.  ^ 

Et  vide  Devise, 

-  -     -    -  depending  upon  the  exduji<vefa3  of  alteration  of  ^ 

the  eftate,  how  effcfted,  593.  t 

Vide  Covenant,  Akticlis  for  Salt  of  E/ate. 

Chapgin^ 
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Changing  of  truftees,  where  the  eftate  originally  derifed  is 
a  truft,  is  not  an  alteration  eiTe^ling  a  revocadon  of  a  will» 

595—599- 
Nor  is  the  ceflui  que  tiTiil*s  taking,  by  legal  conveyance,  the 

legal  eftate  fiich  an  alteration,  599. 

Contra,  of  turning  a  legal  eilate  into  an  equitable  one,  for 
that  is  a  revocation  of  a  will,  599,  600. 

A  fubiequent  conveyance,  taking  elftr£l  as  the  completion  of 
A  preceding  affurance,  is  no  evocation  of  a  devife  made  after  the 
firft  and  before  the  latter  inftrunient,  60^—602. 

Vide  Partition,  Surrender. 

REVOCATION  by  an  intended  alteration  of  theeftateof  thedevifor, 
its  nature,  £05 — 612. 

Vide  Feoffment,  Grant,  Bargain  and  Sale,  De* 
VISE  by  paroL 
«.-.-..--      ...  &c.  depending  upon  the 
intention  to  revoke,  proof  may  be  received  tliat  the  devifor  had 
no  fuch  intent,  607— >  609. 

».......-.  -  --  &c.  will  be  effefled  ;  al- 
though the  alteration  does  not  actually  take  j)lace  )by  reafon  of 
the  incapacity  of  the  perfon  in  whofe  favour  it  is  made  to  bene- 
fit thereby,  609,  610. 

*  .    •     .    .    .  maybe  effef^edby  thea£l  of  aftranger,  6ix* 

Vide  Disseisin,  Cancelling  or  Tearing. 
.     .    .    .    .    -  of  a  will,  may  be  by  mere  operation  of  law,  without 

any  a£l  of  the  party,  612,  613,  6x4. 
.    •    .    .    .    .  may  be  abfolute  or  conditional,  in  all  or  in  part,  6 14« 

......  pro  tanto,  ibid. 

Vide  Mortgage,  CoNVEYANCEv 
«     .....  may  operate,  either  by  altering  the  quality  of  the 

eftate  in  abridging  the  intereft  in,  or  diminiSiing  the  quantity  of 
the  thing  devifed,  623. 

Striking  out  a  condition  annexed  to  a  deviie  is  an  inftance 
of  the  firft  fort,  624.. 

Leafing  the  lands  devifed  is  an  inftance  of  tlie  fecond  fort. 
Vide  Lease, 

So  dcvifing  an  eftate  tail  by  a  fubfequent  devife,  a  fee  having 
been  deviled  by  a  preceding  one,  624,  625. 
»...-.  might  have  been  cffe6ted,  at  common  law,  by  a  parol 
declaration  that  part  of  tlie  thing  devifed  (hould  not  go  to  the 
devifee,  and  now  by  difpofmg  thereof  to  different  purpofes, 
627 — 629. 

•  ....-  under  the  ftatute  of  frauds  and  perjuries,  29  Car.  II« 

c.  3.  fee.  6.  •  .  629,  630. 

This  claufe  extends  tu  money  charged  on  lands,  630. 
Vide  Frauds  and  pERjuRies,^A/«//  of. 
.^.     -.•-.---------     *    may  be  cf- 

fefted  in  three  ways,  631. 
......  by  fome  other  will,  or  codicil,  means  another  will 

or  codicil  duly  executed  to  cany  lands,  631 — 633. 
.    ^    .     ...   by  burning,  tearing,   cancelling,  or  obliteratingi 

what  upon  cooflru^ion  is  fo  confidercd  633— ^6 3 7. 

REVOCA. 


1       N       D       E       X. 

MVOCATION  dqxndant  atid  relative,  being  done  with  refcreftctf 
to  another  2^,  viz.  a  valid  difpoAtion  to  fame  other  purpofe 
than  that  intended  by  a  former  will,  657 — 640* 
Criticifms  upon  this  kind  of  revocation  640^^643. 

•    ^     .    .^    -by  a  revoking  will.  Sec.  iigned  in.  the  prefence  of 
three  or  more  witnelfes,  646—649. 

«........A.^     .  how  to  be  itgned  by  the 

teftator,  649 — 651. 


• 


S. 


OTGNING  not  ncceflary  to  a  will  under  ftatutcs  of  Henry  VIII.  30. 
^^    -   -   •    a  ntccihvj  ciicumftance  fince  the  ftatutc  of  frauds,  60. 

-  -     -     -  may  be  by  party  def  ifing,  or  fome  other  perfon  by  his 

direflion,  60. 
....  why  required  rather  than  fealing,  61. 
...     -  fufhcient,  if  devifor^s  name  at  the  introdu£^oFy  part  of  a. 

will,  62.   - 

-  -    -     -  and  fealing  faid  to  be  analogous,  6%,  cont.  67. 

But- if  the  telTator  intend  to.fign  his  will  in  fomi>  but  is  pre-* 
vented  by  illnefs  from  accompliihing  his  intention,  his  name 
being  in  the  devife  will  not  amount  to  a  figning  within  the 
itatute  of  frauds,  64-^66. 

Vide  Attestation. 

STATUTES  31  &  34  Hen.  VIII. 

Vide  Devise. 
.....  conftrued  not  to  extend  to  contingent  interefts,  34* 
••    -    -     .    .  99  Car.  II.  c.  3.  .  .  6x9. 
.    .    .     .    .  25  G.  II.  c.  6.  •  .  111.  129.  133,  i34« 
.    •    .     -    -  43  Eliz.  c.  4.   .  .  58.  314. 

-  -     -     -    -  XI  and  12  Will.  III. cap.  .  .  31S. 

•  .-    .     .    .  1 8  Geo.  III.  c.  60.    •     •     .    ibid. 
.....  5  Ann  c.  16.  fee  74.  •  .  126. 
.....  3  and  4  W.  and  M.  c.  14.  .  .  471 — ^476. 

STOCK  or  HOUSE,  a  good  defcription  of  a  devifee,  346. 

SUBSCRIPTION,  0/  tvituejfesj  in  what    manner    to    be  cffca- 

•  -      -      -      -      -      ...on  paper  in  which  a  will  wrapped 

up  fufBcIent,  ibid. 
-•--       -       -       -.-  mull  be    in  the  prefence  of  the 
teflator,  that  is  within  his  *vieiVy  ibid. 

Therefore  it  may  be  ip  an  adjacent  chamber  if  he  eon  fee  the 
witneHes,  90,  91. 

Or  in  the  fame  room,  though  the  bed-curtains  drawn,  92. 
Or  in  a  houfc,  and  the  devifor  of  the  oufide  thereof,  if  there 
be  a  window  through  which  he  may  fee,  91. 

But  if  the  teftator  cannot  fee  the  witneflcs  without  changing 
his  fit  nation,  it  will  not  be  good  though  in  a  contiguous  cham^' 
bcr,  92,  93. 
(  Tliough  the  wiineHes  retire  at  the  devifor' s  requeft,  94. 

-•--       --       .       --  though  in  the  room  where  devifor 
is,  not  good  if  done  clandeftinely,  95 — 96. 

So 


I     N     tr     fi.     X 

So  if  tcftator  incrapable  of  knowing  what  it  going  foi^earf. 

Whether  frefint  or  not  is  a  fa£l  for  the  confideratioQ  of  the 
jury,  98—100. '  .  . 

Vide  Witnesses.  * 
SUBSCRIPTION    of  ^Hneffes  is  limited  by  the  ftatutc  to  be  by 

three  or  more  witnelFes,  loo. 
•      •------by  two  witncflfes  to  a  will  and  by 

two  to  a  codicil,  though  one  of  the  witnefTes  lo  the  codicil  be  a 
new  witnefs,  is  not  a  fubfcription  of  the  will  by  tlu-ee  witnelTes, 
100—104.. 

Though  the  will  taken  notice  of  in  the  co<flcil,  ibid. 

Though  the  codicil  be  ejiprefsly  cleclared  to  be  a  republication 
of  the  will,  1 04,  1  o 5. 

But  if  both  will  and  codicil  on  one  fheet  of  paper,  the  wit- 
nefTes to  the  will  may,'  on  circuniHanccs,  be  confidered  as  wit- 
nefTes to  the  codicil,  io6-»ic8. 

So  if  feveral  devifes  on  one  fheet  of  paper,   hut  made  at 
diflin6t  times,  fubfcription  of  the  lait,  if  fo  mtended,  will  extend 
to  the  firfl,  108— no. 
-------       -  maybe  at  feveral  times.  I  JO— 143. 

.-------  will  be  moft  fafe,  if  by  all  the  wit- 
nefTes at  once,  1 12,  1 1  s- 

SURRENDER  of  a  copyhqld  to  new  ufes  with  remainder  to  the  furren*^ 
deror  in  fee  is  no  revocation  of  a  will  made  previous,  603 — 605. 

T. 

'T'ENANTS  in  common 
"■'  Vide  Revocation,  Partition. 

TERM  de  Novo  may  be  created  by  devife,  143. 

Diitinftion  where  the  word  "  term"''  ufed  in  its  technical 
fenfe,  and  when  merely  as  denoting  time,  244,  245. 

TERMS  for  ytars  devifable  notwithftanding  the  introduftion  of  the 
feudal  teniu'e,  6. 

TERMS  rrufl. 

Vide  Trust  Terms, 

THINGS  de^vifabU  within  the  flatutes  of  d.vlfes  are,  manors,  lands, 
tenements  and  hereditaments,  of  which  the  devifor  is  ieifed  of  an 
cftate  in  fee-fimple,  ^16,  217. 

Vide  Franchises,  Advowson,  Rents,  Tithes,  Vil- 
lain in  Gross,  Estates,  Trust  Estates,  Executort 
Devise,  Conditional  Limitation,  Authorities, 
Powers. 

TITHES  may  be  devifed,  127. 

,    TITLES  of  dignity  devifable  while  they  were  the  confequence  of  ter- 
ritorial pofleflions,  if  thoTe  pofTeffiohs  devifable,  40, 
.-.,-.--  not  devifable,  fmce  they  have  been  confined  to 
the  lineage  of  the  parties  ennobled,  40. 

TOMBSTON]^  inheritance  therein  not  devifable,  45. 

TRUST  ESTATES,  what,  235,  236. 

-     ------    fulpcndcd  may  be  devifed,  236,  237. 

TRUST 


TESTATES  nay  be dtlliiiguUbcd  intsTniftt  Uttmu 
the  ftatute  of  ulei  ind  txtcuMy,  ili. 
.....    bonr  diHinguiihcc],  ill — lt$. 

of  other  Jcinds,  not  govtroed   hf  tte  i 


T  </*««  Mdvevi/OM  may  be  derircd,  ttt. 

-  of  an  hoecTitaiiKnt,  a  mere  cUim  in  equitjr  to  it  deviJ; 
lEt,  1S9. 

-  terms,  not  executed  by  tbe  ftatute  of  ufct,  aSg. 

-  wfim  inheriOmct,  it  within  the  fbtutc  of  francUt  57- 

r  TERMS  atluulant  m  tbi  inbtritmei,  muft  be  licrifed  b 
■rin  execttied  according  to  tbt  fatutc  of  ftaudi,  55,  j<. 

U. 
,AIN  ingnfi  vu  deri&ble,  s«l. 

ICERTAU4TY  wti(>MJM^/if  Avifii mAa*  ^ix &c 
vaid,4iS— 4i». 

.....  never  confidered  ts  a  ftouocj  Co  sroiif  a  de* 
but  from  neceffity  and  where  there  ia  no  vtj  of  reducing 
nutter  to  a  certainty,  411, 41]. 

.....  trom  matter  d^trt  4k  dcvife,  ma^  rende 
«»«<•>  4*4.  4«J- 

Whether  it  be  as  to  tbe  perfon  of  the  dnilee  or  tbe  ihti:^ 
viM,  ibid.     - 

the  medium  through  which  dertfei  ««e  made,  7,  t. 
of  a  binender  of  a  eopyhold  eftace  may  be  dcclmd  by<lev. 
t5>4A> 

VideDlviiB. 

W. 
VER. 

Vide  Di  VISE. 
ESSES  to  a  will  made  accur^ng  to  the  ftaniteof  Irandt. 

Vide  Subscript  ION. 
.    ....  rauftbccrediUe,  113. 
Doubti  at  to  the  conftniElion  oir  tbe  word  "  credible,"  itA 

-  .  ■  .  not  citdiblc  to  prove  a  devife  to  theinrelref  a 
not  "  crediWe"  witDeffe*  within  tbe  ftatute  to  fupport  ti 
3iher  devifet,  114^1 16. 

-  -  -  -  aen  credible  at  tbe  time  oT  ligiuD{;i  may  t 
relf  alb  or  pajnent  become  competant  by  Ac  rule  ot  law,  1 1 

.  ....  though  devilM,  are  crcdibleagainft  a  will,  ifi 
Kindifferenttothem  whether  the  will  be  eftablilhed  or  not,  115, 

-  -    -     -   being  perlent  infiunoui,  are  not  *'  credible^ ' 

Vide  ATT  I  STATION. 

FINIS. 
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